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Respttblica  against  Robert  Ross. 

[  S.  0.  2  Ball.  289.] 

The  party  attempted  to  be  injured,  is  a  witness  in  an  indictment  for  forgery ;  but  the 
indorser  of  a  conterfeit  note  cannot  be  received  as  a  witness,  unless  he  has  paid  or 
taken  up  such  counterfeit. 
A  conspiracy  is  an  indictablf  offence,  though  nothing  be  done  in  pursuance  of  il 
The  want  of  a  venue  may  be  urged  in   arrest  of  judgment,  after  verdict  on  an  indict- 
ment. 

THE  defendant;  was  indicted  in  the  Mayor's  Court  of  the  city  of 
Philadelphia.  The  charge  consisted  of  six  counts :  — 1st,  That  he 
feloniously  counterfeited  a  promissory  note  for  1470  dollars  payable 
by  Joseph  Heister  to  John  Smith.  2d,  That  he  feloniously 
published  the  said  note,  knowing  it  to  be  counterfeited.  3d, 
That  he  having  in  his  custody  the  said  counterfeit  note,  felon- 
iously required  one  Jacob  Morgan  to  indorse  the  same.  4th, 
That  he  feloniously  published  the  said  note  and  indorsement 
thereon.  5th,  Follows  at  full  length.  6th,  That  he  deceived  the 
said  Jacob  Morgan  with  a  counterfeit  letter,  to  induce  him  to 
indorse  the  said  note,  which  he  pretended  was  true  and  genuine, 
well  knowing  the  contrary  to  be  true. 

The  6th  count  in  the  indictment  was  in  the  following  words : 
— "And  the  inquest  aforesaid,  doth  further  present,  that  the 
said  Robert  Ross,  and  one  Langlbrd  Herring  of  the  said  city,  yeo- 
man, on  the  seventeenth  day  of  August,  in  the  year  aforesaid, 
wickedly,  maliciously,  and  unjustly  devising  and  intending  to 
cheat  and  defraud  the  said  Jacob  Morgan  at  the  city  aforesaid, 
unlawfully,  falsely,  and  fraudulently  did  conspire,  combine  and 
agree  among  themselves,  to  obtain,  acquire,  and  get  into  their 
hands  and  possession  of  and  from  the  said  J.  M.  a  great  sum  of 
money,  to  wit,  1470  dollars,  under  a  felse  colour,  and  pretence  of 
procuring  the  said  J.  to  endorse  a  certain  false,  forged  and  coun- 
terfeited promissory  note,  purporting  to  be  signed  by  Joseph 
Heister,  and  to  be  endorsed  by  one  John  Smith  :  and  the  said  E.  K. 
in  pursuance  of,  and  according  to  the  conspiracy,  combination  and 
agreement  aforesaid,  between  him  and  the  said  L.  H.  so  as  aforesaid 
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before  had,  afterwards  to  wit,  on  the  said  seventeenth  day  of 
August,  in  the  j^ear  aforesaid,  falsely,  fraudulently,  unlawfully  and 
deceitfully,  did  pretend  to  the  said  J.  M.,  that  the  said  promissory 
note  was  a  true  and  genuine  promissory  note  of  the  paid  J.  H.  for 
the  said  sum  of  1470  dollars,  and  that  the  said  L.  H.,  in  pursuance 
of,  and  according  to  tlie  conspiracy,  combination  and  agreement 
aforesaid,  between  him  and  the  said  E.  E.  so  as  aforesaid  had, 
afterwards  to  wit,  on  the  said  seventeenth  day  of  August,  in  the 
year  aforesaid,  and  also  by  color  and  pretence  of  the  said  promissory 
note  being  a  genuine  promissory  note  of  the  said  J.  H.  for  the  said 
sum  of  1470  dollars,  did  fraudulently,  unlawfully,  and  wickedly  pro- 
cure the  said  J.  M.  to  indorse  the  said  note,  whereas,  in  truth  and 
in  fiict,  it  was  then  and  there  false,  forged  and  counterfeited.  And 
so  the  jurors  aforesaid  do  say,  that  the  said  E.  E.  and  L.  H. 
according  to  the  conspiracy,  combination,  and  agreement 
between  them  as  aforesaid  before  had,  him  the  said  J.  M.  fraud- 
ulently, falsely  and  wickedlv  to  defraud,  did  procure  him 
the   said  J.  M.    to    indorse    the  said  promissoiy  note,    with  an 

intent,  frauduently,  and  unlawfully,  to  deceive  and  defraud  the 
said  J.  M.  of  the  sum  of  1470  dollars,  to  the  great  damage  of  the 
said  J.  M.,  and  against  the  peace  and  dignity  of  the  commonwealth 
of  Pennsylvania." 

The  indictment  having  been  removed  into  this  court,  and  Her- 
ring not  having  been  taken  on  the  process  issued  against  him,  the 
trial  of  Eoss  was  had  during  the  term,  which  continued  four  days. 

In  the  course  of  the  trial,  Joseph  Heister,  whose  note  was  charged 
to  be  forged,  was  offered  as  a  witness,  and  was  excepted  to  by  Messrs. 
Eawle,  M.  Levy,  Dallas,  Thomas  and  J.  M'Kean,  the  counsel  for 
the  defendant,on  two  grounds ;  1.  He  shall  not  be  allowed  to  impeach 
his  own  security.     2.  He  is  incapacitated  on  the  score  of  interest. 

On  the  firet  head,  it  was  said,  the  objection  holds  universally  on 
principles  of  public  policy.  No  man  shall  be  allowed  to  hold  out 
false  credit  to  the  world.    1.  Term  Eep.  296.    8  Woodeson  303. 

On  the  second  head,  there  is  a  peculiar  interest  vested  in  the 
injured  party  under  the  muncipal  laws  of  this  state,  in  prosecu- 
tions of  this  nature.  Under  the  act  of  12  Will.  8,  (edit,  of  Laws 
1775,  pa.  5j)  the  forgers  of  charters,  &c.,  forfeit  double  the  value 
of  the  damage  thereby  sustained,  one  half  whereof  shall  go  to 
the  party  wronged ;  and  by  the  4  Ann.,  pa.  48,  whoever  shall 
counterfeit  the  hand  or  seal  of  another,  with  intent  to  defraud, 
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shall  suffer  three  months  imprisonment  at  hard  labour,  and  be 
fined  treble  the  value  attempted  to  be  defrauded,  to  the  use  of  the 
party  wronged. 

But  independently  of  these  acts,  the  authorities  in  the  books  are 
numerous,  and  express,  that  in  prosecutions  for  forgery,  the  party 
attempted  to  be  defrauded  is  an  incompetent  witness.  2  Stra  .728. 
Hardr.  331.  1  Salk.  283.  Leach's  Crown  Cases,  9,  10,  50, 163,  25. 
2  Hawk.  433.  Leach's  edit.  610.  Gib.  Law.  Evid.  123,  124.  It 
is  true,  that  under  some  circumstances,  the  party  may  be  a  wit- 
ness, as  in  Welle's  case,  where  he  had  recovered  the  money.  Bull. 
280,  4to  edit.  284.  So  where  he  had  obtained  a  release.  1104. 
Leach.  162.    Analogous  hereto  is  the  case  of  perjury.     2  Stra.  1043. 

It  is  admitted,  that  in  some  instances,  the  parties  interested  in 
criminal  prosecutions  have  been  admitted  as  witnesses,  under  the 
peculiar  necessity  of  those  cases.  10  Mod.  193.  As  on  an  indict- 
ment for  tearing  a  note.  1  Stra.  595.  Espin.  711,  712.  But  no 
such  necessity  exists  in  the  present  instance,  nor  can  any  precedent 
be  cited  from  the  English  books,  to  warrant  the  competency  of  the 
witness. 

There  are  two  leading  principles  of  evidence  in  the  criminal  law, 
the  one,  that  guilt  should  not  be  incurred  with  impunity ;  the 
other,  that  innocence  should  not  be  put  in  danger  from  impas- 
sioned testimony.  In  a  very  late  case,  it  was  admitted  by  tlie 
counsel  for  the  crown,  that  if  the  person  came  to  prove  the  for- 
gery of  his  own  note,  he  could  not  be  a  competent  witness,  because 
he  would  be  prima  facie  liable  to  pay  his  own  note.  Leach. 
289.  And  in  the  same  case,  (288,)  the  words  of  Lord  Mansfield 
are  quoted:  "  courts  of  justice  do  not  sit  to  weigh  what  degree  of 
temptation  the  mindS  of  men  are  capable  of  resisting,  but  to  take  care 
they  shall  not  be  exposed  to  any  temptations  whatsoever."  Judging 
by  this  rule,  the  witness  must  be  repelled  from  giving  testimony. 

Messrs.  Ingersoll,  Lewis  and  Heatley  e  contra  pro  repvb.  This 
is  a  question  highly  important  to  the  community ;  much  property 
is  now  circulated  in  paper,  and  if  ap  unsual  strictness  of  evidence  is 
to  be  adopted,  it  will  ill  suit  the  present  time. 

The  first  ground  of  exception  is  a  mere  sophism  ^  petitio  prin- 
cipii.  It  assumes  the  position,  that  Heiater  is  brought  to  impeach  Ma 
own  instrument,  whereas  in  fact  that  is  the  very  point  in  question. 
The  rule,  however,  at  best  is  questionable.  Its  universality  has 
been  restrained  at  first  to  mere  negotiable  instruments ;  3  Term  Bep. 
32,  34,  86 ;  and  now  the  rule  itself  is  doubted     5  Term  Rep.  879. 
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As  to  the  second  ground,  the  acts  for  reformation  of  the  penal 
law  have  prescribed  tlie  penalty  in  offences  of  this  nature.  But 
previous  to  the  alteration  of  the  criminal  code  no  instance  can  be 
shown  where  the  judgment  has  pursued  the  acts  of  12  Will.  3, 
or  4  Ann.  {gicod  curia  concessit)  A  party  interested  wiil  be 
admitted  in  a  criminal  prosecution  in  most  instances.  Bull.  288, 
4to.  edit.  283.  But  it  is  denied  that  there  is  any  interest  in  the 
witness.  The  verdict  on  this  indictment  cannot  be  given  in  evi- 
dence in  any  future  trial  between  the  parties,  and  under  the  judg- 
ment, the  prosecutor  cannot  derive  any  certain  benefit.  3  Term 
Rep.  32,  36.  It  is  agreed,  that  tinder  the  old  cases,  the  party 
could  not  be  admitted  a  witness,  though  in  1  Vin.  49,  one  imposed 
on  to  give  a  warrant  of  attorney  was  allowed  to  give  testimony. 
But  in  more  modem  timesj  the  line  between  competency  and 
credibility  has  been  correctly  traced,  and  objections  of  this  kind 
are  now  confined  to  the  credit  of  the  witnesses.  1  Term  Eep. 
800.  In  the  case  of  Abrahams  v,  Bunn,  all  the  cases  were  cited 
and  fully  considered,  and  since  that  resolution,  no  instance  can 
be  produced  wliere  the  drawer  or  indorser  of  a  promissory  note 
has  been  rejected  in  questions  of  this  nature.  4  Burr.  2252.  One 
being  interested  in  the  question  trying,  is  no  longer  removed  from 
giving  evidence.     3  Term  Eep.  32. 

In  this  state,  the  point  now  agitated  has  been  long  thought  at 
rest.  A  variety  of  adjudications  both  before  and  since  the  revolu- 
tion, had  settled  the  question.  In  Bex.  v.  Bates  and  Chapman, 
on  an  indictment  for  a  cheat  in  playing  with  false  dice,  and  tried  in 
the  Mayor's  Court  July  sessions  17Y2,  Henry  Barhhold,  the  per- 
son defrauded,  was  admitted  a  witness,  after  long  argument.  (A 
copy  of  the  report  of  the  case  taken  by  Allen,  then  attorney  gen- 
eral, was  read  by  the  counsel.)  So  in  the  Court  of  Oyer  and  Ter- 
miner at  Philadelphia  in  October  sessions  1784,  in  Bespublica  v. 
Keating,  on  an  indictment  for  forging  a  promissory  note  and  in- 
dorsment,  payable  to  John  Meng ;  the  indorser  was  allowed  to  be 
sworn,  on  exception  taken  to  his  testimony.  Dall.  110 ;  (and  the 
record  of  the  conviction  was  produced  in  court.)  The  same  point 
was  afterwards  determined  in  the  Court  of  Quarter  Sessions  of 
Northampton  county  in  Respub.  v.  Joseph  Smith,  and  in  the 
Mayor's  Court  of  Philadelphia  in  Eespub.  v.  Sheppard. 

After  such  solemn  decisions,  the  court  will  not  on  slight  grounds, 
overturn  precedents  established  with  so  much  deliberation. 

M'£ean^  G.  J.    All  the  cases  of  invalidation  in  the  bcoksi 
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go  on  this  ground,  that  the  party  is  produced  to  overturn  his  own 
instrument ;  and  if  Mr.  Heister  had  subscribed  the  note,  he  certainly 
would  be  no  witness  to  gainsay  it.  But  is  not  this  the  very  matter 
in  dispute  ? 

The  opinions  of  judges  ought  unquestionably  to  weigh  greatly 
with  their  successors ;  but  where  the  principles  they  lay  down  can- 
not be  acceded  to,  a  diflPerence  of  sentiment  must  necessarily  take 
place ;  so  says  Chief  Justice  Vaughan.  It  is  agreed  on  all  hands 
that  the  verdict  here  cannot  be  given  in  evidence  in  a  civil  action 
on  the  note.  How  then  is  Heister  interested  in  the  event  of  the 
prosecution  ?  In  Rex  v.  Whiting.  1  Salk,  283,  on  an  indictment 
for  a  cheat  in  procuring  a  note  from  H.  by  some  slight,  H.  was 
not  allowed  as  a  witness,  (Vid.  Cas.  Temp.  Hardwicke  359,)  and 
the  reason  given  was,  that  though  it  was  no  evidence  in  a  subsequent 
civil  suit,  "  we  are  sure  to  hear  of  it  to  influence  the  jury."  But 
why  are  we  sure  to  hear  of  it  ?  It  is  the  duty  of  the  court  to  oppose 
tliemselves  to  such  an  attempt ;  they  ought  to  repress  every  insinua- 
tion tendering  to  mislead  the  jury,  and  at  least  preserve  them  from 
an  undue  bias  in  the  face  of  the.  whole  country. 

It  seems  to  me,  that  the  resolutions  of  the  courts  of  this  govern- 
ment in  this  particular,  are  founded  on  more  substantial  principles 
than  those  which  have  been  cited  by  the  defendant's  counsel  from 
the  English  books,  and  conduce  more  to  the  interests  of  society. 
Above  two  centuries  ago,  few  of  the  nobles  or  gentry  of  Great 
Britain  could  write  their  names,  and  hence  sealing  and  delivery  of 
deeds  became  necessary.  The  law  changes  with  the  times ;  and  since 
men  at  present  are  expert  in  imitating  the  signature  of  others,  it 
becomes  expedient,  in  order  to  detect  frauds  of  this  nature,  to  admit 
the  testimony  of  the  parties,  whose  hands  have  been  charged  to  be 
forged,  and  leave  their  credibility  with  the  jury. 

Shippen,  J.  I  think  the  witness  should  be  admitted,  but  not  for 
the  reasons  assigned. 

The  cases  in  Hardress  and  Strange  are  express,  that  the  evidence 
should  be  rejected.  So  are  the  compilers,  Sergeant  Hawkins  and 
Lord  Chief  Baron  Gilbert:  and  I  know  of  no  contradictory  resolu- 
tion in  the  English  books.  In  all  cases  of  forgery  in  England,  where 
the  party  injured  has  been  allowed  to  swear,  he  has  had  a  release 
to  entitle  him  as  a  witness.  Whether  the  policy  of  the  law  there  is 
right  or  wrong  I  will  not  presume  to  determine.  On  the  one  hand 
it  might  be  deemed  dangerous  in  a  commercial  country,  to  allow  the 
persons  whose  names  are  subscribed  to  notes,  bills  or  receipts,  to 
impeach  or  shake  their  credit ;  on  the  other  hand,  it  might  be 
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thought  necessary  to  call  forward  every  species  of  evidence,  to  pre- 
vent the  forgers  of  false  papers  from  passing  with  impunity.  If 
the  adjudications  in  England  rested  merely  on  the  ground,  "  that 
a  jury  in  a  civil  suit  would  most  probably  hear  of  the  verdict,"  I 
confess  the  reason  assigned  would  appear  to  me  but  feeble.  But 
other  and  better  reasons  may  be  assigned.  The  notoriety  of  the 
punishment  in  offences  of  this  kind,  would  most  probably  preju- 
dice the  public  mind  with  an  impression  that  the  instrument  was 
false  and  counterfeit,  and  such  impressions  are  not  easily  effaced. 
The  difficulty  of  obtaining  a  fair  trial  under  such  circumstances  is 
very  obvious. 

The  principal  however  may  appear  doubtful.  My  ground  of 
concurrence  is,  that  as  such  evidence  has  heretofore  been  received 
in  this  government,  on  solemn  argument,  we  should  adhere  to  those 
resolutions,  to  preserve  an  uniformity  of  decision. 

Yeates,  J.    It  appears  to  me  that  the  witness  is  competent. 

The  objection  that  the  witness  is  brought  to  impeach  his  own 
instrument  has  been  fully  answered.  It  rests  on  a  fallacy,  and  pre- 
supposes the  note  to  have  been  signed  by  Heister,  which  is  the  very 
fact  to  be  tried. 

The  exception  taken  on  the  ground  of  interest  is  not  well  founded. 
Heister  can  derive  no  advantage  certain  from  the  judgment,  nor  can 
the  verdict  on  the  indictment  be  received  in  evidence  in  another 
suit.  I  agree  that  the  general  current  of  the  English  authorities, 
before  the  case  of  Abrahams  v.  Bunn,  (4  Burr,  2252)  has  been 
adverse  to  such  testimony ;  but  I  cannot  bring  myself  to  believe, 
that  the  reason  given  for  the  rejection  is  a  sound  one.  The  case  of 
Abrahams  v.  Bunn,  seems  to  have  established  a  different  doctrine, 
and  confined  the  objection  to  the  credibility  of  the  wiCness. 

Be  this  as  it  may,  the  decisions  of  our  own  courts  have  been  uni- 
formly diflFerent  from  the  doctrine  contended  for  by  the  defendant, 
and  it  is  of  the  utmost  consequence  to  the  community,  not  to  deviate 
from  resolutions  established  on  mature  consideration.  To  the  cases 
which  have  been  thus  determined,  may  be  added  that  of  Republica 
V.  Thomas  Wright,  before  the  Chief  Justice  and'myself  at  Newtown, 
May  assizes  1794,  whe^e  on,  an  indictiment  for  uttering  a  forged 
indenture,  Daniel  Thomas,  the  party  injured,  was  received  as  a 
witness  on  argument. 

Under  these  determinations,  I  think  the  law  is  fully  established 
in  this  state,  and  that  the  exception  must  be  restrained  to  the 
credit  of  the  witness,  of  which  the  jury  should  judge  dispassionately 
under  aU  the  circumstances. 
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Smithy  J.  I  concur  with  the  Chief  Justice ;  and  I  have  no  hesi- 
tation in  saying,  that  independent  of  the  cases  cited,  which  have 
been  adjudged  in  Pennsylvania,  Joseph  Heister  should  be  admit- 
ted as  a  witness.     And  he  was  sworn  accordingly. 

Jacob  Morgan  was  then  offered  as  a  witness,  with  a  full  admis- 
sion of  his  responsibility  to  pay  the  forged  note  which  he  had  indor- 
sed ;  and  was  excepted  to. 

It  was  contended  on  the  part  of  the  prosecution,  that  he  had  no 
interest  in  the  event  of  the  suit.  If  the  defendant  was  convicted, 
Morgan  must,  notwithstanding,  pay  his  indorsement ;  and  he  could 
neither  recur  to  Heisler  nor  Smith,  whose  signatures  have  been 
proved  to  be  counterfeited,  and  therefore  he  could  gain  nothing  on 
such  conviction.  Should  the  defendant's  acquittal  take  place,  it 
will  not  be  pretended  that  Morgan  can  either  gain  or  lose  thereby. 

But  by  the  court.  The  witness  is  within  the  policy  of  the  rule  of 
evidence,  as  laid  down  in  1  Term  Eep.  296,  300,  and  as  narrowed 
down  in  3  Term  Rep.  34,  36.  He  has  given  colour  to  the  note  by 
his  indorsement,  and  shall  not  now  be  allowed  to  impeach  or  in- 
validate it.  In  the  present  aspect  of  the  business,  he  cannot  be 
received  as  a  witness. 

The  court  being  adjourned,  it  was  proved  in  the  afternoon  of  the 
day,  that  Morgan  had  secured  the  payment  of  the  1470  dollars  by  a 
new  note  to  Thomas  AUibone  the  indorsee,  who  had  delivered 
him  up  the  instrument  charged  to  be  forged,  with  his  indorse- 
ment thereon.  Whereupon  the  court  without  any  difficulty,  admit- 
ted him  to  be  sworn. 

The  jury  after  a  long  trial,  convicted  the  defendant  of  the  fifth 
count,  and  acquitted  him  of  the  other  five  counts  in  the  indictment. 

The  defendant's  counsel  afterwards  moved  in  arrest  of  judgment, 
and  insisted  that  no  indictment  would  be  good,  which  did  not  con- 
tain the  proper  terms  of  art.  2  Haw.  c.  25,  §  35.  Here  is  no  place 
or  venue  laid  where  the  offence  was  committed,  except  as  to  the 
mere  conspiracy,  and  that  connected  with  the  false  color  and  pre- 
tence, which  ought  to  have  been  set  forth.  2  Stra.  1127.  Some 
place  must  be  shown,  where  the  offence  was  committed.  2  Haw. 
c.  25,  §  83.  And  in  criminal  cases,  though  the  county  be  in  the 
margin,  yet  the  place  where  the  fact  is  supposed  to  be  done,  must 
in  the  indictment  belaid  in  com.  prcBdicto;  aUter  in  civil  cases.  3 
Wms.  496.    Exception  may  be  taken  to  the  want  of  a  place,  in 
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arrest  of  judgment.  4  Black.  Com.  375.  There  can  be  no  latitude  in 
laying  a  charge  of  this  nature.  A  defective  indictment  is  not  aided 
by  verdict.  The  statutes  oi jeofail  do  not  extend  to  criminal  pro- 
secutions.   2  Burr.  1127.  2  H.  H.  P.  C.  193. 

It  is  not  alleged,  that  the  defendant  of  Langford  Herring  did 
any  particular  act  at  any  place,  to  carry  the  conspiracy  into  execu- 
tion ;  nor  that  they  knew  that  the  note  was  forged,  which  was  in- 
dispensibly  necessary.  In  an  action  for  keeping  a  dog  used  to  bite, 
the  scienter  is  held  to  be  material.  Indictment  for  selling  as  two 
chaldron  of  coals,  a  less  quantity,  was  quashed  on  motion.  3  Burr. 
1697. 

The  counsel  for  the  commonwealth  admitted,  that  if  there  was 
no  venue,  it  might  be  objected,  even  after  verdict.  But  they  con- 
tended, 1st.  That  the  conspiracy  itself  was  an  an  indictable  offence, 
though  nothing  be  done  in  prosecution  of  it,  and  the  venue  must 
be  where  the  conspiracy  was,  not  where  the  result  of  the  conspiracy 
is  put  in  execution.  1  Salk.  174.  1  Stra.  193  to  196.  Leach's 
Crown  Cas.  38,  39. 

2d.  That  upon  a  fair  constniction  of  the  indictment,  the  whole 
offence  laid  in  the  fifth  count,  is  stated  to  have  been  perpetrated 
in  the  city  of  Philadelphia,  It  is  charged  that  on  the  17th  day 
of  August  1793,  the  conspiracy  was  had  at  the  city  aforesaid,  and 
in  the  conclusion,  the  words  then  and  there,  are  applied  to  the 
counterfeited  note.  The  city  and  the  17th  day  of  August,  are  the 
unity  of  place  and  time,  to  which  the  whole  count  must  refer. 

In  an  indictment  for  a  cheat,  it  is  admitted,  that  the  false  tokens 
must  be  set  forth  ;  but  it  is  otherwise  in  a  conspiracy,  which  is  an 
independent  offence,  and  in  itself  indictable. 

There  are  suflScient  words  in  the  indictment  to  show  the  defend- 
ant's knowledge  of  the  note  being  counterfeited,  which  they  pro- 
cured him  to  indorse. 

The  court  gave  no  opinion  on  the  motion  in  arrest  of  judgment, 
but  continued  the  same  under  advisement. 

The  defendant  afterwards  indemnified  Jacob  Morgan  fully,  and 
the  jury  havinoj  recommended  him  as  an  object  of  mercy,  when  they 
delivered  in  their  verdict,  a  nolle  prosequi  was  entered  on  the  in- 
dictment on  the  20th  March  1796,  by  the  attorney  general. 
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Eespublioa  against  Johk  Nicholson,  Esq. 

New  loan  certificates  issued  under  the  i&w  of  1st  March  1786,  are  not  state  debts,  sub- 
scribable  as  part  of  the  assumed  debt  to  the  loan  proposed  by  congress  under  their  act 
of  4th  August  1790,  nor  redeemable  under  the  act  of  assembly  of  10th  April  1792. 

ASSUMPSIT  for  22,583Z.  Os.  7d.  received  by  the  defendant  to 
the  use  of  the  commonwealth. 

It  appeared  in  evidence,  that  the  defendant  had  received 
62,549^%-  dollars,  from  the  state  treasury,  under  the  governor's 
warrants,  on  certain  new  loan  certificates,  issued  under  tlie  act  of 
assembly  of  1st  March  1Y86,  considering  them  as  subsisting  state 
debts.  2  Dall.  St.  Laws,  417.  And  whether  these  new  loan  cer- 
tificates were  properly  such  state  debts,  subscribable  on  loan  to  con- 
gress, under  the  act  of  the  United  States,  passed  4th  August  1790, 
1  Cong.  Laws,  199,  §  13,  202,  §  17,  Oswald's  edit.,  and  redeemable 
by  the  act  of  assembly  of  10th  April  1792,  3  Dall.  St.  Laws,  267, 
were  the  questions  on  which  the  cause  turned. 

There  is  this  difference  between  the  subscription  of  the  domestic 
and  assumed  debt.  On  the  domestic  debt,  under  the  above  act  of 
congress,  §§  4,  5,  two  thirds  of  the  principal  are  made  6  per  cent. 
One  third  of  the  principal  is  made  deferred  debt,  papable  with  inter- 
est at  6  per  cent  after  1800,  and  the  interest  is  made  payable  in  3 
per  cent.  .So  that  the  interest  on  the  whole  sum  may  be  computed 
at  4J  per  cent,  or  thereabouts. 

Of  the  assumed  debt,  under  §  15,  of  the  above  act,  one  third  of 
the  principal  and  interest  is  made  3  per  cent.  Two  thirds  of  two 
third  parts  are  made  6  per  cent,  and  the  remaining  one  third  of  the 
two  third  parts  is  made  deferred  debt  payable  with  interest  at  6 
per  cent,  after  1800. 

Consequently,  this  commonwealth  having  by  §  2  of  the  law  of 
10th  April  1792,  allowed  a  full  equivalent  for  the  loss  sustained  on 
the  deferred  stock  of  the  United  States,  and  the  3  per  cent  stock, 
by  the  creditors  of  the  state,  who  subscribed  to  the  loan  proposed 
by  congress,  Pennsylvania  would  lose  the  sum  of  13,000  dollars  or 
thereabouts,  on  the  said  new  loan  certificates  of  the  defendant,  in 
cade  they  were  not  subscribable  or  redeemable. 

In  tlie  event,  the  commissioner  of  loans  of  the  United  States,  by 
the  direction  of  the  secretary  of  thetreasuiy,  rejected  the  subscrip- 
tion of  these  new  loan  certificates,  and  therefore  the  common- 
wealth could  obtain  no  credit  for  them.  . 

A  special  jury  was  sworn  in  this  cause  at  the  last  April  term, 
when  after  five  days  bestowed  thereon,  and  a  very  elaborate  dis- 
cussion of  it,  the  jury  could  not  agree  on  their  verdict.    It  came 
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on  again  for  trial  this  term.  Messrs.  Ingersoll,  Wilcocks  and  Eawle, 
of  counsel  for  the  state,  and  Messrs.  Lewis,  Tilghman  and  Gibson 
for  tlie  defendant,  and  the  different  points  were  argued  a  second 
time  with  great  ingenuity.  But  the  reporter  will  not  venture  to 
detail  the  arguments  of  counsel. 

The  Chief  Justice  now  gave  the  charge  of  the  court  to  a  special 
jury,  highly  respectable. 

The  facts  in  this  suit  are  not  controverted.  The  greater  part  of 
the  evidence  consists  in  acts  of  congress  and  of  this  state,  and  in  a 
variety  of  written  documents  and  official  papers,  and  it  therefore 
becomes  the  duty  of  the  court  to  express  their  sentiments  in  a 
pointed  manner.    Ad qucBstionem  juris  respondent  judices. 

It  has  been  contended  on  the  part  of  the  defendant,  that  these 
new  loan  certificates  were  proper  state  debts.  Congress  by  their  act 
of  l&th  April  1783,(8  vol.  Joum.  of  Cong.  186,)  did  resolve,  that  it 
should  be  recommended  to  the  several  states,  to  vest  congi-ess  with 
a  power  to  collect  certain  duties  on  goods  therein  enumerated,  and 
also  a  duty  of fim per  centum  ad  valorem^  on  all  other  goods,  at  the 
time  and  place  of  importation,  to  enable  them  to  pay  the  public  debts. 

This  state,  in  pursuance  of  the  recommendation,  on  the  23d  Sep- 
tember 1783,  (2  Dall.  St.  Laws,  147,  Loose  Laws,  223,)  by  law, 
did  vest  congress  with  the  said  power,  but  not  to  take  effect  until 
each  of  the  states  should  make  laws  conformably  thereto.  And  some 
of  the  states  having  declined  to  comply  with  the  recommendation  of 
congress,  Pennsylvania  by  her  act  of  16th  March  1785,  (2  Dall.  St. 
Law3,  464,)  appropriated  the  imposts  on  goods,  taxes,  and  arrearages 
of  taxes,  for  the  benefit  of  the  public  creditors,  her  meritorious  cit- 
izens, whom  congress  under  the  then  existing  circumstances  could 
not  provide  for,  and  made  use  of  the  agency  of  the  continental  loan 
officer  to  effect  their  purposes ;  but  by  §  18,  it  was  expressly  provi- 
ded, that  the  payment  of  interest  on  the  public  debt  of  the  United 
States,  should  only  continue  until  congress  should  make  provision 
for  the  same.  This  was  supposed  by  congress  to  interfere  with  their 
measures.  They  appointed  a  committee,  (August  11,  1780,)  an^d  a 
conference  took  place  between  them  and  this  commonwealth,  (21st 
September  1786,)  but  in  the  event  this  state  adhered  to  her  system. 
And  congress,  by  their  act  of  27th  September  1785,  (10  vol.  Cong. 
Journ.  328,)  made  such  regulations  concerning  the  payment  of 
interest,  as  rendered  the  execution  of  the  last  act  of  assem- 
bly impracticable.  Pennsylvania  then  by  her  act  of  1st  March 
1786,  (2  Dall.  St.  Laws,  417,)  created  these  new  loan  certifi- 
cates, which  were  to  be  given  in  exchange  for  loan  office  certifi- 
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cates,  and  other  certificates  of  the  United  States'  debts,  which 
were  entitled  to  interest  under  the  law  of  the  16th  March  preced- 
ing, and  the  state  treasurer  was  substituted  in  the  place  of  the  con- 
tinental loan  officer,  to  pay  the  interest  on  the  new  loan  certificates 
half  yearly. 

The  new  constitution  of  the  United  States  afterwards  came  into 
operation,  by  New  Hampshire  acceding  to  it  as  the  ninth  state. 
In  consequence  whereof,  (Constitution,  art.  1,  §  10,)  the  powers  of 
laying  and  collecting  imposts  and  excises  were  vested  in  congress, 
and  no  state  without  their  consent,  could  lay  any  imposts,  or  duties 
on  imports  or  exports.  This  commonwealth  therforc,  by  their  act 
of  2Tth  March  1789,  (2  Dall.  St.  Laws,  694,)  reciting  the  former 
laws  which  had  been  passed,  declared  that  only  four  years  interest 
should  be  paid  on  the  new  loan  certificates,  that  all  acts  securing 
the  principal  should  cease,  and  that  the  continental  certificates  which 
had  been  loaned  to  the  state,  should  be  re-exchanged  for  the  new 
loan  certificates. 

It  has  been  warmly  contended,  that  this  last  act  of  tlie  legisla- 
ture is  unconstitutional  and  void.  And  unquestionably,  a  state  or 
individual  cannot  discharge  themselves  from  an  honest  debt,  fairly 
contracted,  by  a  mere  act  of  power.  But  it  is  certainly  the  duty  of 
a  court  of  justice  to  use  great  reflection  and  consideration  before 
they  pronounce  a  statute  to  be  of  no  eflect.    (1  Bla.  Com.  91.) 

Under  the  summary  review  we  have  had  of  the  foregoing  public 
acts,  it  may  justly  be  questioned  how  far  the  new  loan  certificates 
were  subsisting  state  debts,  properly  speaking.  If"  is  true,  the  law 
of  the  1st  March,  1786,  does  not  declare  that  they  shall  continue 
until  congress  shall  make  provision  for  the  public  debts ;  but  it  is 
likewise  clear,  that  it  was  engrafted  on  the  law  of  the  16th  March 
1785,  which  contemplated  the  state's  assumption  of  the  payment  of 
the  interest  as  a  mere  temporary  expedient,  for  the  relief  of  a  mer- 
itorious class  of  her  citizens,  and  the  payment  of  interest  is  thereby 
expressly  limited  (sect.  18,)  to  the  period,  when  congress  shall  make 
eflfectual  provision  for  the  discharge  of  interest,  and  arrearages  of 
interest,  due  and  arising  on  the  debts  of  the  United  States,  contracted 
during  the  late  war.  These  two  laws,  being  made  in  pari  materiy 
must  be  construed  together,  and  each  will  throw  light  on  the  other. 
The  new  loan  certificates  on  the  face  of  them,  declare  the  payment 
of  the  half  yearly  interest  to  I.  S.  or  bearer,  according  to  the  direc- 
tions of  the  act ;  and  consequently  every  one  who  held  them  was 
bound  to  look  to  those  directions,  and  the  funds  thereby  created  for 
their  payment,  and  is  not  deceived. 
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These  new  loan  certificates  are  moreover  contradistinguished 
from  state  debts,  in  the  law  creating  them,  when  in  the  11th  sec- 
tion of  that  law  it  is  said,  they  shall  be  receivable  in  the  land  oflSce, 
in  like  manner  as  the  certificates  for  debts  dne  by  this  state. 

If  the  defendant  was  ex  cBqtco  et  bono  entitled  to  the  money  he 
has  received,  though  he  might  not  bo  able  to  recover  it  at  law,  he 
should  not  be  obliged  now  to  repay  it,  though  other  holders  of 
such  certificates  did  not  experience  the  same  advantages.  But  this 
does  not  appear  to  us  to  be  the  case.  Even  supposing  the  act  of 
27th  March  1789  to  be  unconstitutional,  the  defendant  received  the 
money  earlier  than  he  was  entitled  to  it,  the  period  of  payment 
being  limited  in  the  body  of  the  new  loan  certificates  to  the  Ist 
March  1796. 

If  a  mortgage  should  be  given  of  lands  yielding  annual  profits, 
which  afterwards  should  become  wholly  drowned,  or  sunk  by  an 
earthquake,  equity  would  decree  that  interest  should  cease.  So 
where  by  a  national  and  general  calamity,  14  Vin.  457,  pi.  1,  nothing 
is  made  out  of  lands  assigned  for  payment  of  interest,  interest  ought 
not  to  run  on  during  the  time  of  such  calamity.  And  interest  was 
moderated  on  account  of  the  badness  of  the  times  between  the  years 
1642  and  1648,  Nels.  Oha.  Eep.  150,  2  Cha.  Rep.  78,  2  Cha.  Rep. 
86, 15  Vin.  474,  pi.  1 ;  but  Lord  Chief  Justice  Vaughan  was  of 
opinion  that  the  whole  of  the  interest  should  be  taken  away  during 
that  period.    lb.  152.  lb.  81. 

Now  here  it  was  fully  understood  from  what  fund  the  inte- 
rest on  the  new  loan  certificates  was  to  arise,  and  the  capital 
pai-t  of  that  fund  was  taken  away  by  the  common  consent  of 
the  citizens  of  the  union,  when  they  adopted  a  new,  energetic,  fed- 
eral system  of  government ;  and  this  commonwealth  aftei^wards 
lay  under  no  moral  obligation  to  continue  the  payment  of  inter- 
est to  her  citizens  on  the  public  debt  of  the  United  States. 
The  defendant  is  in  the  same  situation  as  his  fellow  citizens.  The 
act  of  assembly  of  the  10th  April  1792,  3  Dall.  St.  Laws,  270, 
§  6,  has  prescribed  the  conditions  on  which  the  certificate  hold- 
ers subscribable  to  the  loan,  shall  be  entitled  to  the  benefit  of 
that  act.  "  They  shall  subscribe  to  the  loan  to  be  renewed,  and 
transfer  to  the  state  treasurer,  for  the  use  of  the  common- 
wealth, the  certificates  received  from  the  United  States  in 
consequence  of  such  subscription, "  The  defendant  has  not 
complied  with  this  condition  precedent.  He  has  not  thus  sub- 
scribed and  transferred.  The  proper  officers  of  the  department 
of  the  United  States  have  rejected  his  subscription.  It  is  no 
answer  to  say  that   it  was   impossible   for  him  to  perform  the 
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condition.  The  legislature  of  the  state  must  in  this  instance  he 
considered  as  supreme^  and  like  a  testator  in  a  will,  ordij  can  dic- 
tate the  terms  on  which  each  individual  shall  entitle  himself  to 
their  bounty. 

The  court  therefore,  are  of  opinion,  tliat  these  new  loan  certifi- 
cates were  not  redeemable  under  this  law. 

The  next  question  to  be  considered  is,  whether  these  new  loan 
certificates  were  subscribable  to  the  loan  of  congress  as  part  of  the 
assumed  debt. 

The  words  of  the  act  of  congress,  passed  4th  August  17^,  1 
Cong.  Laws,  200,  §  13,  are  these ;  "  and  that  the  sums  which  shall 
be  subscribed  to  the  said  loan,  shall  be  payable  in  the  principal  and 
interest  of  the  certificates  or  notes,  which  prior  to  the  first  day  of 
January  last,  were  issued  by  the  respective  states  as  acknowledg- 
ments or  evidences  of  debts  by  them  respectively  owing,  except  cer- 
tificates issued  by  the  commissioners  of  ai*my  accounts  in  the  state 
of  North  Carolina  in  the  year  17S6." 

"Provided,  that  no  such  certificate  shall  be  received,  which  from 
the  tenor  thereof,  or  from  any  public  record,  act  or  document,  shall 
appear  or  can  be  ascertained  to  have  been  issued  for  any  pui'pose 
other  than  compensations  and  expenditures  for  services  or  supplies 
towards  the  prosecution  of  the  late  war,  and  the  defence  of  the 
United  States,  or  of  some  part  thereof  during  the  same." 

And  in  a  subsequent  section,' the  words  are,.  (/J.  202,  §§  17,  18,) 
"  but  as  certain  states  have  respectively  issued  their  own  certifi- 
cates, in  exchange  for  tliose  of  the  United  States,  whereby  it  might 
happen  that  interest  might  be  twice  payable  on  the  same  sums : 

"  Be  it  further  enacted,  that  the  payment  of  interest,  whether  to 
states  or  to  individuals,  in  respect  to  the  debt  of  any  state,  by  which 
such  exchange  shall  have  been  made,  shall  be  suspended  until  it 
shall  appear  to  the  satisfaction  of  the  secretary  of  the  treasury,  that 
certificates  issued  for  that  purpose  by  such  state  have  been  re-ex- 
changed or  redeemed,  or  until  those  which  shall  not  have  been  re- 
exchanged  or  redeemed  shall  be  surrendered  to  the  United  States." 

It  appears  from  the  title,  as  well  as  the  clear  words  of  the  law 
of  1st  March  1786,  that  new  loan  certificates  have  been  issued  for 
other  purposes,  than  compensations  or  expenditures  for  services 
or  supplies  towards  the  prosecution  of  the  late  War,  to  wit, 
for  the  purpose  of  relieving  our  own  citizens,  in  receiving 
from  them  on  lo^n  certain  debts  of  the  United  States  of  Ame- 
rica, and  for  funding  the  same,  and  for  paying  the  annual 
interest  of  such  loans^  and  the  interest  of  certain  debts  of  this  state 
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every  six  months."  In  no  sense  can  those  certificates  be  taken  to 
have  been  issued  for  services  and  supplies  within  the  meaning  of 
the  act,  as  those  services  and  supplies  must  have  been  meant  to  be 
services  and  supplies  furnished  by  the  state. 

We  apprehended  the  meaning  of  the  18th  section  of  the  act  of 
congress  to  be  this.  As  certain  states  had  issued  their  own  certifi- 
cates in  exchange  .for  those  of  the  United  Slates,  (viz.  Massachu- 
setts, New  York,  Pennsylvania,  Marj^land  and  North  Carolina,) 
and  as  the  tenor  of  those  certificates  might  be  so  general  as  not  to 
be  distinguished  on  the  face  of  them  from  certificates  issued  for 
other  purposes,  the  intention  of  the  legislature  was,  that  no  state 
who  had  thus  issued  their  own  certificates  in  exchange  for  those  of 
the  United  States,  should  have  any  interest  paid  on  their  part  ot 
the  assumed  debt,  either  to  the  state  itself  or  to  individuals,  until 
it  should  appear  to  the  satisfaction  of  the  secretary  of  the  treasury, 
that  the  certificates  so  issued  had  been  re-exchanged,  or  redeemed 
or  until  those,  (to  wit,  such  state  certificates,)  which  shall  not  have 
been  re-exchanged  or  redeemed  shall  be  smTendered  to  the  United 
States. 

This  construction  reconciles  every  word  of  the  law,  and  any 
other  construction  introduces  an  absurdity.  It  will  likewise  account 
for  the  apprehension  of  the  legislature,  that  interest  might  be  twice 
paid  for  the  same  debt,  as  if  any  of  the  certificates  were  left  unex- 
changed, or  uni'edeemed,  or  not  surrendered  to  the  United  States, 
they  might  be  presented  for  subscription,  and  purporting  on  their 
face,  to  be  evidences  of  state  debts,  they  might  be  received,  and 
interest  be  paid  thereon,  and  also  on  their  co-relatives,  the  United 
States'  certificates. 

That  the  defendant's  construction  of  this  clause  would  introduce 
an  absurdity,  is  thus  demonstrated.  It  supposes  tliat  the  new  loan 
certificates  were  subscribable.  and  at  the  same  time  makes  them 
unsubscribable,  unless  they  are  exchanged  or  redeemed  by  the  state, 
or  surrendered  to  the  United  States. — When  they  are  re-exchanged 
or  redeemed  they  are  anniliilated ;  and  when  they  are  surrendered 
to  the  United  States,  that  must  likewise  be  for  their  destruction, 
as  the  word  "  surrender"  would  not  have  been  made  use  of  on  any 
other  ground. 

The  word  "  those"  in  the  latter  end  of  the  same  section,  must 
necessarily  relate  to  the  certificates  issued  by  the  state,  as  no  other 
kind  of  certificates  are  mentioned  in  the  whole  of  the  section. 

For  these  reasons,  we  apprehend,  that  it  was  not  the  meaning  of 
congress  in  their  act  of  4th  August  1790,  to  admit  new  loan  certifi- 
cates, to  be  subscribed,  as  part  of  the  assumed  debt  on  loan. 


1795]  OF  PENNSYLVANIA.  15 

It  is  also  worthy  of  observation,  tliat  the  defendant's  construction 
of  the  act  of  congress,  and  of  the  law  of  10th  April  1792,  would 
place  the  holdere  of  continental  certificates  in  a  worse  situation, 
than  the  holders  of  new  loan  certificates,  received  in  exchange  for 
continental  certificates,  which  could  never  have  been  the  intention 
of  either  legislature. 

Upon  the  whole,  the  court  are  unanimously  of  opinion,  that  these 
new  loan  certificates  were  neither  subscribable,  nor  redeemable,  and 
consequently  that  the  state  is  entitled  to  recover  in  the  present 
suit. 

The  jury  should  either  find  a  verdict  for  the  amount  of  the 
money  paid  by  the  state  treasurer  to  the  defendant,  or  by  affirming 
the  new  loan  certificates  to  be  the  property  of  the  state,  find  for 
the  commonwealth,  a  sum  of  money  equal  to  the  diflPerence  betTreen 
the  real  value  o^  the  amount  of  the  new  loan  certificates  produced 
by  the  defendant,  and  the  sum  he  has  received  from  the  treasury. 

Such  a  verdict  will  place  the  defendant  precisely  in  the  same 
state,  with  the  other  holders  of  new  loan  certificates,  and  there  ap- 
pears to  us  no  reason  for  a  discrimination. 

Verdict  for  Kepublica  for  4208Z.  8«.  lOrf.  damages. 


■  »»#»■ 


Stephen  Austin,  Jeremiah  Wadsworth  and  Joan  Church  against 

Matthias  Slough. 

If  the  payee  of  a  note  pay  the  balance  thereof  to  an  indorsee,  under  a  judgment  against 
him,  afler  the  bankruptcy  of  the  maker  and  after  such  indorsee  has  procured  his  divi- 
dends from  the  assignees,  by  the  direction  of  the  payee,  he  sliall  not  recoTer  against 
the  maker  who  has  obtained  his  certificate. 

This  cause  came  on  again  to  be  tried  by  a  special  jury.  The 
facts  turned  out  as  at  the  last  term  ;  excepting  that  it  was  shown  in 
evidence  that  the  ton  of  iron  was  received  by  the  plaintiff  from  the 
defendant ;  and  it  was  insisted,  that  the  date  of  the  entry  of  the 
credit  on  the  note  was  mistaken,  being  made  on  the  2d  December 
1785  and  not  in  1786. 

The  arguments  of  the  counsel  on  both  sides  were  much  the  same 
as  in  tlie  former  trial,  and  the  same  authorities  were  produced. 
The  plaintiff's  counsel  also  cited  Haddon  v.  Chambers,  determined 
last  term,  on  a  case  stated  from  Huntingdon  county. 

To  this  it  was  answered,  that  it  was  the  case  of  a  security,  which 
depended  on  different  grounds  from  the  present  suit,  and  the  bond 
there  did  not  become  due,  until  the  defendant  was  discharged 
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under  the  insolvent  lawH  of  Maryland,  and  consequently,  as  be- 
tween the  surety  and  principal,  there  was  no  subsisting  debt  due 
before  the  bankruptcy. 

The  court  declared  their  opinion,  that  the  doctrine  contended  for 
by  the  plaintifls,  would  eflFectually  defeat  the  intention  of  the  legis- 
lature by  the  bankrupt  law.  The  preamble  of  that  act  considers 
unfortunate  merchants  no  longer  in  the  light  of  criminals.  When 
they  have  fully  and  honestly  conformed  to  the  provisions  of  the 
law,  their  persons  and  future  property  were  intended  to  be  guarded 
against  the  demands  of  their  creditors,  for  all  debts  due  before  their 
bankruptcy.  No  considerable  trade  can  possibly  be  carried  on, 
without  making  use  of  bills  of  exchange  and  promissory  notes. 
And  should  the  plaintiff's  construction  prevail,  the  bankrupt  law 
would  not  serve  as  a  shield  for  the  unfortunate  merchants. 

M'Kean,  0.  J.  added;  whether  the  present  action  will  lie  for 
money  laid  out  and  expended,  I  will  not  now  determine ;  but  I 
have  very  serious  doubts  on  that  point,  and  I  believe  the  plaintifTs 
counsel  would  be  at  a  loss  to  find  such  a  precedent.  The  case  of 
Howis  V,  Wiggins  in  1792,  is  not  fully  stated  in  4  Term  Rep.  714. 
The  nature  of  the  suit  brought  does  not  appear  thereby,  or  when 
the  promissoiy  notes  became  due.  If  they  were  not  payable  until 
after  Wiggin's  bankruptcy,  the  suit  would  certainly  be  maintaina- 
ble on  them. 

If  the  plaintiffs  had  commenced  an  action  as  payees,  it  would 
clearly  appear,  that  every  farthing  had  been  received,  which  could 
have  been  procured  from  the  defendant's  assignees.  It  will  not  be 
contended,  that  Read  and  Forde  could  have  recovered  against  the 
defendant  on  the  note  after  his  bankruptcy,  and  it  will  be  difficult 
to  say,  that  by  deliveiy  of  the  note  to  the  plaintiff,  they  could  give 
them  a  new  right  of  action. 

It  is  not  easy  to  point  out  the  distinction  between  the  cases  of 
Howis  V.  Wiggins,  and  ex  parte  Maydwell  and  Brymer  therein  cited, 
and  more  fully  reported  in  Cook's  Bkt  Law  204,  211  (2d  edit.) 
In  the  latter  case,  the  notes  were  not  in  the  plaintiff's  hands  at  the 
time  of  the  bankruptcy ;  but  even  in  the  former  case,  it  does  not 
appear  that  any  dividends  had  been  received  from  the  bankrupt's 
estate,  by  the  holders  of  the  notes,  under  the  plaintiff's  direction, 
and  in  fact  as  their  agents.  It  differs  therefore  very  materially  from 
the  case  now  before  us. 

The  jury  agreed  without  leaving  the  bar ;  but  the  plaintiffs  would 
not  take  their  verdict,  but  became  nonsuit. 
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John  Shaw  against  Samubl  Wallis. 

In  an  action  by  tlie  indorsee  of  a  bill  of  exchange  against  the  exceptor,  the  latter  cannot 
call  the  drawer  as  a  witness  to  disprove  the  plaintiff's  right  of  recovery,  by  showing 
that  the  bill  and  a  former  promissory  note  were  given  for  the  same  debt,  the  note 
having  been  paid ;  bat  the  court  will  go  great  lengths  in  receiving  evidence  in  the  case 
of  frauds. 

SUR  bill  of  exchange,  by  endorsee  against  the  acceptor.  Pleas 
payment. 

It  appeared  in  evidence,  that  on  the  6th  March  1876,  the  defefidant 
gave  his  promissory  note  to  John  Antill  f  or  158L  New  York  currency, 
payable  on  demand,  which  was  afterwards  indorsed  to  the  plaintiff ; 
and  that  on  the  4th  April  1776,  Antill,who  lived  in  New  York,  drew  a 
bill  on  the  defendant  for  the  like  sum,  payable  on  sight  to  Michael 
Conner  or  order,  who  on  the  succeeding  day  indorsed  it  to  the  plantiff, 
and  which  the  defendant  afterwards  accepted  on  the  28d  August  fol- 
lowing. The  plaintiff  instituted  a  suit  against  th^  defendant  in  the 
Court  of  Common  Pleas  of  Philadelphia  county,  to  December  term 
1782,  and,  on  the  15th  September  following,  the  same  was  fully  paid 
to  his  attorney. 

The  defendant's  counsel  insisted,  that  the  note  and  bill  were  for  the 
same  debt,  and  the  circumstances  of  the  plaintiff's  keeping  the  bill 
in  his  hands  above  seventeen  years  before  he  commenced  his  action, 
though  he  brought  his  suit  on  the  note  many  years  before,  was  urged 
as  strong  evidence  of  it.  But  to  put  the  matter  out  of  all  question, 
they  offered  in  testimony  the  answer  of  colonel  Antill  to  interrogato- 
ries administered  to  him  under  a  commission,  showing  that  the  consid- 
eration of  the  note  and  bill  was  the  same  original  debt  and  that  there 
had  been  no  other  transactions  between  the  parties  whereby  a  new  debt 
might  have  been  contracted. 

This  evidence  was  objected  to  by  the  plaintiff's  counsel,  andRespub. 
v.  Ross,  determined  this  term,  was  cited  as  an  authority  in  point,  when 
general  Morgan  was  refused  as  a  witness,  until  he  had  taken  up  the 

note  which  he  had  indorsed. 

« 

The  defendants  counsel  cited  5  Term  Rep.  579,  Espin.  85,  that  it 
admits  of-  a  question,  how  far  a  man  who  has  set  his  name  to  a  negoti- 
able instrument,  can  be  called  as  a  witness,  to  disprove  the  holder's 
right  of  action  on  it;  and  Lord  Kennon  has  often  overruled  objections 
of  that  kind,  in  similar  cases.  One  has  been  suffered  to  explain  his 
own  deed.  1  Term  Rep.  300,  301.  Bills  or  notes  indorsed  after  they 
are  over  due,  afford  stroflg  ground  of  suspicion,  and  are  to  be  consid- 
ered as  bills  or  notes  newly  drawn  by  the  indorses.      They  are  left  to 
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are  left  to  the  jufy  on  slight  circumstances,  and  the  maker  of  a  note  is 
entitled  in  such  a  case  to  go  into  evidence,  to  show  that  the  note 
was  paid,  as  between  him  and  the  payee.     3  Term  Rep.  80,  81. 

The  court  declared  their  opinion,  that  this  case  seemed  to  be  within 
the  rule  as  restrained  in  3  Term  Rep.  34,  36,  but  avoided  giving  any 
decided  judgment  thereon,  and  declared,  that  in  the  case  of  frauds* 
they  would  go  great  lengths  in  the  admission  of  evidence.  In  the  pre- 
sent instance  they  thought  the  testimony  might  be  spared,  unless 
strong  evidence  was  adduced  on  the  part  of  the  plaintiff. 

The  counsel  at  length  agreed  that  the  answers  of  Antill  should  be 
read,  and  Mr.  Conner  be  sworn  as  a  witness  ;  but  after  hearing  Antill's 
testimony,  the  plaintiff  declined  examining  his  witness,  and  became 
nonsuit. 

Mr.  Heatley,  pro  quer. 

Messrs.  IngersoU  and  M.  Levy,  pro  def. 


•  »  »  4> 


Robert  Gilohreest  (for  the  use  of  Edward  Fox)  against  Carlisle 

Pollock. 

A  contract  for  the  sale  of  6  per  cent  stock  is  lawful :  and  where  such  sale  is  made  at  a 
stipulated  price,  payable  and  deliverable  at  a  future  day  the  contract  is  for  concurrent 
acts,  and  render  is  not  bound  to  make  the  transfer  without  receiving  the  money. 

Special  action  on  the  ca8e,by  way  of  colloquium  on  the  guarranty 
of  a  written  engagement,  in  these  words  : — ^*I  promise  to  pay  to  Robert 
Gilchreest  or  order  24,600  dollars  specie,  on  the  15th  September  1792, 
on  Edward  Fox  or  Robert  Gilchreest  delivering  to  me  20,000  dollars 
of  6  per  cent,  stock  of  the  United  States,  at  24s.  6d.  in  the  pound. 
New  York,  November  14, 1791.  Subscribed  John  Wilkes."  Indorsed, 
Quaranteed  for  the  faithful  performance  of  the  within  contract, 

Cabusle  Pollooe. 

And  further  indorsed  *  ^  ^Robert  Gilohrebst." 

There  was  also  a  counter  engagement  signed  by  Edward  Fox,  in  these 
words  : — "  I  promise  to  transfer  to  Robert  Gilchreest  or  his  order, 
20,000  dollars  of  6  per  cent.  Stock  of  the  United  States,  for  24,500 
dollars  specie,  on  the  15th  Septembw  1792.  ^'November  9th,  1791.'' 
Indorsed  "  Robert  Gilchreest." 

~In  acase  of  fraud,  one  may  bea  witness  to  inralidate  his  own  deed.    2  Aiky,  288. 
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It  appeared  in  evidence  that  the  plaintiff  being  possessed  of  the  6 
per  cent,  stock,  appeared  on  the  15th  September,  1792,  in  the  oflSice 
of  John  Cochran,  esquire,  commissioner  of  loans  in  New  York,  and 
offered  to  transfer  the  stock,  but  Wilkes  did  not  attend.  Gilchreest 
then  called  upon  him  and  repeated  his  offer ;  he  answered,  that  others 
had  not  performed  their  contracts  with  him,  and  he  could  not  keep  his 
agreement,  but  desired  the  other  to  transfer  the  stock  to  him.  This 
was  refused,  unless  he  would  pay  the  24,500  dollars.  The  plaintiff 
then  called  on  the  defendant,  and  offered  to  make  the  transfer,  on  pay- 
ment of  the  money,  but  was  referred  to  Wilkes. 

The  6  per  cent,  stock  of  the  United  States  had  then  fallen  to  22s. 
in  the  pound.  Wilkes  shortly  afterwards  became  insolvent,  and  the 
present  suit  was  brought  against  Pollock  on  his  indorsement. 

Mr.  S.  Levy  for  the  defendant,  contended  that  here  was  no  consid- 
eration either  express  or  implied,  whereon  the  defendant's  promise 
could  be  said  to  rest.  The  contract  was  not  legal,  nor  were  the  reme- 
dies mutual  on  the  exchange  of  the  written  instruments  ;  and  cited  3 
Term  Bep.  80,  421.  Even  the  consideration  of  a  bill  of  exchange  is 
inquirable  into,  and  if  it  should  be  given  without  any,  or  an  illegal 
consideration,  the  whole  matters  might  be  examined.  He  further  cited 
4  Burr.  2232.     1  Powell  on  Contra.  330,  331,  348,  355,  357,  458. 

Mr.  Bawle  on  the  same  side  urged,  that  courts  of  justice  would 
not  strain  matters  in  inch  a  case  to  give  the  plaintiff  damages.  Con- 
tracts of  this  nature  tend  to  discourage  industry.  The  claim  of  the 
plaintiff  should  be  both  legal  and  equitable  before  he  can  call  on  a  jury 
to  execute  the  agreement.  The  remedy  on  both  sides  should  be  mu- 
tual. Here  there  is  no  mutuality.  It  is  a  rule,  that  where  the  defend- 
ant has  a  remedy  for  the  consideration  of  a  promise,  that  considera- 
tion need  not  be  averred  to  be  performed.  1  Powel  on  Contra.  359. 
But  they  must  both  be  made  at  the  same  time,  or  else  they  will  both 
be  nuda  pacta^  lb.  860. 

Here  Fox's  promise  was  made  on  the  9th  November  1791 ,  and  Wil- 
kes's on  the  14th  November.  Neither  Wilkes  nor  Pollock  could 
maintain  a  suit  on  the  counter  engagement.  The  indorsement  on  the 
writing  is  of  no  avail.  Negotiable  paper  is  confined  to  bills  of  ex- 
change, promissory  notes,  and  bonds. 

Moreover,  the  plaintiff  should  have  transferred  the  stock  to 
Wilkes,  and  then  on  his  inability  to  pay,  he  might  have  recurred 
to    the  defendant.      He    had  two  remedies,   and    was    bound   to 


\ 
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cboose  one  of  them.  He  might  look  to  Wilkes  alone,  without  making 
a  transfer,  or  to  the  defendant  after  such  transfer  made.  In  executory 
contracts,  if  the  agreement  be  that  one  shall  do  an  act,  and  for  the  do- 
ing thereof,  the  other  shall  pay,  &c. ,  the  doing  of  the  act  is  a  condi- 
tion precedent  to  the  payment,  and  the  party  who  is  to  pay  shall  not 
be  compelled  to  part  with  his  money  till  the  thing  be  performed  for  which 
he  is  to  pay.  1  Salk.  171.  A  tender  and  refusal  might  amount  to  a 
performance  as  to  the  principal,  but  not  as  to  the  guarantor.  1  Stra. 
535.  Here  there  is  no  more  than  a  bare,  conjectural,  inferred  refusal, 
on  the  part  of  Wilkes,  which  is  not  sufficient  to  entitle  the  plaintiff  to 
recover  in  this  suit.     2  Stra.  833. 

Mr.  Ingersoll  for  the  plaintiff  answered,  that  the  defendant's  conduct 
was  not  far  removed  from  swindling.  If  6  per  cent,  stock  had  risen 
in  September  1792,  the  principal,  Wilkes,  or  his  surety.  Pollock,  would 
have  had  no  conscientious  scruples  as  to  taking  the  benefit  of  the  mar- 
ket. 

The  statute  against  stock -jobbing  is  peculiar  to  England,  and  was 
only  intended  to  operate  against  the  party,  who  had  no  stock,  attemp- 
ting to  make  contracts  therefore ;  and  sales  under  certain  circumstances 
merely  are  restricted  thereby. 

As  to  the  want  of  consideration,  it  will  scarcely  be  expected  that  the 
plaintiff  should  show  the  consideration  which  induced  the  defendant  to 
enter  into  the  guaranty.  A  person  who  lends  his  name  by  way  of 
accommodation  to  obtain  money  from  one  of  the  banks,  might  thus  pre- 
tend want  of  consideration,  but  surely  the  objection  could  never  pre- 
vail. A  voluntary  note  or  bond  may  be  good,  as  between  the  parties 
themselves.  There  was  a  quid  pro  qico  between  Gilchreest  and  Wilkes, 
and  the  defendant  might  lawfully  undertake  for  the  fulfilment  of  the 
contract  on  the  part  of  the  latter. 

The  agreement  is  perfectly  mutual.  Though  the  written  instrument 
is  not  negotiable,  and  therefore  could  not  entitle  Wilkes  to  sue  in  his 
own  name,  yet  in  case  Fox  had  failed  in  performance  of  his  part  of  the 
contract,  a  suit  might  have  been  instituted  against  him  in  Gilchreest's 
name,  and  the  latter  would  not  be  allowed  to  discontinue,  under  the  au- 
thority of  M'Cullum  v.  Coxe.  Dall.  139.  They  had  therefore  the  same 
remedy  as  Fox  had,  the  using  of  Gilchreest's  name.  As  to  the  mutual 
promises  not  being  made  at  the  same  time,  the  contract  began  on  the 
9th  November,  but  was  not  completed  until  the  14th,  when  the 
interchange  took  place.  But  at  any  rate,  the  day  of  the  de- 
livery of  the  written  engagement  may  be  considered  as  the  date^ 
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which  is  as  wise  material ;  and  consequently,  the  promises  may  be 
deemed  as  made  at  the  same  instant. 

There  can  be  no  difference  in  point  of  performance,  between  the  prin- 
cipal and  surety.  Whatever  tender  and  refusal  would  operate  as  a 
performance  against  the  former,  would  be  equally  effectual  against 
the  latter.  In  a  suit  against  either,  the  plaintiff  was  not  bound  to 
make  an  actual  transfer  of  the  stock,  unless  he  had  received  the  stipu- 
lated sum  of  money.  The  contract  was  for  concurrent  acts.  The  stock 
was  deliverable,  and  the  money  payable  at  the  same  moment  of  time, 
and  the  plaintiff  has  fully  entitled  himself  to  a  recovery  of  compensa- 
tion, by  performing  both  substantially  and  formally  every  thing  to  be 
done  on  his  part.  «  More  could  not  be  expected  from  him  ;  he  had  the 
stock  ready  to  be  transferred,  attended  at  the  proper  office  for  that  pur- 
pose, and  offered  both  to  the  principal  and  surety  to  make  the  transfer. 
In  1  Stra.  535,  it  is  laid  down,  that  in  conbideratione prasmissorum 
mean  the  covenant  to  transfer,  and  not  the  actual  transfer,  for  which 
the  defendant  has  his  remedy. 

The  court  gave  it  in  charge  to  the  jury,  that  the  plaintiff  was  clearly 
entitled  to  recover  the  difference  of  2^.  6^.  in  the  pound  on  the  6  per 
cent,  stock  agreed  to  be  delivered.  The  contract  was  for  concurrent 
acts,  and  there  was  no  condition  precedent.  The  remedy  on  each  side 
was  mutual. 

The  sale  of  stock  is  neither  unlawful  nor  immoral.  It  is  confessed, 
that  an  inordinate  spirit  of  speculation  approaches  to  gaming,  and  tends 
to  corrupt  the  morals  of  the  people.  When  the  public  minds  is  thus 
affected,  it  becomes  the  legislature  to  interpose.  But  we  have  no  such 
law  at  present.  Gall  the  6  per  cent,  stock  so  many  bushels  of  wheat, 
if  it  had  fallen  in  price  on  the  day  of  delivery,  and  the  vendor  was 
then  ready  and  willing,  and  offered  to  perform  his  contract  in  all  its 
parts,  ought  not  the  principal  or  his-  surety  to  make  him  full  compen- 
sation ?  If  the  wheat  had  risen  in  price,  would  not  the  adverse  party 
be  enabled  to  get  like  compensation,  in  case  the  vendor  had  receded 
from  his  bargain  ? 

Verdict  pro  quer.  for  1121/.  175.  6rf.  damages. 
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WiLUAM  PmcHON  against  Sharps  Delanet,  Esq. 

Assumpsit  for  services  done  will  only  lie  against  the  employer. 

r 

CASE.  This  action  was  brought  against  the  defendant  as  collector 
of  the  customs  of  the  port  of  Philadelphia.  The  plaintiff  claimed  for 
his  services,  as  one  of  the  measurers  of  salt,  coals  and  grain,  from  Nov- 
ember 1789  to  December  1793,  and  insisted  that  he  had  not  received 
more  than  one  half  of  the  fees  to  which  he  was  legally  entitled. 

Congress,  by  a  law  passed  31st  July  1789,  (1  Cong.  Laws,  37,  §5,) 
divided  the  departments  for  collection  of  duties  on  goods  imported  into 
the  United  States,  into  the  offices  of  collectors,  naval  officers  and  sur- 
veyors, and  prescribed  the  duties  of  those  officers.  Each  collector  was 
to  employ  proper  persons  as  weighers,  gangers,  measurers  and  inspec- 
tors, at  the  several  ports  within  his  district ;  and  their  fees  were  ascer- 
tained by  the  29th  section  of  the  act,  to  be  paid  by  the  different  col- 
lector out  of  the  revenue. 

The  same  power  was  continued  to  the  collectors,  by  another  law 
passed  4th  August  1790,  (1  Cong.  Laws,  220,  §  6,)  and  the  fees  were 
increased  by  the  53d  section  of  that  act. 

It  appeared  in  evidence,  that  one  John  Gill  had  been  appointed 
measurer  of  the  port  by  the  defendant,  but  that  the  plaintiff,  with 
some  others,  had  done  the  chief  of  the  business,  but  that  Gill  had 
superintended.  Their  usual  mode  was  to  charge  the  vessel  out  of  which 
the  articles  were  unladen,  and  then  debit  Gill  with  their  services,  who 
commonly  paid  them.  But  it  not  appearing  that  the  plaintiff  had  been 
employed  or  retained  by  the  defendant,  the  court  were  of  opinion,  that 
the  question  whether  he  was  entitled  to  the  fees  he  claimed,  as  actual 
measurer,  could  not  be  tried  in  the  present  suit,  but  in  an  action 
against  Gill,  and  therefore  directed  a  nonsuit. 

Messrs.  M.  Levy  and  M'Kean,  pro  quer. 

m 

Messrs.  Lewis  and  Bawle,  fto  def. 
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Richard  Bundle  and  Thomas  Murgatbotd  against  Jacob  Ettwein. 

The  innocent  assignee  of  a  bond  though  without  notice,  stands  in  the  place  of  the  obli- 
gee, so  as  to  let  in  every  defence  obligor  had  against  the  obligee,  at  the  time  of  the 
assignment,  or  notice  thereof. 

Execution  cannot  be  levied  on  lands  which  defendant  got  bj  purchase  after  the  judg- 
ment, if  he  aliened  them  bona  fide  before  execution.  « 

SCIRE  F^^CMS  on  a  judgment  obtained  on  the  26th  February 
1767,  by  the  present  plaintiffs,  as  assignees  of  John  Schefier,  against 
one  George  Weiss,  on  a  bond  dated  14th  January,  1786,  conditioned 
for  the  payment  of  247/.  15^.  and  interest,  on  the  14th  Septem- 
ber then  next  ensuing.  A  fieri  facias  had  issued  thereon,  returnable 
to  June  term  1789,  on  which  was  levied  a  bake  house  and  lot  oE  ground 
in  Sterling  alley,  in  the  city  of  Philadelphia,  now  in  the  tenure  of  the 
defendant. 

By  an  instrument  dated  28th  November  1792,  it  was  agreed  by  the 
counsel,  that  the  consideration  of  the  bond  should  be  inquired  into  in 
the  present  suit,  notwithstanding  the  judgment  had  thereon  ;  and  it 
was  admitted,  that  at  the  time  of  the  judgment  against  Weiss,  he  had 
no  title  in  the  premises  levied  on  afterwards. 

It  appeared  in  evidence,  that  William  Henderson,  on  the  7th  June, 
1788,  conveyed  the  aforesaid  bake  house  and  lot  of  ground  to  the 
aforesaid  George  Weiss,  in  consideration  of  500/,  and  on  the  same 
day  also  conveyed  also  another  lot  to  the  said  John  Schefier  in  con- 
sideration of  150. 

On  the  19th  January  1789,  the  aforesaid  George  Weiss  reconveyed 
the  bake  house  &c. ,  to  the  said  Henderson,  no  part  of  the  former  consid- 
eration money  having  been  paid  ;  and  on  the  30th  of  the  same  month, 
Scheffer  also  reconveyed  the  other  lot  to  Henderson  in  consideration  of 
16/.  10^.  he  pretending  a  claim  for  some  trouble,  &c.  Henderson  after 
wards  sold  the  property  to  Ettwein,  the  present  defendant. 

It  further  appeared  clearly,  that  the  bond  was  obtained  from  Weiss 
by  Scheffer  without  consideration,  and  that  a  most  wicked  combination 
had  been  formed  to  defraud  one  Charles  Norris,  (a  young  man  of  good 
property,  but  subject  to  intemperance,)  of  a  considerable  sum  of 
money,  and  that  this  bond  formed  a  part  of  the  system  in  the  iniqui- 
tous proceeding. 

The  court  declared  that  the  plaintiffs,  though  innocent  assign- 
ees of  the  bond  and  without  notice,  stood  in  the  place  of  the 
obligee^  so  as  to  let  in  every  defence  which  the  obligor  had 
against  the  obligee,  at  the  time  of  the  assignment,  or  notice 
thereof,  (see  Dall.  28,)  and  therefore  were  not  entitled  to  reco- 
ver on  the  merits,  either  in  law  or  equity.  They  further  de- 
clared, that  execution  could  not  be  sued  on  the  lands  which  de- 
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f endant  got  by  purchase  after  the  judgment,  if  he'aliened  them  before 

execution  bona  fide.    Vide  2  Inst.  678.  2  Hen.  4, 14.  F.  N.  B.  267- 

2  Inst  395.  4  BL  Com.  419.  Ter/nes  dt  la  Ley.  Voc.  Execution. 

Cro.  Car.  149.  Co.  Lit.  102.  a.  2  Bac.  Ab.  364,  365.  Fitzherb.  Abr. 

pi.  126. 

Verdict  for  the  defendant. 
Mr.  Rawle,  pro  quer.     Messrs.  Lewis  and  Porter,  pro  def. 


■  »  m  <■ 


WnxiAM  Hurst  againsf  Edward  Lithgrow. 

A  grant  by  C.  to  E.  of  all  his  interest  in  certain  grounds,  reserving  an  annual  rent 
payable  to  G.  his  heirs  and  assigns,  with  a  proviso  thereon  that  if  he  shall  pay  to  0.  a 
certain  gross  sum  by  instalments,  that  then  the  rent  should  cease,  and  a  convenant  on  the 
part  of  £.  to  pay  the  said  gross  sum,  is  a  ground  rent  deed,  and  the  interest  of  G.  may  be 
taken  in  execution  and  sold  by  the  sheriff. 

A  VERDICT-  was  taken  for  the  plaintiff  on  the  2d  September  last, 
subject  to  the  court's  opinion  on  the  following  case,  for  66  dollars 
and  two  thirds  of  a  dollar. 

Charles  Hurst  being  seized  of  sundry  lots  of  ground  in  the  city  of 
Philadelphia,  convoyed  to  the  defendant  Lithgrow,  his  heirs  and  as- 
signs, a  certain  lot  of  ground,  bounded,  &c.,  reserving  the  yearly  rent  of 
66  dolls,  and  2-3d,  payable  thereout  to  Hurst,  his  heirs  and  assigns. 
In  the  conveyance  were  inserted  clauses  of  entry  and  distress,  if  the 
rent  should  be  in  arrear,  and  of  re-entry  on  the  premises,  in  case  no 
distress  could  be  found,  and  also  a  covenant  of  quiet  enjoyment. 
Then  came  the  following  clause ;  provided  always,  and  if  the  said 
Edward,  ^^  his  heirs  or  assigns,  shall  pay  to  the  said  Charles  1,111  dolls, 
^'aud  10-90chs,  in  four  equal  annual  payments,  on  the  17th  days  '^  of 
May  1787,  1788,  1789  and  1790,  then  the  aforesaid  rent  '^charge 
should  cease.  The  deed  also  contained  covenants  on  the  part  of  the 
grantee  to  pay  the  yearly  rent  charge,  and  also  the  aforesaid  1,111 
dolls,  and  10-90ths,  according  to  the  instalments,  and  was  dated  on 
the  17th  May  1784. 

On  the  2d  July  1787,  the  executors  of  William  Brownjohn  obtained 
judgment  and  against  Charles  Hurst,  and  on  the  24th  December  1789, 
James  Ash,  esq.,  sheriff  of  the  county  of  Philadelphia,  conveyed  to 
the  plaintiff,  his  heirs 'and  assigns,  sundry  rent  charges,  (the  rent 
charge  in  question  being  one  of  them,)  subject  to  the  proportional  part 
of  a  mortgage  for  2,250/.,  and  interest  from  the  11th  November  1770, 
payable  to  Robert  Edward  Fell.  The  question  submitted  was  whether 
the  rent  reserved  was  to  be  considered  as  a  rent  charge,  and  could  be 
taken  in  execution  ? 

Messrs.  Tilghman  and  Rawle  for  the  defendant. 

This  conveyance  must  be  judged  of  on  the  mere  face  of  it, 
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and  no  fraudulent  design  is  to  be  imputed  to  the  contracting  parties. 
The  point  is,  what  was  their  intention,  for  that  must  control  the  opera- 
tion of  the  deed.  It  is  an  absolute  convcjance  of  all  the  interest  of  the 
grantor,  and  is  equivalent  to  the  taking  back  a  mortgage  for  the  con- 
sideration money,  with  a  covenant  in  gross  to  pay  interest  money  in  the 
mean  while.  This  interest  money,  which  is  miscalled  by  the  parties  a  rent 
charge,  cannot  be  considered  as  real  estate,  subject  to  a  sheriffs  sale. 
If  the  grantor  had  died,  would  his  executors  or  his  heirs  be  entitled  to 
the  arrears  ?  IF  there  had  been  an  action  in  the  grantee  to  redeem  or 
not  redeem  at  his  option,  the  intervening  interest  might  be  considered 
as  a  rent  charge.  Here  he  has  no  such  election,  and  he  has  covenanted 
by  an  absolute,  substantive,  independent  clause,  to  pay  off  the  consid- 
eration money  of  1111-^  dollars,  at  limited  periods. 

The  grantor  by  no  act  of  his  own,  could  prevent  the  grantee  from 
paying  the  sum,  and  thereby  free  himself  fron  the  payment  of  the  yearly 
sum.  One  of  the  instalments  had  actually  become  due  when  the 
judgment  was  obtained.  And  the  sherifPs  vendee  could  not  possibly  be 
placed  in  a  better  situation,  than  Charles  Hurst,  whose  property  was  sold. 

The  court  stopped  Messrs.  IngersoU  and  Lewis,  from  speaking  to 
the  question,  on  the  part  of  the  plaintiff.  They  were  clearly  of  opinion 
that  the  deed  created'a  rent  charge  ;  the  powers  of  distress  and  re-entry 
evidently  show  it,  after  the  grantor  made  over  his  whole  estate  to  the 
grantee  in  fee  simple.  (See  2  Bl.  Com.  42.)  A  much  less  interest 
than  what  Charles  Hurst  had  in  the  premises,  might  been  seized  in 
execution  and  sold  by  the  sheriff.  All  possible  contingent  titles  in  lands 
accompanied  with  a  real  interest,  might  be  thus  seized  and  sold.  It  is 
true,  the  covenant  and  proviso  run  with  the  land.  And  the  plaintiff  may 
enforce  the  defendant's  covenant  to  pay  the  money  in  extinguishment 
of  the  rent,  and  vice  versa.  But  until  the  money  is  paid,  the  deed 
wears  every  feature  of  the  rent  charge. 

Judgment  for  the  plaintiff. 
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William  Waters  agdinst  Victor  Collot  and  Voism. 

[S.  0.  2.  DaU.  247.] 

Where  suffident  reasonable  ground  has  been  shown  to  brmg  a  case  defore  a  jury  court 

will  not  discharge  the  defendant  on  common  baiL 
Qu.  How  far  the  goTemor  of  a  foreign  island  can  justify  his  acts  under  his  cdmmission? 

THIS  was  an  action  on  the  case,  for  consequential  damages.  The 
bail  demanded  was  BOOl.  Voisin  has  been  returned  non  est  invenltcs 
by  the  sheriff ;  and  a  rule  had  been  obtained,  to  show  cause  why  the 
defendant  Collot  should  not  be  discharged  on  common  bail. 

On  the  argument,  the  following  facts  were  stated. 

It  appeared  by  the  plaintiff's  afiSdavit,  that  he  was  master  of  the  brig 
Kitty,  an  Americian  bottom,  wholly  owned  by  Stephen  Girard,  of  Phila- 
delphia. He  sailed  to  Jeremie  in  the  West  Indies,  where  he  continued 
two  or  three  days,  and  sold  part  of  his  cargo  to  the  French  government 
th6re.  That  part  of  the  island  was  then  captured  by  the  British  troops, 
and  they  allowed  him  to  depart  to  Gayemette,  another  port  in  the  island, 
where  he  sold  a  part  of  his  cargo  to  the  British,  and  then  sailed  for 
Philadelphia.  On  his  voyage  home,  he  met  with  a  storm,  and  then 
falling  in  with  a  French  privateer,  was  carried  by  her  into  Basseterre, 
in  the  island  of  Guadaloupe,  and  was  there  libelled  as  a  prize. 

It  appeared  by  the  extracts  from  the  proceedings  of  that  court,  that 
the  charges  against  the  brig  in  the  libel  were,  trading  with  the  British, 
and  carrying  provisions  to  them  as  enemies,  having  a  British  register  on 
board,  and  also  a  whitecockade  in  a  pocket  booj^:. 

On  the  18th  January  1794,  the  Court  of  Admiralty  made  a  decree, 
declaring  that  the  brig  appeared  to  belong  to  Stephen  Girard,  and  was 
American  property,  that  no  double  clearances  or  papers  existed  on 
board,  except  what  was  necessary  for  the  safe  conduct  of  the  vessel, 
and  that  there  appeared  no  ground  of  confiscation.  The  vessel  and 
cargo  were  therefore  released,  and  the  captors  condemned  in  costs, 
^'but  the  ultimate  decision  on  the  question  of  prize  was  remitted  to 
whom  it  may  concern."  The  decree  subjoins,  *4t  is  necessary  to  make 
a  distinction  between  the  question  of  prize  and  its  merits,  and  what 
regards  the  political  situation  and  safety  of  the  island,  which  belongs 
to  the  committee  of  supreintendence  and  the  governor." 

Collot,  the  defendant,  was  then  governor  of  the  island  of  Gaudaloupe, 
and  had  been  appointed  such  by  Louis  XVI,  late  king  of  the  French, 
on  the  13th  June  1792,  and  among  other  things,  was  authorized  'Ho  do, 
and  cause  to  be  done,  every  thing  which  he  might  think  proper  for 


1795]  OF  PENNSYLVANIA.  27 


the  safety  of  the  island/'which  commission  was  shown  to  the  court. 
Voisinj  the  other  defendant,  was  intendant  general  of  the  island. 

On  the  19th  January,  Linnard  and  co.,  the  owners  of  the  privateer, 
petitioned  the  governor  and  intendant  general  to  have  an  appeal  from 
the  decree ;  who  thereupon,  on'^the  same  day,  directed  an  appeal  to  a 
co-ordinate  district  court  of  admiralty  at  Point  Petre,  in  the  same 
island,  and  ordered  possession  of  the  brig  to  be  taken. 

On  the  2ist  January,  the  civil  commissary  made  a  representation 
to  the  governor  and  intendant,  remonstrating  against  their  conduct  as 
illegal,  and  stating  that  '^  they  could  know  nothing  '^  of  the  facts,  on 
n^'hich  the  decree  was  given."  And  on  the  same  day  the  latter  repeal- 
ed their  former  order  as  premature,  and  founded  on  an  imperfect  rep- 
resentation of    facts  made  to  them. 

On  the  28d  January,  the  plaintiff  applied  to  the  district  court  of 
Basseterre,  to  be  put  in  possession  of  bis  vessel  and  cargo,  who  on  the 
next  day  answer  him,  that  the  the  execution  of  their  decree  had  been 
prevented  by  the  governor. 

On  the  24th  January,  the  president  of  the  court  repaired  on  board 
the  brig,  to  take  off  the  seals  and  execute  their  decree,  but  was  opposed 
by  one  of  the  owners  of  the  privateer,  who  persisted  in  the  appeal ; 
and  thereupon  the  president  postponed  the  execution  of  the  decree  ; 
and  the  governor  and  intendant  made  a  new  order  respecting  the  vessel. 

On  the  26th  January,  the  governor  and  intendant  geneial,  upon 
principles  of  pure  republicanism,  by  their  own  act,  condemn  the  brig 
and  cargo  as  prize,  on  the  ownei'S  of  the  privateer  giving  security. 

On  the  29th  January,  the  plaintiff  made  a  formal  protest  against  this 
conduct,  and  abandonment  of  the  vessel  and  cargo,  he  having  at  this 
time  a  considerable  private  adventure  on  board  ;  and  on  the  same  day 
the  national  commissary  declared,  that  the  execution  of  the  court's 
decree  had  been  prevented  by  the  governor  and  intendant.  And  on 
the  80th  January  1794,  the  latter  received  a  notification  of  the 
captain's  protest  and  abandonment. 

In  the  spring  of  1795,  Collot  published  in  Philadelphia,  ^'a  sum- 
mary of  the  events  which  happened  in  Quadaloupe,  from  March 
1793,  to  April  1794,  under  bis  administration,"  presented  to  the 
national  assembly  of  France  ;  and  therein  particularly  complained  of 
bis  being  arrested  in  the  present  action. 

Part  of  this  summary  was  read  against  him  by  the  plaintiff's 
counsel,   as  it  admitted  many  of  the  facts  stated  in  the  plaintiffs 
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afiSdavit.  And  the  defendant  also  read  therefrom  the  opinion  of  Mr. 
Bradford,  late  attorney  general  of  the  United  States,  as  given  to  the 
secretary  of  State,  on  Collet's  representation  of  facts,  that  on  a  proper 
application,  this  court  would  probably  discharge  the  defendant  on  com- 
mon bail. 

The  plaintiff  founded  his  cause  of  action,  on  the  wanton  exercise  of 
power  by  the  defendant,  not  on  the  ground  of  state  necessity,  but  for 
the  benefit  of  a  few  privateers- men.  What  he  did,  was  in  abuse  of  the 
authority  delegated  to  him  by  the  late  king's  commission.  A  governor 
or  phblic  officer  may  be  sued  for  contracts  or  outrages  done  by  them  as 
individuals  in  an  other  country.  Their  exemption  from  suits  is  merely 
on  account  of  the  exercise  of  their  public  functions,  and  for  what  they 
do  in  their  political  capacity.  1  Term  Rep.  172,  674.  The  Court  of 
King's  Bench  has  prima  facie  general  jurisdiction,  and  if  a  governor 
whishes  to  excuse  himself  from  a  suit,  he  should  plead  his  commission 
and  his  powers.  Cowp.  172.  It  is  enough  for  the  plaintiff  that  he 
has  now  shown  reasonable  grounds  of  bail. 

The  defendant's  counsel  insisted,  that  if  their  client  had  authority 
over  the  vessel  and  cargo,  as  governor  of  the  island  of  Guadaloupe, 
this  court  would  take  on  themselves  to  judge  of  the  regularity  of  his 
proceedings.  His  commission  impowered  him  to  take  such  steps  as  he 
thought  proper  for  the  safety  of  the  island.  And  though  royalty  was 
overthrown  in  France  on  the  10th  August  1793,  it  was  some  time  before 
that  event  was  consummated  in  the  French  West  Indies.  Guadaloupe 
was  actually  taken  by  the  British  arms  in  May  1794 ;  and  it  may  be 
reasonably  presumed,  that  the  governor  had  apprehensions  of  impend- 
ing danger  a  few  months  preceding,  and  that  the  safety  of  the  island 
was  then  in  jeopardy. 

It  appears,  that  courts  of  admiralty  in  the  French  dominions,  in 
prize  causes,  were  formerly  bound  to  remit  their  proceedings  to  the  sec- 
retary general  of  the  marine,  in  order  that  right  might  be  done  by  the 
admiral  and  commissary.  2  Tom.  Ordon.  de  France,  318,  (ed.  1744.) 
And  it  is  agreed  by  the  plaintiff's  counsel,  that  even  after  the  establish- 
ment  of  a  republican  form  of  government,  the  ultimate  power  of  de- 
cision in  prize  causes,  was  lodged  in  a  proper  constituted  tribunal  in 
France.  The  very  decree  of  the  Court  of  Admiralty  of  Basseterre 
recognized  the  authority  of  the  committee  of  superintendence  and 
the  governor,  on  the  principle  of  political  expendience.  Of  the  rela- 
tive safety  of  the  island,  the  defendant  was  the  sole  judge,   and 
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this  court  canDot  be  competent  to  determine  on  the  circumstances  of 
state  necessity,  under  which  he  acted,  or  on  the  extenit  of  his  powers. 
Whether  a  particular  matter  was  within  his  Qommission  as  governor, 
forms  one  species  of  inquiry.  But  whether  he  has  abused  it,  is  a  ques- 
tion totally  different.  Whatever  may  have  been  his  political  conduct  as 
govenor,  it  can  only  be  inquirable  into,  in  France.  Mr.  IngersoU 
asserted  himself  as  counsel  for  the  minister  of  France  on  this  argument, 
and  in  that  capacity,  insisted,  that  the  defendant,  as  late  govenor  of 
an  island,  pa^t  of  the  dominions  of  an  independent  state,  was  not  bound 
to  give  bail  for  his  official  acts,  before  a  foreign  tribunal. 

Lord  Mansfield  lays  down  the  rule,  that  the  conduct  of  British 
governors  can  only  be  reviewed  in  the  King's  Court  in  England.  Cowp. 
171, 173. 

The  present  governor  of  this  state  has  sent  soldiers  on  board  of 

French  privateers,  under  a  reqaisition  from  the  executive  of  the  United 

States,  to  preserve  the  rights  of  neutrality.    Will  it  be  asserted,  that 

after  his  administration  is  expired,  he  could  be  prosecuted  therefor  in 
the  courts  of  France  ? 

If  the  plaintiff  has  been  injured,  his  remedy  must  be  by  an  application 
to  the  executive  of  France,  or  by  a  pursuit  of  the  appeal  there,  on  the 
security  given  by  the  owners  of  the  privateer. 

The  present  principle  contended  for  by  the  plaintiff,  is  directly 
repugnant  to  the  decision  of  the  Supreme  Court  of  the  United  States, 
in  the  case  of  James  Yard  v.  Samuel  P.  Davis.  There  a  prohibition 
was  issued  on  the  24th  August  last,  to  the  District  Court  of  Pennsyl- 
vania, for  this,  that  the  vessel  of  war,  or  corvette  Cassius,  had  been 
carried  into  Port  de  Paix  in  Hisp^niola,  and  was  there  proceeded 
against  in  the  admiralty,  the  final  decision  whereof,  as  a  prize  cause 
was  referred  to  the  proper  tribunal  yi  France.  And  the  prohibition 
was  produced  in  court. 

The  plaintifi^s  counsel  in  reply.  The  defendant  is  not  considered  in 
France,  to  have  acted  officially  in  this  business.  ^Nor  does  it  appear 
probable,  from  the  summary  he  has  published,  that  he  will  return 
thither,  to  await  the  decision  of  the  executive.  The  minister  has  pressed 
his  going  home,  but  he  evades  it.  He  may  therefore  be  considered  as 
an  emigrant,  and  the  French  government  will  not  interfere. 

If  there  was  not  even  security  given  by  the  owners  of  the  privateer, 
under  the  condemnation  of  the  governor  and  intendant  general,  (which 
18  much  doubted,)  it  would  afford  no  grounds  for  the  prize  court  in 
France  taking  up  the  appeal.  It  would  be  considered  as  an  arbitrary 
act,  not  cognizable  in  the  dernier  resort,  as  from  the  decree  of  a  regular 
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tribunal.  The  governor  and  intendant  had  no  judicial  authority.  The 
commission  to  the  former  was  of  a  mere  military  nature,  referring  to 
the  laws  of  the  national  convention,  and  neither  vested  him  with  a 
jurisdiction  in  prize  cases,  nor  with  an  authority  to  violate  the  rights  of 
a  neutral  nation.  And  were  the  facts  otherwise,  the  king  of  the  French 
had  no  constitutional  claim  to  give  such  powers  as  are  contended  for, 
since  Frence  was  then  a  government  of  laws. 

The  District  Court  of  Admiralty  of  Basseterre  in  their  proceeding, 
declare  themselves  the  sole  body  impowered  to  inquire  into  and  deter- 
mine on  captures,  and  every  thing  will  be  presumed  in  favor  of  their 
jurisdiction.  CoUot  and  Voisin,  by  revoking  their  first  improvident 
mandate,  recognize  that  authority  in  the  fullest  terms.  Though  it  is 
admitted,  that  the  admiralty  decree  was  only  by  way  of  advice  in  the 
first  instance,  yet  it  was  executory,  and  conclusive  likewise,  unless  an 
appeal  was  interposed.  Their  proceedings  were  more  than  inchoate  ; 
for  they  order  their  decree  to  be  executed. 

The  governor's  conduct  cannot  possibly  be  ascribed  to  motives  of 
state  necessity.  Had  the  vessel  and  cargo  been  condemned  of  the  use 
of  the  republic,  under  strong  existing  circumstances,  much  more  could 
have  been  urged  in  the  defendants  favor.  But  here  is  an  arbitrary 
assumption  of  judicial  powers,  on  principles  of  pure  republicanism,  as 
it  is  falsely  styled  ;  and  because  the  governor  and  intendant,  without 
being  possessed  of  the  true  fact«  to  inform  their  judgments,  caprici- 
ously think  the  court  had  erred,  they  commit  a  violent  outrage  on  the 
property  of  Girard  and  Waters,  and  give  it  to  Linard  and  Co.,  and  the 
privateer  crew,  against  the  established  laws  of  the  country. 

If  the  plaintiff  cannot  obtain  redress  in  the  present  mode,  he  is 
totally  without  remedy.  The  courts  of  the  United  States  have  under- 
taken to  decide  on  American  property,  captured  by  the  ships  of  war 
of  foreign  powers,  notwithstanding  the  commanders  of  such  ships  have 
been  duly  commissioned  by  such  powers. 

In  answer  to  the  question  put  on  the  other  side,  it  is  freely  admitted, 
that  the  governor  of  the  state  could  not  be  amenable  in  the  courts  of 
France,  for  sending  soldiers  on  board  of  French  privateer^  in  the  har- 
bors, in  consequence  of  a  proper  requisition ;  because  it  is  his  constitu- 
tional duty  to  carry  the  laws  of  the  union  into  execution.  But  we  put 
another  question  in  return,  much  more  analogous  to  the  circumstances 
of  the  present  case. 

Suppose  the  governor  of  this  state  should  forcibly  obstruct  the 
judgment  of  this  court  on  a  foreign  attachment ;  would  not  he  be 
responsible  at  the  suit  of  the  injured  party,  in  another  country. 
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Trhere  there  was  the  semblance  of  distributive  justice  ?  Gould  he, 
after  a  final  judgment  by  the  proper  constituted  authority,  without  im- 
punity, by  his  own  mere  fiat,  order  the  goods  attached  into  the  hands 
of  the  losing  party  ? 

By  the  Court.  This  question  has  been  argued  with  the  same  degree 
of  warmth  and  minuteness,  as  if  we  had  been  engaged  in  a  trial  of  the 
merits.  The  court  will  not  now  give  the  most  distant  sentiment,  how 
far  the  defendant  can  justify  his  conduct,  as  an  official  character. 
Sufficient  reasonable  ground  has  been  shown  to  bring  the  matter  before 
the  proper  tribunal  to  ascertain  facts,  a  jury  of  the  country.  And 
therefore  we  unanimously  discharge  the  rule. 

Messrs  Dallas  and  Du  Ponceau,  pro  qutr. 

Messrs.  IngersoU  and  Lewis,  pro  def. 


%m  m  #• 


Case  of  John  Mayo,  an  insolvent  debtor. 

'^  The  strong  presumption  of  fraud,"  which  may  detain  an  insolvent  debtor  in  confine^ 

ment,  must  be  confined  to  his  not  delivering  up  his  estate  to  his  creditors. 
The  words  5/  in  value  in  the  oath,  refers  to  the  value  of  the  articles  in  1729. 

He  applied  by  petition  to  the  court,  for  the  benefit  of  the  insolvent 
laws,  and  appeared  to  have  contracted  large  debts,  in  the  course  of  two 
years,  by  the  most  imprudent  and  improvident  conduct. 

Upon  argument,  it  was  resolved  by  the  court,  that  **  the  strong  pre- 
sumption of  fraud,''  mentioned  in  the  16th  section  of  the  9th  article 
of  the  constitution,  and  of  the  several  acts  of  assembly,  must  be  con- 
fined to  the  deliverftig  up  his  estate  to  his  creditors.  Where  there  is 
no  good  ground  to  infer  that  he  has  not  made  a  full  disclosure  and 
return  of  his  property,  his  person  ought  not  to  be  detained  in  con- 
finement. 

It  was  also  ruled,  that  the  words  prescribed  by  the  act  of  3  Geo.  2, 
"  excepting  the  wearing  apparel  and  bedding  for  me  or  my  family, 
and  the  tools  or  instruments  of  my  trade  or  calling,  not  exceeding  five 
pounds  in  value  in  the  whole,"  to  be  uttered  on  oath  or  affirmation  bv 
every  insolvent  debtor  previous  to  his  discharge,  must  be  referred  to 
such  property  of  that  description,  as  were  of  the  value  of  5/.  at  the 
time  of  passing  the  act  in  1729,  and  must  not  be  controlled  by  the 
present  enhanced  prices  of  those  articles. 

The  prisoner  was  sworn  to  answer  interrogatories,  and  was  strictly 
examined  both  by  the  court  and  the  counsel  for  the  creditors*     And 
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there  being  no  presumption  of  fraud  against  him,  he  was  discharged 
from  his  confinement. 

Messrs.  Tilghman  and  S.  Levy,  for  the  prisoner. 

Messrs.  Rawle  and  Thomas  for  the  creditors. 


»»  •  ■•• 


William  Graham  against  Georgb  Biceham. 

[S.  0. 4  DaU.  149.] 

Where  the  penalty  of  a  contract  is  not  in  nature  of  stated  and  ascertained  damages  on 
non-performance,  the  injured  party  may  recover  damages  beyond  the  penalty. 

A  verdict  was  agreed  to  be  entered  for  the  plaintifif,  for  1798/.  12*. 
2d.  damages,  on  the  1st  April  last,  for  not  performing  a  stock  con- 
tract, subject  to  the  opinion  of  the  court,  whether  more  than  1000/. 
damages  were  recoverable. 

The  words  of  the  written  contract  were  as  follow : 

"  I  acknowledge  to  have  bought  from  William  Graham,  17,834:  dol- 
lars 76  cents  of  6  per  cent,  stock  of  the  United  States,  to  be  delivered 
to  me  on  the  1st  July  next,  on  my  paying  to  him  on  or  before  the 
transferring  the  same,  22,318  dollars  and  49  cents  specie.  And  for 
the  faithful  performance  of  the  agreement,  I  bind  myself,  my  heirs  and 
executors,  in  the  sum  of  1000/.  to  be  paid  to  the  said  Graham,  or  his 
order,  in  case  the  same  is  not  fully  complied  with  by  me,  17th  Janu- 
ary, 1892.     George  Bickham." 

Stock  had  greatly  fallen  when  the  day  of  performance  of  the  con- 
tract arrived. 

For  the  plaintiff,  it  was  urged,  that  it  was  optional  in  the  party  insti- 
tuting a  suit,  to  proceed  for  the  penalty  or  go  fot  damages.  Where 
there  is  a  penalty  and  covenants  in  the  same  deed,  the  plaintiff  has  his 
election  to  bring  debt  for  the  penalty,  or  an  action  of  covenant  for 
damages,  toties  qttoties.     1  Bla.  Rep.  395.     8  Burr.  1351. 

In  the  principal  case,  the  point  submitted,  depends  on  the  true  in- 
tention of  the  parties  ;  and  the  only  question  will  be,  whether  the  pen- 
alty  contained  in  the  ¥n*itten  instrument,  was  in  nature  of  stated  dam- 
ages. 1  Bla.  Rep.  378.  For  it  is  agreed,  that  where  a  particular  sum 
is  liquidated  and  ascertained  as  the  measure  of  damages,  neither  courts 
of  law  nor  equity  will  interpose  and  relieve.  4  Burr.  2228.  H.  Bla.  232. 
2  Atky.  193.  But  where  the  precise  sum  of  the  penalty,  is  not  of  the 
essence  of  the  agreement,  the  real  damages  suffered,  must  necessarily 
be  the  true  rule.  Even  chancery  will  decree  a  specific  execution  of  ar- 
ticles, though  the  defendant  insists  to  forfeit  the  penalty  thereof.     2 
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Atky.  371.    And  now  at  law,  the  party  may  recover  more  than 
his  penalty.     2  Term  Rep.  888, 389. 

It  is  contended  in  this  case  the  parties  conld  never  have  intended 
to  make  the  penalty  the  measure  of  damages,  in  all  possible  events. 

For  the  defendant  it  was  said,  that  a  distinction  exists  in  the 
books  of  equity  between  the  parties  suing  for  relief.  Chancery 
will  carry  the  debt  beyond  the  penalty  in  some  cases  where  the 
debtor  applies  for  equity ;  but  in  no  case,  at  the  instance  of  the 
creditor,  where  he  has  chosen  his  own  security  in  the  event  of 
non-payment.  1  Yem.  350.  2  Cha.  Ca.  182.  16  Yin.  303,  pi. 
10,  in  marg.  A.  sells  to  B.  with  warranty,  and  enters  into  a 
recognizance  of  lOOOZ.  for  quiet  enjoyment ;  B.  was  disturbed  and 
sustained  a  greater  loss  than  1000/. ;  yet  chancery  would  not  give 
relief  beyond  the  penalty  of  the  recognizance.  16.  Yin.  801,  pi. 
3,  cites  Cha.  Eep.  95.  Chancery  will  not  relieve  against  penal- 
ties in  the  nature  of  adjusted  damages.  The  penalty  is  intended 
as  a  hedge  for  securing  the  covenant.  16  Yin.  302,  pi.  6,  cites 
Finch  Rep.  117. 

Where  there  is  an  express  undertaking  by  the  defendant  and  a 
penalty  superadded,  there  possibly  under  the  modem  resolutions, 
damages  may  go  beyond  the  penalty  ;  but  it  is  observable,  that  in 
the  written  contract  signed  by  the  defendant,  and  in  the  counter  con- 
tract signed  by  the  plaintiff  (which  is  couched  in  the  same  terms, 
mutatis  mutamdis)  that  there  is  no  express  promise  on  the  part  of  the 
defendant  to  pay  the  money,  nor  are  there  mutual  promises.  A 
matter  precedent  was  to  be  done  by  the  defendant,  before  the  plain- 
tiff was  to  transfer  the  stock;.  The  contract  does  not  stop  at  the  pur- 
chase and  price  stipulated,  but  goes  on  to  declare  the  sum,  which  shall 
be  paid  by  either  party  in  case  of  failure.  The  parties  seem  to  have 
contemplated  this  sum  as  the  measure  of  stated  damages,  and  that 
the  instrument  should  operate  as  a  kind  of  negotiable  note,  capable 
of  being  indorsed  over,  in  the  event  of  non-performance. 

The  plaintiff  in  reply.  The  cases  cited  by  the  defendant  have 
been  overruled  by  the  later  authorities.  The  introduction  of  a  pen- 
alty into  an  agi*eement  shall  not  shelter  a  defendant  from  perform- 
ing his  contract.  2  Atky.  371.  It  is  superadded  to  enforce  the  con- 
tract. 

If  the  plaintiff  was  not  entitled  to  recover,  unless  on.  the  ground 
of  an  express  promise  in  the  defendant  or  of  mutual  promises,  and 
none  such  exist  in  the  instrument,  the  question  submitted  ought  to 
have  been,  whether  he  could  recover  anything  under  the  contract,and 
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not  whether  he  ehould  be  limited  to  lOOOZ.  An  argument  which 
proves  to  much,  must  be  admitted  to  be  very  defective.  But  what 
are  the  facts  to  be  collected  from  the  written  papers  ?  The  plaintiff 
acknowledges  he  has  sold  stock  in  his  counter  contract ;.  the  defend- 
ant under  his  hand,  acknowledges  that  he  has  bought  stock ;  and 
both  papers  specify  the  price,  the  day  of  payment  and  transfer,  as 
concurrent  acts,  and  that  for  the  faithful  performance  of  the  agree- 
ment, each  binds  himself  to  the  other  in  lOOOZ.  It  is  evident  there- 
fore, that  here  are  mutual  express  promises  on  both  sides. 
Either  the  lOOOZ.  was  to  be  recovered  in  case  of  failure  in  all  events, 
or  it  must  be  deemed  a  mere  penalty  to  enforce  the  observance  of 
the  contract.  It  would  be  too  monstrous  to  suppose,  that  if  the 
plaintiff  had  suffered  the  loss  of  a  small  sum,  he  should  be  entitled 
to  the  whole  10002. ;  and  therefore  as  he  has  suffered  larger  dam- 
ages than  the  penalty,  he  is  entitled  to  more  than  its  amount. 

By  the  court.  This  action  has  been  properly  compared  to  a  suit 
brought  on  a  deed.  If  there  had  been  a  seal  affixed  to  the  instru- 
ment, the  real  damages  sustained  might  have  been  recovered  in  an 
action  of  covenant,  though  they  exceeded  the  penalty.   • 

Here  was  a  contract  for  the  payment  and  delivery  of  stock  on  a 
certain  day,  at  a  stipulated  price.  It  is  probable,  that  neither  of 
the  parties  had  an  idea,  that  the  difference  in  the  market  price  of 
stock,  would  have  been  so  great  at  the  time  of  transfer,  as  it  proved 
to  be  in  the  event  but  they  never  could  have  intended  that  the 
penalty  of  10002.  should  have  been  the  stated,  ascertained  damages, 
in  possible  cases  of  failure. 

The  remedies  on  both  sides  on  non-performance  must  be  supposed 
mutual  and  equal.  Suppose  then  stock  had  risen  three  pence  in 
the  pound  at  the  time  of  delivery,  and  Bickham  should  sustain  a 
loss  of  80/.  or  thereabouts  by  Graham's  non-performance,  would  he 
be  allowed  to  recovef  the  whole  1000/.  by  the  court  ?  Certainly  not. 
By  parity  of  reason  therefore,  if  stock  had  risen  so  extravagantly, 
that  10002.  would  not  have  been  a  compensation  for  his  damages, 
he  ought  not  to  be  restrained  by  the  penalty. 

So  in  the  case  of  the  now  plaintiff.  If  his  damages  had  been 
only  802.,  the  court  woxdd  never  have  given  him  judgment  for 
10002. ;  and  since  in  the  event  he  has  suffered  beyond  the  penalty, 
the  court  are  constrained  to  say,  that  judgment  must  be  entered 
for  the  plaintiff  for  17982. 128.  2d.  damages. 

Messrs.  Ingersoll  and  Tilghman,  jpro  quer. 

Messrs.  Lewis  and  Bs^wle,  pro  def. 
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Armand  Gaignett  against  Gilbaud,  Rouge  and  Co.  and  Andrew 

Pettit  et  al.  garnislieee. 

Fordgn  attachment  against  G.  R.  and  Oo. ;  a  private  debt  due  by  the  garniaheeB  to  R« 
maybe  attached  under  the  suit  against  the  company. 

Oabb  stated  for  the  opinion  of  the  court.  A  writ  of  foreign 
attachment  in  case  was  issued  by  the  plaintiff  against  the  principal 
defendants,  with  directions  indorsed  thereon, "  Attach  property  in 
the  hands  of  Andrew  Pettit  and  Andrew  Bayard."  A  writ  of 
inquiry  was  awarded,  and,  19052.  damages  found.  In  January 
term  1793,  judgment  was  entered  on  the  attachment,  and  a  scire 
facias  returnable  to  April  term  1795,  issued  against  the  garnishees. 
In  September  term  1795,  the  garnishees  plead  no  effects,  and  issue 
is  joined  thereon.  i 

The  garnishees  had  dealings  with  Monsieur  Bouge,  one  of  the 
defendants  in  the  attachment ;  but  they  nerer^ad  any  dealings  or 
correspondence  with  the  house  of  Gilbaud,  flouge  and  Co.  at  the 
time  when  that  house  became  indebted  to  the  plaintiff,  in  the  sum 
for  which  judgment  is  rendered.  The  garnishees  in  consequence 
of  their  said  dealings  with  Mons.  Kouge,  became  indebted  to  him 
in  his  individual  capacity,  in  a  balance  of  1741Z.  hs.  9d.  which  sum 
yet  remains  in  their  hands. 

The  question  submitted  to  the  court  is,  whether  the  plaintiff  is 
entitled  to  recover  against  the  garnishees,  under  the  above  circum- 
stances? 

On  the  part  of  the  defendants  it  was  said,  that  the  objects  of  the 
attachment  laws  were  equally  the  security  of  the  garnishees,  as  the 
preservation  of  the  interests  of  the  creditiprs.  Pettit  and  Bayard 
oould  not  justify  the  payment  of  the  balance  in  their  hands  under 
this  attachment.  They  have  no  goods  of  Gilbaud,  Bouge  and  Go. 
in  their  .possession,  but  effects  merely  of  Bouge,  in  his  individual 
capacity,  and  of  this  they  could  take  advantage  under  their  plea. 
A  debt  cannot  be  attached,  where  the  defendant  as  named  in  the 
attachment,  could  not  support  a  suit  against  the  garnishees  for 
such  deb£  in  their  hands.  The  garnishees  should  not  be  surprised ; 
the  notice  given  to  them  should  be  in  law  as  well  as  in  fact. 

The  plaintiff  insisted,  that  here  was  no  surprise  on  the  gar- 
nishees. They  were  made  fully  acquainted  with  the  claim  of 
the  plaintiff,  and  against  whom  that  claim  subsists,  and  they 
will  be  fully  secured  under  the  judgment  of  the  court  against 
Mons.  Bouge.  It  is  of  importance  to  trade,  that  the  remedies 
of  creditors  against  foreign  debtors  should  be  enlarged.    Part- 
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nersliip  property  is  not  always  to  be  found ;  and  the  defendant's 
construction  would  greatly  abridge  the  resources  of  creditors  by 
attachment.  A  contract,  when  made  with  partners,  though  origi- 
nally joint,  may  be  separate  as  to  its  effects.  Though  all  are  sued 
jointly,  and  a  joint  execution  taken  out,  yet  it  may  be  executed 
against  one  only.  Each  is  answerable  for  the  whole,  and  not 
merely  for  his  proportionable  part.  Equity  will  make  the  rest 
contribute.  2  Bla.  Rep.  949.  So  it  is  where  only  one  of  the  part- 
ners is  arrested. 

Foreign  attachments  must  be  considered  in  the  same  light  as 
writs  of  capias.  They  merely  serve  to  compel  an  appearance, 
Carth.  26.  Neither  party  shall  be  placed  in  a  better  or  worse  situ- 
ation by  bringing  them,  as' in  the  case  of  a  demand  sued  for,  which  is 
barred  by  the  statute  of  limitations.  So  if  the  debt  attached  con- 
sists of  bonds  du^at  a  future  day,  the  same  shall  not  be  recovered 
from  the  garnishees,  until  they  become  due,  according  to  the  terms 
of  the  contract.  But  the  principle  laid  down  by  the  defendants, 
that  no  other  debt  can  be  attached,  than  such  as  the  original  defen- 
dants could  have  sued  for,  is  denied ;  no  such  case  is  to  be  found  in 
the  books.  Here  the  specific  property  of  Rouge  has  been  actually 
attached,  which  puts  the  matter  out  of  all  question. 

By  the  court.     Let  judgment  be  entered  j>ro  quer. 

Messrs.  Lewis,  M.  Levy  and  Moylan,  j?r(?  quer. 
Mr.  Du  VonQe^w^  pro  def. 
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MAECH  TEEM,  1796. 

PRESENT,    MCKEAN,    CHIEF   JUSTICE,    8HIPPEN,    TEATES    AND    SMITH, 

JUS'nCES, 


David  Lenox,  who  survived  Joseph  Jacob  Wallis,  administrators 
de  bonis  non  of  John  Lukens,  administrator  of  Jesse  Lukens, 
against  Eleanob  Dehaas  and  John  Philip  Dehaas,  executors 
of  John  Philip  Dehaas. 

An  executor  defendant  is  a  competent  witness  to  prore  the  state  of  papers  offered  in 
OTidence,  when  he  found  them,  and  where  they  were  found,  from  the  necessity  of  the 
case.  But  papers  purporting  to  be  cancelled  bonds,  cannot  be  received  in  evidence 
without  proof  that  they  once  existed  as  bonds. 

Covenant  on  articles  of  agreement  made  between  the  intes- 
tate and  testator,  dated  July  25, 1775,  whereby  the  former  conveyed 
to  the  latter,  four  tracts  of  land  on  both  sides  of  Bald  Eagle  creek, 
containing  1000  acres,  in  consideration  of  150Z.  paid  in  hand,  and 
175Z.  to  be  paid  on  the  25th  July  1776,  and  175Z.  to  be  paid  on  the 
25th  July  1777.  It  was  farther  stipulated,  that  the  expenses  of 
patenting  the  lands  should  be  deducted  out  of  the  purchase  money. 
The  breach  assigned,  was  the  non-payment  of  the  two  latter  sums. 

The  defendants,  under  the  plea  of  payment  with  leave  to  give 
the  special  matters  in  evidence,  offered  two  writings  to  the  jury  pur- 
porting to  be  cancelled  bonds  from  the  testator  to  the  intestate, 
the  one  payable  on  the  25th  July  1776,  and  the  other  on  the  25th 
July  1777,  each  for  175Z.  and  to  show  that  the  same  were  found  by 
one  of  the  defendants  among  the  testator's  papers,  inclosed  in  the 
articles  in  their  present  state. 

The  writings  were  connected  together,  on  the  same  sheet  of  paper, 
and  though  the  seals  remained,  no  part  of  the  signatures  of  the 
obligor,  or  of  the  witnesses  could  be  traced  thereon. 

This  testimony  was  excepted  to  by  the  plaintiflPs  counsel. 

Andper  curia/mj  the  executor  is  a  competent  witness  to  prove 
the  state  of  the  papers  when  he  found  them,  and  where  they  were 
discovered,  from  the  necessity  of  the  case.  He  is  merely  called  to 
a  collateral  point  before  the  court,  to  introduce  the  papei^s  to  the 
jary.  But  to  show  the  writings  in  evidence,  it  must  previously  be 
ascertained  that  they  once  existed  as  obligations.  On  the  face  of 
the  writings,  it  would  rather  appear,  that  they  had  never  been  exe- 
cuted, as  no  vestiges  of  subscription  either  by  Dehaas  or  the  witnesses 
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are  to  be  found;  and  it  having  been  agreed,  that  Lukens  should 
be  at  the  expense  of  patenting  the  lands,  it  is  not  probable,  that 
Dehaas  would  have  paid  the  full  consideration  money,  unless  he  had 
obtained  some  engagement  that  those  expenses  should  be  paid  by 
Lukens.  Where  bonds  have  been  given  at  the  time  of  the  execu- 
tion of  articles,  the  execution  of  the  bonds  is  usually  recited,  or  an 
acknowledgment  of  the  receipt  of  the  consideration  money  is  inser- 
ted therein.  There  being  no  proof  here,  that  the  papers  ever  exis- 
ted as  bonds,  they  cannot  be  received  in  evidence. 

Yerdict  pro  qtcer.  for  752Z.  4^.  2d.  damages. 

Mr-  l,e\y\s,  j[>ro  qtcer. 

MessvB.  IngersoU  and  S.  Levy ^  pro  def. 


•»  9  ^* 


James  Eight  lessee  of  John  Nicholson  agwinst  Thomas  Mifflin, 

[S.  0.  2  Dall.  146.] 

In  mercantile  cases,  a  factory  maj  generally  prove  his  own  authority :  aliter  in  sales  of 
lands  by  an  agent,  which  must  be  by  a  written  authority ;  but  it  is  not  necessary 
that  the  same  be  signed  by  the  party. 

Ejectmemt  for  one  messuage  and  200  acres  of  land  in  Block- 
ley  township,  in  the  county  of  Philadelphia. 

The  plaintiff' founded  his  pretensions  on  a  sale  made  by  Edward 
Bonsai,  as  agent  of  the  defendant,  of  the  lands  in  question,  and 
offered  the  said  Bonsai  to  prove  his  authority. 

The  defendant's  counsel  excepted  thereto. 
.  By  the  court.  The  power  of  an  agent  authorized  to  sell  lands  must 
be  in  writing,  and  proved  bj  indifferent  witnesses,  under  the  act 
"  for  the  preventibn  of  frauds  and  perjuries,"  passed  21st  March)1772. 
(Prov.  Laws,  462.)  So  it  was  resolved  in  the  cases  of  the  lessee  of 
Jonathan  Meredith  v.  Daniel  Mauss,  in  January  term  1793,  and 
the  lessee  of  John  Girard  v.  George  Krebbs,  et  al.  at  the  last  sit- 
ting in  the  city,  the  preceding  week.  It  is  true,  this  act  of  assem- 
bly should  be  construed  liberally,  and  the  law  not  requiring  the 
written  authority  of  the  agent  to  be  signed  by  the  party,  it  is 
sufficient  if  the  authority  is  reduced  to  writing  by  his  orders,  but 
of  this  due  proof  must  be  had.  The  couii;  are  bound  to  guard 
against  fraud  as  well  as  perjury.  In  mercantile  cases,  a  factory  may 
in  some  instances  prove  his  own  authority.  But  it  is  otherwise  in 
the  sale  of  lands  by  an  agent,  by  positive  law. 

Plaintiff  nonsuit, 
Messrs.  Lewis  and  Gibson,  j^w  quer. 

Messrs.  IngersoU  and  Condy,  pro  def. 
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President,  Directors  and  Company  of  the  Bank  of  North  America 

against  Peteb  Wikoff. 

[S.  C.  4  DalL  151.] 

^e  ancient  rule,  that  an  objection  to  a  witness  is  waived  by  permitting  him  to  be  sworn, 
does  not  now  hold ;  the  objection  is  taken  in  sufficient  time,  if  made  during  the  trial,in 
case  he  turns  out  to  be  interested. 

CASE  against  the  defendant,  as  indorser  of  three  promissory 
notes,  di-awn  by  Joseph  Harrison  in  1787. 

Jacob  Lawersweyler  was  sworn  as  a  witness  on  the  part  of  the 
plaintiffs,  to  show  that  notice  was  given  to  the  defendant  of  the 
notes  not  being  paid,  shortly  after  the  expiration  of  the  respective 
days  of  grace. 

It  appeared  on  the  cross  examination  of  the  witness,  that  one 
Jacob  Winey  was  entitled  in  his  life  time,  to  twenty  shares  of  stock 
in  the  l!Torth  American  Bank,  and  on  inspection  of  Winey 's  -will, 
the  witness  was  entitled  to  fth  parts  of  the  residue  of  his  whole 
estate. 

The  defendant's  counsel  therefore  prayed  the  direction  of  the 
court,  that  his  testimony  should  be  considered  as  of  no  avail,  being 
immediately  interested  in  the  event  of  the  present  suit. 

On  the  part  of  the  plaintiffs  it  was  said,  that  the  objection  came 
too  late,  and  Abraliams  v.  Bunn,  4  Burr.  2252,  was  cited.  The 
exception  however,  was  faintly  resisted. 

And  by  the  court.  It  was  formerly  held  that  an  objection  to  a 
witness  was  waived,  by  permitting  him  to  be  sworn.  (1  Ld.  Kaym. 
730.)  But  the  modem  practice  of  Westminster  hall  to  swear  the 
witness  in  chief  in  the  first  instance,  and  then  to  take  the  objection 
during  the  trial,  if  eventually  he  should  appear  to  be  interested,  is 
founded  in  sound  sense  and  reason.  This  mode  has  obtained 
"princpally  for  the  convenience  of  the  court,  and  it  is  for  the  fur- 
therance of  justice.  "  (1  Term  Rep.  719. )  The  same  practice  has 
been  adopted  by  our  courts,  and  we  think  the  exception  has  been 
taken  in  due  time.  Though  a  witness  has  been  examined  an  hour 
together  at  law,  if  in  any  part  of  his  evidence  it  appeal's  that  he 
was  a  party  interested,  the  court  will  direct  the  jury  that  he  is  no 
witness,  nor  any  regard  to  be  had  to  his  testimony.  2  Yeni.  464. 
1  Equ.  Ca.  Ab.  224.    12  Yin.  12. 

The  plaintife  hereupon  suffered  a  nonsuit. 
Messrs.  Lewis  and  Tilghman,  pro  quer. 
Messrs.  IngersoU  and  Eawle,  j?ro  def. 
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Lessee  of  Casper  Stowes  against  Johk  Lightneb. 

On  a  motion  for  a  new  trial,  the  party  must  be  confined  to 'the  grounds  stated  in  his 
written  notice. 

Ejectment  for  lands  in  Dauphin  county,  tried  before  Teates  and 
Smith,  Justices,  at  Harrisburgh,  October  assizes  in  1795,  and  a  ver- 
.dict  found  for  the  plaintiff. 

The  defendant  obtained  a  rule  to  show  cause  why  a  new  trial 
should  not  be  had,  and  had  given  written  notice  of  the  grounds  on 
which  his  motion  was  founded.  His  counsel  now  wished  to  take  up 
a  new  point  not  inserted  therein* 

Per  curia/m.  The  party  must  be  confined  to  his  own  statement 
of  the  points  whereof  he  means  to  avail  himself.  The  reason  of 
filing  exceptions  to  a  report  of  referees  applies  strongly  hereto.  It 
prevents  surprise,  and  the  advei'sary  comes  prepared  to  repel  those 
objections  alone,  unless  others  arise  on  the  face  of  the  award  itself. 
Here  the  verdict  is  not  peremptory. 

w 

Rule  discharged  and  judgment  fro  quer. 
Mr.  Ingersoll,'^^  qv^r.    Mr.  Tilghman,^ra  def. 


» »'  •  ♦  > 


William  M'Pherson,  administrator  of  Robert  MTheeson,  assignee 
of  William  Cathcabt    Offainst  John  Hamilton. 

On  the  plea  of  payment  to  a  bond  with  leave,  &c.,  evidence  shall  not  be  rec^ved  to  over 
haul  a  report  of  referees,  confirmed  by  a  court  of  competent  jurisdiction. 

Debt  on  bond,  tried  before  Shippen  and  Smith,  Justices,  at 
York,  May  assizes  1794,  and  verdict  for  the  plaintiff. 

On  a  motion  for  a  new  trial,  Smith  J,  reported  a  state  of  the 
evidence  offered,  as  follows.  The  defendant's  counsel,  under  the 
plea  of  payment,  with  leave  to  give  the  special  matters  in  evidence, 
offered  to  show  that  the  plaintiff's  intestate  and  the  defendant  had 
settled  their  administration  account,  as  administrators,  on  the  estate 
of  Hans  Hamilton  deceased,  in  York  county,  und  that  it  appeared 
thereby  that  the  plaintiff's  intestate  was  not  entitled  to  interest  on 
three  bonds,  of  which  the  present  was  one,  executed  by  the  defend- 
ant  to  Cathcart,  each  conditioned  for  the  payment  of  200^.  and 
that  as  much  money  was  paid  to  him  on  account  of  these  bonds,  as  he 
was  entitled  to  receive  from  the  defendant ;  that  the  defendant  was 
not  allowed  any  interest  on  his  disbursements  respecting  the  said  es- 
tate in  his  account  aforesaid ;  he  also  offered  to  give  in  evidence  the  va- 
rious declarations  of  the  plaintiff's  intestate,  respecting  the  said  three 
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Tx>ud8,  in  the  presence  of  the  referees  appointed  by  the  Orphans' 
Conrt  of  York  county  to  settle  the  said  administration  account  > 
and  further,  that  a  payment  of  300/.  made  by  the  defendant  on  the 
12th  May  1778,  onght  not  to  have  been  reduced  by  the  referees  by 
the  scale  of  deprecation,  but  that  he  should  have  been  credited 
with  the  full  amount  thereof  in  specie. 

To  this  evidence  the  plaintifPs  counsel  excepted,  and  contended, 
that  it  appeared  on  inspection  of  the  said  administration  account, 
the  plaintiff's  intestate  had  charged  himself  with  the  full  amount 
of  the  bond  in  question,  and  that  by  mutual  consent,  all  matters  in 
controversy  had  been  submitted  to  the  decision  of  intelligent  refer- 
ees, selected  by  the  Orphan's  Court,  who  l>ad  fully  investigated  the 
same,  and  reported  that  the  sum  of  11.  14:8.  2d.  was  due  by  the 
plaintiff's  intestate  to  the  estate  of  Hans  Hamilton  deceased, 
which  report  had  been  confirmed  by  the  Orphan's  Court,  on  3d  May 
1786,  and  no  appeal  entered  thereupon ;  consequently,  that  the  de- 
fendant was  thereby  concluded. 

On  the  trial,  the  justices  were  of  opinion,  that  as  the  defence 
was  intended  to  unmvel  the  decree  of  the  Orpans'  Court,  founded 
on  the  report  of  referees  chosen  mutually,  the  evidence  could  not 
be  received. 

After  some  few  observations  made  by  Messrs.  Tilghman  and  0. " 
Smith  for  the  plaintiff,  and  Mr.  Ingersoll  for  the  defendant,  the 
court  said,  that  the  testimony  offered  by  the  defendant  had  been 
properly  rejected.  The  award  of  referees  confirmed  by  a  court  of 
competent  jurisdiction,  cannot  be  inquired  into  in  this  collateral 
way.  It  was  conclusive  as  to  the  points  then  in  question,  and 
could  not  be  overhauled  in  the  present  suit.  If  the  defendant  con- 
ceived himself  injured,  he  should  have  applied  to  the  Orphan's 
Court  to  set  aside  the  report;  if  justice  was  refused  him  by  that 
tribunal,  which  will  not  be  presumed,  he  had  his  remedy  by  appeal, 
provided  the  facts  were  sufficiently  strong  to  warrant  this  court's  in- 
terposition. 

Eule  discharged,  and  judgment  for  the  plaiutifl. 
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Leasee  of  Chbistiak  Febigeb,  sole  trustee  of  the  loan  office  of 
FeuDSjlvania  dgamat  Thomas  Cbaighead. 

[  &  C.  4  DalL  151.] 

Quaere,  whether  in  the  case  of  a  mortagage  to  an  individual  for  tl)e  security  of  the  pay- 
ment of  a  sum  of  money,  the  lien  of  the  mortgage  continues,  notwithstanding  asaJe 
by  a  sheriiT  under  a  subsequent  judgment,  until  he  has  received  the  fuU  demand. 

Resolved  to  be  clearly  so,  in  case  of  a  mortgage  to  the  trustees  of  the  general  office, 
though  the  oath  or  affirmation  of  the  commissioners  of  the  proper  county  was  not 
filed  with  the  clerk  of  the  sessions. 

Ejectment  for  lands  in  Cumberland  county,  tried  before  Bhippen 
and  Bradford,  Justice  at  Carlisle,  May  assizes,  1793.  A  verdict  was 
then  had  for  the  plaintiffs,  subject  to  the  following  case  stated. 

John  Glen  being  seized  of  the  premises  in  question,  mortgaged  the 
same  to  the  trustees  of  the  general  loan  office,  prout  mortgage. 
Afterwards  in  October  term  1781,  a  judgment  was  had  by  John 
Scott  against  the  said  Glen,  in  the  Court  of  Common  Fleas  of  Cum- 
berland connty.  In  November  1782,  these  lands  having  been  pre- 
viously levied  on,  under  a  fieri  faciaa  issued  on  the  above  judg- 
ment, were  duly  advertised  and  sold  by  the  then  sheri  J  to  James 
Davis,  and  a  conveyance  executed  to  him  on  the  25th  March  1873. 
The  same  lands  were  afterwards  levied  on  as  the  property  of  Davis, 
under  a  subsequent  judgment,  advertised  and  sold^by  the  then  shei'iff 
to  the  now  defendant,  and  a  conveyance  was  executed  to  him  qtl  the 
24:th  November  1784.  No  payments  had  then  or  since  been  made 
on  the  mortgage,  nor  any  proceedings  had  thereon ;  and  no  certifi- 
cate on  oath  or  affirmation  being  made  by  commissioners  of  the 
county,  as  directed  by  the  9th  section  of  the  act' of  assembly  of  26th 
February  1773,  was  filed  with  the  the  clerk  of  the  Court  of  Quar- 
ter Sessions  of  Cumberland  county. 

The  point  reserved  for  the  opinion  of  the  court  on  the  foregoing 
facts  was,  whether  when  land  is  sold  under  a  judgment  by  the  sher- 
iff, and  no  notice  given  to  the  purchaser  of  a  prior  mortgage  to  the 

loan  office,  the  purchaser  shall  hold  the  land  discharged  from  the 
mortgage  ? 

If  the  court  should  be  of  opinion  that  the  mortgage  still  contin- 
ued a  charge  on  the  land,  then  judgment  to  be  entered  for  the 
plaintiff;  but  if  otherwise,  then  for  the  defendant. 

Mr  IngersoU,  attorney  general,  made  two  points.  1.  That  in  the 
case  of  a  common  mortgage  in  this  state,  for  securing  the  payment 
of  money  to  an  indivdual,  the  lien  of  the  mortgagee  continued,  not- 
withstanding a  sale  by  a  sheriff  under  a  subsequent  judgment,  un- 
til he  received  his  full  demand.  2.  That  it  was  clearly  so,  in  the 
case  of  a  mortgage  under  the  loan  office  act  of  26th  February  1773. 

1.  The  operation  of  an  act  of  bankruptcy  is  equal  to  any  execu- 
tion. But  a  commission  of  bankrupt  reaches  only  the  equity  of 
redemption.    2  BZ.  Com.  487. 
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In  many  iiiBtances,  a  mortgage  is  considered  as  preferable  to  a 
judgment ;  as  if  one  article  to  buy  an  estate,  and  pays  an  adequate 
purchase  money,  and  afterwards  the  person  who  agreed  to  sell, 
acknowledges  a  judgment  or  statute  to  a  third  person,  who  has  no 
notice,  this  judgment  or  statute  shall  not  in  equity  effect  the  estate ; 
but  it  is  otherwise  in  the  case  of  a  mortgage  of  the  premises  for  a 
valuable  consideration  without  notice.  A  judgment  is  only  a 
general  security,  but  a  mortgage  is  a  specific  lien  on  the  lands.  1 
P.  Wms.  279. 

So  if  a  third  mortgagee  buys  in  the  first  mortgage  pending  a  bill 
brought  by  the  second  mortgagee  to  redeem  the  first,  yet  the  third 
mortgagee  having  obtained  the  first  mortgage,  shall  thereby  squeeze 
out  the  second  mortgage ;  aUter  of  a  judgment  creditor  buying  in 
the  first  mortgage ;  for  he  shall  not  tack  the  mortgage  to  his  judg- 
ment, and  thereby  gain  a  preference.  2  P.  Wms.  491.  Where 
there  is  a  trust  or  devise  for  payment  of  debts  specified  in  a  schedule, 
a  purchaser  is  bound  to  see  to  the  application  of  the  purchase  money. 
1  Vez.  173.  By  application  to  the  proper  oflices,  the  different 
mortgages  and  judgments  on  every  man's  estate,  may  be  accurately 
ascertained.  These  being  on  record,  are  considered  as  implied 
notice  to  all  the  world.  It  is  the  folly  of  a  purchaser,  to  omit  mak- 
ing due  inquiry,  when  the  means  of  paying  his  money  with  safety, 
lie  within  his  own  power ;  he  alone  shall  suffer  for  his  own  laches. 

Under  the  act  of  1706,  (Prov.  Laws,  50,  §  4,)  the  sheriff  can  con- 
vey no  other  or  greater  right  in  lands  to  his  vendee,  than  the  debtor 
himself  had  at  or  before  the  taking  thereof  in  execution.  Now  a 
mortgagor  parts  with  his  legal  title,  and  cannot  afterwards  sell  the 
land  thus  mortgaged,  and  defeat  his  creditor,  who  relied  on  this 
real  property  as  his  security.  The  vendee  of  the  sheriff  has  the 
same  interest  precisely  which  the  debtor  had,  and  no  act  or  matter 
done  or  suffered  by  the  latter,  can'place  the  former  in  a  better  state, 
than  he  himself  was.  But  how  can  a  subsequent  judgment  affect 
lands  already  mortgaged  ?  The  legal  estate  is  divested  from  the 
mortgagor,  and  there  is  no  interest  remaining  in  him,  whereon  the 
judgment  can  attach. 

2.  Whatever  however  may  be  the  law  in  the  case  of  a  common 
mortgage  to  an  individual,  no  doubt  can  arise  on  a  mortgage  to 
the  trustees  of  the  loan  office,  under  the  act  of  assembly  of  Feb- 
ruary 26th  1773.  (Prov.  Laws,  478,  §16.)  The  deeds  execu- 
ted and  acknowledged  as  that  act  directs,  "shall  transfer  the 
possession  and  vest  the  inheritance  of  and  in  the  mortgaged 
premises,  to  and  in  the  said  trustees  and  their  successors,  as 
fully  and  effectually  as  deeds  of  feoffment,  with  livery  and  sei- 
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zin,  or  deeds  enrolled  in  any  of  the  King's  Courts  of  Westminis- 
ter may  or  can  do."  The  plaintiff  here  then  claims  the  possession 
of  the  premises,  by  the  express  terms  of  a  positive  law,  under  an 
anterior  conveyance,  which  vested  the  complete  possession  and  in- 
heritance in  his  predecessors,  and  against  which  no  subsequent  deed 
can  possibly  prevail. 

Mr.  Lewis  for  the  defendant,  strenuously  contended  the  firet  point. 

Whatever  superior  right  a  mortgage  may  have  in  England,  over 
ft  judgment,  no  such  preference  is  known  by  the  laws  of  this  state. 
In  both  countries,  a  mortgage  is  looked  on  as  a  personal  contract, 
Prec.  Cha.  99,  2  Burr.  978 ;  and  the  mortgagee  has  no  interest 
beyond  his  money.  The  remedy  in  England  is  very  different  frona 
that  pointed  out  by  our  municipal  laws ;  and  the  resolutions  in  the 
books  are  wholly  founded  on  the  particular  constitutions  of  the 
courts  of  law  and  equity  in  that  kingdon^i.*  In  England,  a  mort- 
gagee obtains  redress,  by  a  bill  in  chancery  to  foreclose  the  equity 
of  redemption ;  in  this  state,  the  act  of  4  Ann.  o.  38,  (Pro v.  Laws, 
51,)  points  out  an  easy  remedy,  by  scire  facias.  And  when  any 
mortgage  has  been  paid  off,  the  mortgagee  shall  enter  satisfaction 
upon  the  margin  of  the  record,  in  the  recorder's  office,  under  the 
penalty  of  forfeiting  a  sum  not  exceeding  the  mortgage  money. 
Act  of  1  Geo.  1,  o.  9,  §§  9,  10,  Pro  v.  Laws,  79.  A  first  mortgage 
therefore  being  discharged,  satisfaction  must  necessarily  be  entered 
tliereon,  and  a  second  mortgagee  shall  not  be  squeezed  out  by  a 
thii'd  mortgagee  buying  in  the  firet  mortgage,  according  to  the 
artificial  distinctions  in  the  English  books.  With  us,  lands  are 
made  quasi  chattels  for  payment  of  debts,  and  it  is  no  more  in  the 
option  of  the  first  incumbrancers,  by  mortgages  or  judgments,  to 
prevent  the  sale  of  the  premises  under  subsequent  judgments  by  the 
sheriff,  than  of  prior  execution  creditors  preventing  the  sale  of  goods 
by  subsequent  executions.  It  is  agreed,  that  in  both  cases  the  prior 
liens  shall  be  first  discharged  out  of  the  purchase  moneys ;  but  it 
is  contended,  that  the  vendees  shall  hold  discharge  of  all  mort- 
gages, judgments  and  executions,  if  either  real  or  personal  es- 
tate is  sold,  unsubjected   to   such  charges  by  the  sheriff*.     Pro- 

*  Lord  Hardwick,  speaking  of  the  creditor's  Tabula  in  Naufragio^  as  it  is  termed  by 
Lord  Hale,  observes :  Where  there  is  a  legal  title  and  equity  of  one  side,  chancery  never 
thought  fit,  that  by  reason  of  a  prior  equity  against  a  man  who  had  a  legal  title,  that 
man  should  be  hurt ;  and  this  by  reason  of  that  force,  the  chancery  necessarily  and 
rightly  aUows  to  the  common  law  and  to  legal  titles.  But  if  this  had  happened  in  any 
other  country,  it  could  never  have  made  a  question ;  for  if  the  law  and  equity  are  adminis- 
tered by  the  same  jurisdiction,  the  rule,  qui  prior  ett  tempore,  potior  estjure,  must  hold. 
Wortley  v.  Birkhead.  2  Vez,  674.     2  Fonbla,  809. 
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perty  of  both  descriptions,  is  much  more  productive  when  disposed 
of  at  public  sale,  free  of  all  charges,  and  hence  it  has  become  usual 
to  sell  in  that  mode.  If  the  sheriff  fails  in  applying  the  money 
properly,  the  remedy  of  the  creditor  is  transferred  to  him ;  and  a 
purchaser  would  be  deemed  impertinent  indeed,  who  would  offer 
to  interfere  in  the  application  of  the  money,  when  paid  into  the 
sheriffs  hands.  By  the  uniform  practice  of  Pennsylvania,  differ- 
ence is  effected  by  sales  being  had  under  early  or  late  mortgages  or 
judgments.  A  venditioni  exponas^  under  a  late  judgment,  has 
always  been  considered  a  sufficient  authority  to  the  sherifi  to  sell 
lands  discharged  from  former  incumbrances,  even  though  inteime- 
diate  judgments  could  not  be  paid  off  on  the  actual  sale. 

So  little  of  the  nature  of  real  property  have  mortgages  in  this 
state  been  thought  to  partake,  that  even  before  the  act  of  Jissembly 
of  11th  February  1789,  (2  Dall.  St.  Laws,)  646,  enabling  aliens 
to  purchase  lands,  an  alien  might  legally  take  a  mortgage  tor  secur- 
ing tlie  payment  of  a  sum  of  money,  according  to  the  most  respec- 
table opinions. 

It  is  true,  it  has  been  said,  (1  Yem.  (55, 102.)  that  a  judgment 
cannot  affect  lands  in  mortgage,  all  the  estate  at  law  being  in  the 
mortgagee  ;  but  if  this  was  strictly  true,  no  second  mortgage  to 
another  person  could  be  good  in  law ;  because  there  also,  the  legal 
estate  would  be  in  the  first  mortgagee.  But  it  will  not  be  seriously 
urged  in  Pennsylvania,  if  lands  worth  5000Z.  are  mortgaged  for 
lOOOZ,  that  subsequent  judgment  creditors,  on  a  deficiency  of  per- 
sonal estate,  cannot  seize  and  sell  the  mortgaged  premises  I  It  would 
be  strange  doctrine  to  assert,  that  a  mortgagor  could  sell  his  lands, 
and  the  vendee  hold  them  discharged  from  judgments  subsequent 
to  the  mortgage,  but  prior  to  his  sale !  The  usage,  to  go  no  further, 
under  the  former  government,  as  well  as  since  the  revolution,  has 
been  widely  different. 

The  second  point  was  candidly  agreed  to  be  much  stronger  in 
the  plaintiff's  favor,  under  the  terms  of  the  loan  office  act.  But  it 
was  urged,  that  the  9th  section  of  the  act.  (Prov.  Laws,  476)  x^ 
quired  that  the  trustees  should  not  loan  money  on  any  land  security, 
lying  in  any  other  county  than  where  they  reside,  before  the  com- 
missioners of  the  proper  county,  should  have  taken  a  particular  oath 
or  affirmation,  which  shall  be  deposited  with  the  clerk  of  the  ses- 
sions of  such  county,  and  certified  the  value  of  the  lands  offered 
in  pledge.  This  qualification  in  the  present  instance  not  being  filed 
in  the  proper  office,  may  possibly  make  a  difference  in  the  case  of  a 
honafide  purchaser,  without  notice,  either  express  or  implied.    For 
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on  such  oath  or  affirmation  being  discovered  on  record,  an  alarm 

wonld  be  excited  in  the  minds  of  persons  intending  to  buy  lands  in 
the  county,  that  such  lands  might  be  encumbered  with  loan  office 
mortgages,  and  they  would  naturally  be  led  to  make  further  re- 
searches. 

Tlie  court  declared  that  they  gave  no  opinion  whatever  on  the 
first  point,  but  on  the  second  point  thought  fhe  law  to  be  beyond 
question  with  the  plaintifT.  The  not  filing  the  oath  or  affirmation 
of  the  commissionei-s  of  the  county,  miglit  possibly  subject  the  trus- 
tees of  the  loan  office  to  make  up  the  deficiency,  in  case  the  mort- 
gaged premises  should  not  eventually  prove  to  be  of  sufficient 
value  to  pay  the  mortgage  money  ;  but  the  want  of  this  ceremony 
could  not  possibly  invalidate  the  mortgage. 

Judgment  for  the  plaintiff. 


William  Mol^x5^oMERY  Stakbett  against  Ephraim  Douglass,  esq. 

On  a  feigned  issue  from  the  register's  court  to  try  the  validity  of  a  will,  court  may 
gran^a  new  trial,  where  the  circumstances  of  the  case  will  warrant  it;  but  they  wlU 
not  set  aside  the  verdict  where  it  is  not  manifestly  against  evidence  or  the  cliarge  of 
the  court. 

This  was  a  feigned  issue  to  try  the  validity  of  the  last  will  of 
Joseph  Douglass  deceabed,  exhibited  in  the  register's  oflBce  of 
Westmoreland  county,  on  a  wager  of  51,  on  tlie  part  of  the  plain- 
tiff, against  10/.  on  the  part  of  the  defendant,  as  to  the  proof  of  the 
will. 

The  cause  was  tried  before  Yeates,  Justice,  at  Greensburgh,  on 
the  28th  May  1793,  when  a  verdict  passed  for  the  plaintiff  for  lOZ., 
the  nominal  damages. 

A  rule  was  obtained  to  show  cause  why  the  verdict  should  not  be 
set  aside,  as  contrary  to  evidence,  and  a  new  trial  granted. 

Yeates,  J.  reported  a  statement  of  tlie  evidence  had  before  him 
as  follows :  The  testimony  before  the  trial  was  reduced  to  writing, 
by  the  depositions  of  the  several  witnesses  being  taken  before  the 
register  and  assistant  justices,  which  were  agreed  to  be  read  in 
evidence  to  the  jury.  But  it  was  moreover  admitted,  that  the  said 
Joseph  Douglass  died  unmarried,  leaving  his  next  of  kin  one 
brother,  the  defendant,  and  three  nephews  by  a  sister  then  dead, 
who  was  formerly  married  to  one  Collins;  that  he  entered  into 
articles  of  co-partnership  with  the  plaintiff,  respecting  the  keeping 
of  a  shop  or  store,  in  June  1791,  and  that  they  first  opened  their 
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Btore  at  Uniontown  in  August  1791,  where  thej  continued  it 
until  the  month  of  December  following,  when  they  removed  the 
goods  to  Greenaburgh.  The  goods  were  agreed  to  have  been  laid 
in,  chiefly  at  the  expense  of  the  deceased. 

The  will  was  in  the  hand  writing  of  the  plaintiff,  bearing  date 
on  the  16th  January  1792,  and  was  published  at  two  diflerent 
periods,  on  the  16th  and  20th  January  1792,  in  the  presence  of  five 
witnesses.  He  thereby  devised  to  the  defendant  all  his  wearing 
apparel,  and  a  sorrel  horse ;  3001.  to  his  nephew  Joseph  Collins  to 
be  paid  in  three  years  after  his  decease ;  and  the  residue  of  his  per- 
sonal estate  and  all  his  real  estate  to  the  plaintiff. 

The  depositions  of  forty  three  different  witnesses  were  taken  for 
'  and  against  the  will.    To  these  depositions  the  court  were  referred 
for  particulars. 

The  defendant's  counsel  urged  two  objections  against  the  will ; 
the  insanity  of  the  testator,  and  the  undue  influence  of  the  plaintiff. 

On  the  first  ground,  they  relied  on  the  testimony  of  eighteen  wit- 
nessess,  who  proved  strange  extravagances,  if  not  strong  marks  of 
derangement  of  mind  and  folly,  exhibited  by  the  deceased,  some 
time  before  and  after  the  making  of  the  will  in  question ;  such  as 
repeatedly  sitting  up  all  night,  working  and  filing  articles  ridicu- 
lously, talking  to  himself  as  if  in  conversation  with  others,  burning 
and  throwing  into  the  fire  candles,  candlesticks,  plates,  chairs,  cups, 
saucers,  bowls,  tumblers,  shirts,  sheets  and  leggings,  sitting  down 
on  the  wet  kitchen  floor,  concealing  sundry  articles  in  his  chest, 
taking  things  out  of  the  bar-room  and  hiding  them,  carrying  pis- 
tols in  his  bosom,  snapping  a  gum  at  a  neighbor,  shooting  guns  at 
night  out  of  his  chamber  window,  &c. 

Arguments  were  insisted  on,  ex  mscerihus  testamentiy  to  show 
the  undue  influence  of  the  plaintiff;  since  it  could  scarcely  be  sup. 
posed,  that  the  deceased  would  leave  the  bulk  of  his  estate  to  a 
stranger,  with  whom  he  appeared  to  have  no  particular  acquaint- 
ance before  their  partnership,  in  preference  to  a  brother  and  nephews. 

They  also  infen-ed  this  influence  of  the  plaintiff,  from  his  living 
with  Douglass,  his  frequent  opportunities  of  conversing  with  him, 
and  forming  his  mind  as  he  pleased  during  his  fits  of  intemperance, 
from  his  constantly  giving  way  to  his  wayward  humors,  and  sup- 
plying him  with  unreasonably  large  quantities  of  wine  and  spirit- 
ous  liquors,  particularly  at  the  periods  of  publishing  his  will,  from 
his  not  reading  the  will  to  him,  though  all  the  other  papers  were 
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read  to   bim,  and  lastly,  from  the  plaintiff's  drawing  the  will 
himself. 

On  the  other  hand,  five  witnesses  who  were  present  at  the  pub- 
lications of  the  will  on  the  16th  and  20th  January,  positively  swore, 
that  Joseph  Douglass  was  then  of  sane  and  disposing  mind  and 
memory,  and  under  no  undue  influence.  Many  witnesses  also  dis- 
posed, that  both  before  and  after  the  making  of  the  will,  he  talked 
and  acted  rationally,  when  he  was  not  in  a  state  of  inebriation,  to 
which  he  much  addicted  himself,  settled  accounts  fairly,  and  ap- 
2>eai'ed  in  the  full  possession  of  his  understanding,  when  he  was 
making  any  kind  of  bargain.  It  was  further  shown  by  four  wiL 
nesses,  that  he  had  conceived  a  dislike  to  his  nephews,  and  had 
several  times  asserted,  that  his  brother  should  not  be  bettered  by 
his  death,  that  he  would  leave  3001.  to  his  nephew  Joseph  Collins, 
but  would  give  the  residue  of  his  estate  to  the  plaintiff,  for  whom 
he  expressed  a  great  regard. 

The  defendant  at  the  trial,  disclaimed  all  benefit  to  be  derived 
to  himself  from  the  supposed  intestacy  of  his  brother,  in  favor  of 
his  sistei*'s  childi^en. 

The  court  summed  up  the  testimony  on  both  sides,  to  the  jury, 
and  told  them  that  drunkenness  merely  of  itself,  was  no  legal  excep. 
tion  to  the  validity  of  a  will,  unless  it  absolutely  disabled  the  party 
from  disposing  of  his  estate  with  intelligence  and  reason ;  but  where 
by  habitual  intoxication,  a  man's  senses  were  besotted,  and  his 
understanding  gone,  he  could  make  no  will.  The  impediment  is 
to  be  proved  by  the  party  who  makes  the  exception;  for  the  pre- 
sumption of  law  is  in  favor  of  the  will. 

The  sanity  of  the  testator,  at  the  immediate  period  of  making 
the  will,  must  determine  its  validity.  Yet  his  words  and  actions 
both  shortly  before  and  after,  will  be  strongly  explanatory  of  liia 
state  of  mind  at  the  time,  and  more  peculiarly  so,  where  the  rea. 
sons  and  grounds  of  the  opinions  of  the  witnesses  who  attested  the 
will,  are  not  fully  satisfactory  to  the  minds  of  the  jury. 

A  degree  of  suspicion  arose  from  a  devise  of  the  bulk  of  the  prox>- 
erty  to  one,  who  was  seven  months  before  a  mere  stranger,  and  the 
instrument  being  drawn  by  that  stranger  himself,  and  not  read  to 
the  testator  at  the  time  of  execution.  But  it  was  certain  that  one 
might,  if  he  chose,  give  his  estate  to  any  one  whatever,  if  such  was 
the  real  inclination  of  his  mind.  The  declarations  of  the  testator 
in  this  instance  at  different  periods,  that  he  would  make  such  a  will 
as  is  now  attempted  to  be  proved,  were  powerful  proofs,  indicative 
of  his  real  intentions. 
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The  jury  w«3re  directed  to  weigh  with  patience  and  calmness  the  evi- 
dence of  the  ^fitnesses  who  subscribed  the  will^  and  the  grounds  of  their 
belief,  togetb  er  with  the  previous  expressions  of  the  testator,  respect- 
ing the  inteu'ded  diaposition  of  his  estate,  and  contrast  the  same  with^ 
the  testimony  of  the  other  witnesses  who  impeached  it,  attended  to  the 
dates  of  the.  transactions,  and  the  reasons  offered  in  support  of  their 
assertions,  find  pronounce  whether  the  paper  produced  was  the  real  will 
of  Joseph  T3ouglass,  made  when  he  was  of  sound  and  disposing  mind 
and  memoij.  They  were  further  told,  they  were  judges  of  the  fact, 
and  exclus  ive  judges  of  the  credibility  of  the  witnesses. 

The  jury  fiat  up  all  night,  and  at  length  gave  a  verdict  for  the  plaintiff*, 
in  the  afternoon  of  the  next  day. 

Mr.  "Xiewis  for  the  defendant,  having  read  the  several  depositions, 
observe  ad,  that  thereis  a  material  difference,  as  to  the  practice  of  granting 
new  tr  ials,  between  issues  at  law  and  issues  directed  by  chancery.  In  the 
latter ,  the  object  merely  is,  to  inform  the  conscience  of  the  court,  and 
there  fore  the  same  strictness  is  not  required  as  in  courts  of  common 
law.  2  Atky.  320.  The  rule  in  equity  is  analagous  to  the  circum- 
stan  ces  of  tho  present  case. 

1  he  testator's  sanity  is  chiefly  a  question  of  law.  As  the  law  pre- 
sun  les  every  man  to  have  the  use  of  his  reason,  unless  the  contrary  be 
pro  vod,  so  this  being  proved  accordlBgly,  it  then  presumes  him  to  be 
YD]  d  of  understanding,  unless  the  converse  is  again  duly  shown.  4 
Br  urn's  Ecc.  Law,  45.  Swinb.  78.  Disposing  memory  in  a  man  is  an 
ab  'ility  to  make  disposition  of  his  estate,  with  understanding  and  rea* 
8C  »n.  6  Go.  23.  He  must  have  judgment  to  discern,  otherwise  the 
Y  /ill  is  void.     Moore  759. 

There  are  two  kinds  of  ideocy.  The  first  is  a  total  loss  of  under- 
standing, where  the  defect  is  plain  and  evident ;  the  second  is  where 
the  mind  is  torpid,  or  seized  with  languor,  owing  either  to  some  natural 
or  accidental  cause.  In  the  latter  instance,  the  human  mind  may  make 
some  occasional  exertions,  when  warmed  with  a  favorite  or  particular 
subject.  But  when  its  vigor  and  strength  are  blunted,  if  not  totally 
destroyed  by  habitual  intoxication,  its  enfeebled  state  is  incapable  of 
activity. 

From  the  whole  of  the  evidence,  it  may  fairly  be  collected,  that  Doilg~ 
lass  was  sensible  and  rational  until  the  year  1790.  After  that  period, 
he  became  extremely  intemperate,  and  his  mental  powers  were  greatly 
injured,  and  in  the  event,  deranged. 

VoL.IL  4 
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He  f  ortns  a  connection  in  trade  in  the  following  year,  witli  one  to  whom 
he  was  before  an  entire  stanger,  and  in  the  course  of  tlie  partnership 
h0  giveft  absolute  way  to  his  passion  for  ardent  spirits.  He  is  flattered 
mad  cajoled  by  his  false  friend,  who  has  opportunities  each  hour  of 
iufluencing  his  mind.  Nothing  is  denied  to  him,  howeTOi  injurious. 
Strong  liquors  are  furnished  to  him  in  abundance.  He  is  led  to  the 
commission  of  the  wildest  excesses,  and  his  attachment  to  h.is  nearest  of 
blood  is  weakened  most  probably  by  misrepresentations.  Elis  strength 
ol  body  and  mind  being  wholly  impaired  by  frequent  deibaucheries, 
he  is  induced  to  put  his  signature  to  a  will  penned  by  the  pliiintiff,  and 
not  even  read  to  him  at  the  moment,  whereby  be  disposes  ol"  the  chief 
part  of  his  property  to  the  plaintiff,  forgetting  the  ties  of  nature  and 
his  unoffending  nephews. 

It  is  presumed  therefore,  this  case  demands  a  rehearing.  Lf  a  sec- 
ond verdict  should  establish  the  will,  the  hard  fate  of  these  mi  nors  is 
much  to  be  lamented. 

Mr.  IngersoU  for  the  plaintiff,  insisted,  that  the  verdict  was  not 
against  the  charge  of  the  court,  but  that  all  the  facts  were  left  op  en  to 
the  jury,  for  their  final  determination.  Jurors  are  judges  of  mere  fact, 
aid  peculiarly  so  of  the  credit  of  the  witnesses.  Courts  of  justice  tl  lere- 
fore,  will  cautiously  avoid  invading  their  province,  unless  the  vei  'diet 
is  manifestly  against  evidence.  Should  it  be  otherwise,  trials  in  ( uvil 
cases  by  juries  would  be  useless,  and  all  appeals  in  matters  of  fact  m  ust 
necessarily  be  made  to  the  court* 

In  England,  the  Lord  Chancellor  directs  a  new  trial  where  the  fi  rst 
vetf^ict  is  not  satisfactory  to  his  mind  ;  but  not  the  court  of  comm  on 
law  before  whom  the  issue  was  tried.  In  some  few  instances,  the  com  ts 
ol  Westminister  Hall  have  granted  new  trials,  where  the  judge  has  cei  r- 
titod  that  the  verdict  was  against  the  weight  of  evidence ;  but  the  mod  - 
em  practice  is  otherwise.  5  Bac.  Ab.  245.  Nor  can  any  instance  be ' 
ci#ed  in  later  times,  where  the  court  has  set  aside  a  verdict,  on  the 
ground  of  their  dissatisfaction  therewith,  on  the  evidence  hanging  in 
eqfMlibrio. 

The  two  objections  against  the  will,  of  insanity  and  influence,  were 
m^tfit  at  the  trial,  fully  argued,  and  fairly  submitted  to  the  jury,  who 
luure  determined  in  favor  of  the  instrument,  not  hastily,  but  after  great 
deliberation.  The  general  principles  of  insanity  are  well  illustrated  by 
L«rA  Thurlow,  in  3  Bro.  Cha.  Rep.  441. 

But  it  is  apprehended,  that  the  weight  of  evidence  conside- 
tbUj   preponderated   in    favor   of   the   plaintiff.    Five   witnesses 
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swore  expressly  to  the  sanity  of  the  testator  tind  \f\s  freedom  from 
influence,  at  the  two  different  periods  of  publishing  the  will,  and  gave 
their  reasons  at  full  length.  Even  in  Douglass's  fits  of  intoxication, 
he  adjusted  accounts  with  correctness,  possessed  his  mental  powers, 
and  was  acute  in  all  his  bargains.  And  beyond  this,  several  witnes- 
ses proved  the  settled  intention  of  his  mind  at  different  times,  corres- 
pondent with  the  writing  produced,  that  he  would  dispose  of  his  estate 
in  the  manner  he  has  done. 

To  grant  a  new  trial  under  such  circumstances,  would  be  going  fur- 
ther than  courts  have  usually  gone,  and  would  intrench  on  the  prov- 
ince of  jurors. 

By  the  court.  The  verdict  given  was  not  against  the  charge  of  the 
judge,  who  tried  the  cause,  nor  can  we  say  it  was  against  the  weight 
of  evidence. 

The  declarations  of  the  testator  to  different  persons  at  divers  times, 
of  his  intended  disposition  of  his  estate,  is  strong  evidence  in  support 
of  the  will,  conjoined  to  the  testimony  of  the  five  witnesses  who  swear 
to  his  sanity  on  the  two  days  of  publication.  We  have  no  difiiculty  in 
saying,  that  we  have  a  superintending  power  to  grant  new  trials,  in 
cases  of  this  nature,  where  the  circun^stances  will  warrant  it ;  bat  in 
the  present  instance  we  do  not  find  ourselves  at  liberty  to  set  aside  the 
verdict,  and  the  court  therefore  unanimously  discharge  the  rule,  and 
direct  judgment  to  be  entered  for  the  plaintiff. 


-»♦ 


Respublica  against  Caernarvon  Township,  in  Berks  county. 

0 

A  pauper  gains  u  sfttUement  by  contracting  for  a  town  lot,  nnder  a  yearly  rent  charge, 
building  thereon  and  residence,  though  he  obtaini  no  deed  for  it. 

Catharine  M'Donald,  the  wife  of  William  McDonald,  was  remove'd 
by  the  order  of  two  justices  of  the  county  Berks,  from  the  borough  of 
Bead'ng,  to  the  township  of  Caernarvon,  in  the  said  county,  as  the 
place  of  her  last  legal  settlement.  From  this  order,  Caernarvon  ap- 
pealed to  the  court  of  Quarter  Sessions,  and  the  appeal  being  heard  on 
the  merits  at  April  sessions  1793,  the  following  facts  were  in  proof 
to  the  court,  who  stated  a  special  case. 

That  the  said  Catherine  was  married  28  years  before  to  the  said 
William,  and  ever  since  their  marriage,  they  had  been  moving  from 
place  to  place,  without  acquiring  any  settlement,  unless  at  Morgan's 
town,  in  the  said  township  of  Caernarvon.  Upon  their  moving  into 
the  said  town,  the  said  William  McDonald  bought  two  lots  there,  upon 
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bound  to  grant  a  second  reyiew,  should  thej  not  go  on  to  a  third,  f  ourth, 
&c.  ?  The  appointment  of  re-reviewers  may  be  generally  practiced, 
where  the  court  think  they  stand  in  need  of  further  information  respect- 
ing  the  road,  but  it  certainly  cannot  be  a  matter  of  right. 

Order  of  sessions  affirmed. 


»»  •  »» 


Edith  Ruston,  Robert  Wallace,  John  Ramsat  and  John  GiLLiLAiSfD, 
executors  of  Job  Ruston,  against  Thomas  Ruston. 

[S.  C.  2  DaU.  248.] 

A  will  must  bo  judged  of  by  its  own  words,  and  not  from  evidence  aliun  de.  Devise  of 
four  tracts  of  land  to  J.  his  eldest  son.  Provided  he  pajs  to  the  executors  3000/.  at  cer- 
tain periods,  with  power  to  the  executors  to  sell  three  of  the  tracts  on  tPs.  default ;  J. 
enters  therein ;  the  executors  sell  two  of  the  tracts,  and  the  third  having  been  mort. 
gaged  by  the  testator,  Is  sold  by  process  of  law :  the  devisee  is  liable  to  pay  the  differ- 
ence between  the  net  amount  of  sales,  and  the  8000Z  and  interest. 

And  the  personal  estate  of  the  testator  shall  not  go  in  ease  of  the  morgaged  premises 
80  far  as  to  defeat  the  specific  or  ascertained  pecuniary  legacies,  or  any  part  thereof. 
Alitor  of  the  legacies  of  the  residuunu 

Debt.    Pleas  nil  debet  and  payment. 

This  cause  come  on  to  be  tried  in  bank  January  8th,  1795,  -when  it 
was  agreed,  that  a  verdict  should  be  given  for  the  plaintiffs  for  2096/. 
18^.  ^\d,  without  argument,  subject  to  the  court's  opinion  on  the  will 
of  the  testator,  and  the  following  facts. 

The  will  of  Job  Ruston  bore  date  17th  January  1784,  and  after  the 
usual  introduction,  run  as  follows  : 

^'And  for  the  settling  my  temporal  estate,  I  devise  and  bequeath  in 
manner  following :  Imprimis^  after  my  just  and  lawful  debts  and 
funeral  charges  are  paid,  I  bequeath  to  my  wife  Edith  300/.  according 
to  our  marriage  contract,  payable  one  year  after  my  deatJh ;  (with  cer- 
tain specific  articles)  200/.  more,  payable  in  two  years  and  100/.  more, 
payable  in  three  years  after  my  death  ;  and  if  not  paid  at  those  times, 
she  shall  be  paid  interest ;  also  a  mulatto  female  slave,  &;c.  Item,  I  give 
and  bequeath  to  my  son  Thomas,  (the  defendant)  all  the  lands  I  live 
upon,*  containing  425  acres,  with  my  mill,  and  44  acres  of  land  with 
the  usual  allowance  for  roads  adjoining  the  land  I  live  upon,  and 
the  half  of  my  tract  in  Penn's  manor,  being  218  acres  and  half  a 
quarter  of  an  ac^e,  to  him,  his  heir  and  assigns,  forever :  Provided^ 
he  pays,  or  causes  to  be  paid  to  my  executors  hereinafter  named, 
or  to  their  executors  or  administrators,  the  sum  of  8000/.  in  manner 
following,  viz:  400/.  per  annum,  without  interest ;  the  first  payment 
to  be  made,  if  my  son  Thomas  comes  to  America,  in  one  year  after 
my  decease ;  but  if  he  does  not  come  to  America,  the  first  payment 
shall   be   made   in    two   years   after   my  decease,  but  if  my  son 
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^^  Thomas  does  not  pay  the  first  or  any  of  the  payments,  within  three 
months  of  the  time  I  have  ordered  them  to  be  paid ;  in  that  case  I  do 
hereby  empower  my  executors  hereinafter  named,  or  the  majority  of 
them,  or  the  surviyors  or  surviyor  o{  them,  or  if  all  are  dead,  their  exe- 
cntors  or  administrators,  fully  to  bargain,  sell,  alien,  and  confirm  in  fee 
simple,  all  that  41  acres  of  land,adjoining  my  other  tract  of  425  acres, 
except  so  much  of  said  44  acres  as  shall  contain  a  road  of  three  perches 
broad,  along  the  line  of  Joseph  Strawbridges'sland,  to  take  in  water  to 
my  large  field  adjoining  said  44  acres,  to  any  person  or  persons,  their 
heirs  and  assigns,  f oreyer  ;  and  such  sale  shall  be  good  and  effectual  in 
law  against  my  heirs,  to  all  intents  and  purposes  :  and  in  case  my  son 
Thomas  fails  in  paying  thesecond,  or  any  other  subsequent  payments, 
in  that  case,  I  do  hereby  empower  my  executors  and  those  within  named, 
to  sell  100  acres  of  land  more,  being  part  of  my|tract  of  425  acres,  to  be 
laid  off(in  a  certain  specified  manner:)and  if  my  son  Thomas  fails  in  mak- 
ing the  f  ourth,or  any  subsequent  payment,  in  that  case  I  do  empower  my 
executors,  and  those  within  named,  to  sell  my  218  acres  and  half  a  quar- 
ter of  an  acre,being  the  remaining  half  part  of  the  tract  that  I  sold  to  my 
son-in-law  John  Evans  Finley,  in  the  same  manner  that  I  haye  willed 
my  44  acres  of  land  to  be  done.  And  I  do  hereby  empower  my  execu- 
tors, and  those  within  named,  to  comply  with  my  articles  of  agreement 
with  the  said  John  Eyans  Finley.  I  give  to  my  wife  Edith  interest  for 
the  money  I  have  bequeathed  her  from  one  year  after  my  decease,  till 
it  is  paid.  I  give  to  my  son  John  200/.  which  shall  be  in  full  of  his  share 
of  my  real  estate  (and  certain  specific  articles.)  I  give  to  my  daughter 
Sarah  5/.  which  shall  be  in  full  of  her  share  of  my  real  estate.  I 
give  to  my  daughter  Louisa  200/.  which  shall  be  in  full  of  her  share  of 
my  real  estate,  and  three  mulatto  slaves.  I  give  to  my  daughter  Eliza- 
beth 51.  which  shall  be  in  full  of  her  share  of  my  real  estate,  and  three 
mulatto  slaves.  And  the  remainder  of  my  estate,  I  do  will  and  bequeath 
one  tenth  part  thereof  to  my  daughter  Sarah,  one  tenth  part  thereof  to 
my  son  Thomas,  and  the  remainder  shall  be  divided  in  three  equal 
shares,  which  I  give  to  John  Louisa  and  Elizabeth,  to  be  divided  be- 
tween them,  share  and  share  alike.  I  give  to  Thomas  Love  and  James 
Boyd  lOO/.  to  be  put  to  interest,  for  the  support  of  a  minister  in  the 
meeting  house  of  Fagg's  manor,  the  said  100/.  to  be  taken  out  of  said 
remainder  of  my  estate,  before  any  share  or  dividend  shall  be  made  to 
my  sons  or  ds^ughters.  And  I  do  appoint  my  wife  Edith,  Robert  Wal- 
lace, John  Ramsey,  and  James  Gilliland,  my  executors.    In  witness, 
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The  testator  died  seized  of  687^  acres  of  land. 

The  defendant  arrived  in  America  from  Europe,  on  receiving  intelli- 
gence of  his  father's  death,  and  entered  into  possession  of  the  lands 
devised  to  him,  but  paid  no  part  whatever  of  the  3000/.  as  directed  by 
the  will.  Whereupon  the  executors  sold  the  tract  of  44  acres,  pursu- 
ant to  their  authority ;  and  also  the  tract  of  100  acres  upon  his  second 
default.  The  218}-  acres  tract  was  under  mortgage  to  the  trustees  of 
the  Pennsylvania  Hospital,  executed  by  the  testator  in  his  lifetime,  and 
was  afterwards  sold  by  the  sheriff  on  a  levari /cicias. 

The  present  suit  was  brought  to  recover  from  the  defendant,  the  dif- 
ference between  the  net  amount  of  the  three  sales,  and  the  30O0/.  and 
interest. 

The  inventory  of  the  testator's  personal  property  amounted  to  588/« 
135.  9d.  exclusive  of  the  specific  personal  legacies. 

According  to  the  statement  of  the  accounts  produced  by  the  execu- 
tors, if  they  were  at  liberty  to  charge  tho  defendant  with  the  3000/. 
and  interest,  and  then  to  pay  off  the  mortgage  to  the  hospital,  out  of 
the  monies  of  the  estate,  there  would  ensue  a  deficiency  of  260/.  15s, 
6|rf.  above  the  amount  of  assets,  on  payment  of  the  debts  and  ascer- 
tained pecuniary  legacies. 

But  many  of  the  items  of  this  statement  were  objected  to  by  the  de- 
fendant, and  the  particular  balance  was  not  settled  at  the  time  of  the 
argument. 

The  case  was  argued  by  Messrs.  Ingersoll  and  F.  B.  M'Kean  for  the 
plaintiffs ;  and  by  Messrs.  Tilghman  and  Heatley,  for  the  defendant,  in 
April  and  September  terms,  1795  ;  but  the  opinion  of  the  court  was 
not  given  until  the  present  term,  under  an  expectation,  that  the  precise 
sum  due  either  to  or  from  the  executors,  would  be  correctly  ascertained 
which  however  eventually  did  not  take  place. 

Two  questions  arose  on  the  argument ;  1st,  As  the  defendant  took 
possession  of  the  four  tracts  of  land  devised  to  him,  did  he  subject  him- 
self thereby  to  the  payment  of  the  3000/.  or  was  the  remedy  of  the 
executors  restricted  to  the  three  tracts  only,  as  a  specific  fund  ?  2d, 
Ought  the  defendant,  as  devisee  to  pay  the  mortgage  moneys  or  shotild 
it  come  in  as  a  debt  due  from  the  testator,  payable  out  of  his  general 
assets  ? 

The  plaintiffs  offered  to  the  court  a  former  will  of  the  testator,  which 
he  had  revoked,  in  corroboration  of  their  construction  of  the  will  in. 
question  ;  but  the  court  said  it  could  not  be  received.  The  present  will 
must  be  judged  of  on  the  face  of  the  written  instrument  itself,  and  not 
from  evidence  aliunde.     This  point  has  frequently  been  determined. 
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For  the  plaintiffs ,  on  the  first  point ,  it  was  then  said,  that  it  appeared 
by  the  will  the  defendant  took  the  lands  devised  to  him,  chargeable 
with  the  3000/.  9  becaose  the  testator  has  devised  all  his  lands  to  him, 
and  all  his  personal  property  to  others.  Nothing  can  be  collected 
from  the  direction  of  the  sale  of  the  three  tracts  of  laud  by  his  execu- 
tors,  except  that  the  testator  thought  that  these  lands  were  sufiSci- 
ent  to  raise  the  3000/. ,  and  he  was  mistaken  therein.  The  pro- 
viso forms  an  express  condition,  on  what  terms  the  devisee  should 
take,  and  must  be  construed  strictly.  Words  which  will  not  raise 
a  condition  in  a  deed,  will  proceed  that  effect  in  a  will.  Yet  even 
in  a  deed,  a  proviso  will  form  a  condition ;  aa  if  one  lease  for  years 
by  indenture,  provided  that  the  lessee  shall  not  alien.  Go.  Lit.  §§ 
329, 203.  6.  So  if  on  a  feoffment  rent  be  reserved  to  the  feoffor,  pro- 
vided if  the  rent  be  behind,  feoffor  or  his  heirs  may  enter,  lb,  204* 
a.  The  defendant  entered  on  the  lands  under  the  will,  and  there- 
fore acceded  to  the  the  terms  prescribed  by  the  testator.  3.  Bro, 
Cha.  Rep,  165. 

But  it  may  be  said  the  proviso  is  a  condition,  where  there  is  no 
other  remedy.  1  Leon.  174.  And  that  supposing  it  to  be  such  in 
the  present  instance,  the  heir  at  law  only  can  enter  for  the  condition 
broken,  which  heir  the  defendant  himself  is,  as  eldest  son.  To  this  it 
may  be  answered,  that  in  Pennsylvania  all  the  children  are  heirs  at  law 
of  the  father,  and  the  case  in  England  of  a  devise  of  land  to  one  daugh- 
ter, paying  a  certain  sum  to  her  sister,  is  analogous  to  that  in  question 

A  devise  of  land  in  borough  English  to  a  second  son,  he  paying  20/. 

to  each  of  the  daughters  of  the  testator  at  twenty  one,  is  a   condition 

and  not  a  limitation.     But  such  a  devise  to  an  eldest  son,  would  be  a 

limitation  ;  for  if  a  condition,  there  would  be  no  remedy  against  him* 

Cro.  Jac.  56. 

Courts  of  justice  are  bound  to  give  full  operation  to  all  the  parts  of 

a  will.     If  it  should  be  considered  as   a  trust  in  the  defendant,  they 

would  struggle  hard  to   execute  it.     If  the  executors  had  not  pursued 

their  powers,   the  children  would  not  have  been  without  remedy ;  for 

tbey  might  have  sued  the  executors,  and  sold  the  lands  by  execution. 

Money  devised  to  be  raised  out  of  the  profits  of  lands,  if  the   profits 

will  not  raise  the  sum  in  a  convenient  time,  equity  will  decree  a  sale. 

1  Vem.  256.  2  Vern.  26.  2  Vent.  357, 1  Equ.  Ca.  Jib.  199,  pi.  9, 10. 

Unless    the   intention    of    the    testator  is  clear,   to  restrict    the 

charge  to  the  three  specified  tracts,  the  first  charge  must  necessarily 

subsist.      It    is    no    objection  to    say,    that    the    party    has    two 

remedies.       For    a  devise    on    condition   to  pay  5/.  per  annum  to 

B.,  and  if  he  does  not  pay,  that  B.  may  enter  and  distrain,  is  still 
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a  condition,  though  there  is  a  right  of  distress.  One  remedy  does  not 
tike  away  another.  Benl.  81.  Dy.  848.  5  Yin.  Ab.  59,  pi.  6. 
1  Atky.  382. 

It  is  moreover  asserted,  that  this  very  point  was  determined  here  on 
this  will,  between  the  same  parties,  some  years  ago,  according  to  the 
plaintiffs'  present  construction  of  it. 

On  the  second  point,  the  rule  in  equity  certainly  is,  where  it  may  be 
reasonably  inferred  that  the  devisee  is  to  take  mortgaged  lands,  cum 
onerej  it  shall  be  so  decreed.  1  Cha.  Ca.  271.     8  Bac.  Ab.  638. 

In  Pennsylvania,  real  and  personal  estate  follow  the  same  course  of 
distribution  ;  and  therefore  the  principle  of  the  English  law,  as  to  the 
personal  estate  being  the  natural  fund  for  debts,  does  not  hold  in  this 
state.  There  must  be  either  express  words,  or  a  manifest  intention,  to 
exempt  the  personal  estate.  Bunb.  802,  803.  8  P.  Wms.  825.  8 
Woodeson  884,  885.  No  peculiar  form  of  expression  is  necessary  to 
exonerate  it,  if  the  intention  be  evident.     2  Bro.  Cha.  Rep.  60. 

A  devisee  of  a  mortgaged  estate,  shall  have  no  assistance  of  the  per- 
sonal estate,  if  there  be  no  assets  to  answer  the  legacies.  But  if  the 
mortgagee  resort  to  the  personal  estate,  a  specific  or  pecuniary  legatee 
shall  stand  in  his  room,  for  so  much  of  the  real  estate  as  the  mortgagee 
has  taken  out  of  the  personal  estate.  Forrest.  58.  Ambl.  172.  Devise 
of  aU  his  goods  in  such  a  house  to  A.,  and  all  the  rest  and  residue  of 
his  personal  estate  to  his  wife,  whom  he  makes  sole  executrix,  passes 
to  his  wife  all  that  he  had  not  before  particularly  devised.  1  Eq.  Oa. 
Ab.  271,  ca.  15.  2  Fonbla.  800. 

According  to  the  present  will,  defendant  is  entitled  to  one  tenth  part 
of  the  residue,  and  his  sister  Sarah  to  the  same  proportion ;  the  remain- 
der is  to  be  divided  into  three  equal  shares.  Consequently,  the  de- 
fendant's construction  would  thrown  an  undue  advantage  in  his  own 
favor. 

The  defendant's  counsel  urged.  1.  Under  the  terms  of  the  will, 
the  executors  are  restricted  to  the  sale  of  three  tracts  of  land,  to  raise 
the  3000/.    No  legacy  is  devised  them. 

The  proviso  would  have  been  an  express  condition,  if  the  devise  had 
not  been  to  the  defendant ;  for  none  but  he,  as  eldest  son  and  heir  at 
law,  could  enter  for  the  condition  broken-  Here  is  no  devise  over ; 
otherwise  it  might  have  been  a  limitation.  Had  there  been  no  express 
fund,  it  would  have  descended  on  the  heir  as  a  trust,  by  necessity. 

The  case  in  1  Leon.  174,  pi.  242,  shows  that  a  proviso  is  a 
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condition,  there  being  no  otherVemedy,  and  is  in  point.    S.  0.  8  Yin. 

Ab.  332,  pi.  7.  Co.  Lit.  236.  b. 
Lands  devised  to  the  heir,  paying  &c.,  it  is  no  condition  ;  but  it  irHI 

raise  a  tmst  in  the  heir,  and  affect  a  purchaser  with  notice.    2  Freem. 

278,  pi.  148. 
Devise  to  one  not  an  heir,  paying  <fec.,  is  a  condition,  not  a  limitation. 

1  Vez.  47.    Where  there  is  a  devise  over,  it  is  a  limitation.   1  Atky. 

383. 
The  heir  at  law,  may  take  advantage  of  a  condition  annexed  to  real 

estate,  though  not  named.    1  Yez.  46.    He  only  shall  enter  for  the 

condition  broken.  1  Atky.  883.    2  Freem.  278. 
Where  there  is  an  express  fund,  and  no  necessity  exists,  a  trust  shall 

not  be  raised  by  implication.     Here  is  no  personal  charge  against  the 

defendant,  but  the  remedy  of  the  parties  is  confined  to  the  land.     The 

testator  has  not  charged  the  fourth  tract.     Why  if  the  8000/.  was  to 

be  raised  at  all  events,  did  he  not  vest  his  executors  with  the  authority 

of  selling  that  also  ?  He  certainly  intended  that  the  defendant  should 
have  his  lands.  He  was  mistaken  in  his  calculations,  as  to  raising 
8000/.  out  of  the  three  tfacts,  and  this  is  no  uncommon  case.  He  must 
have  intended  a  bounty  to  his  eldest  son,  and  that  under  all  circum* 
stances,  he  should  be  entitled  to  the  fourth  tract.  If  his  intentions 
are  inconsistent,  the  last  intention  shall  prevail :  his  subsequent  expres- 
sions must  control  the  preceding  words.  Terms  of  implication  will 
not  destroy  an  express  estate  given  by  will.  1  P.  Wms.  605.  Wills 
must  be  construed  according  to  the  intention  of  the  testator,  if  it  be 
not  contrary  to,  or  inconsistent  with  the  rules  of  law.  2  Burr  1100, 
1111.  So  was  the  case  of  lessee  of  Rowland  Evans  v.  James  Davis, 
determined  in  this  court,  January  term  1794. 

Though  it  is  admitted,  the  present  point  was  heretofore  determined 
on  this  will,  as  the  plaintiffs  now  contend,  yet  the  same  objections 
were  not  then  taken,  as  are  now  offered.  The  executors  have  made 
their  election.  The  court  will  not  now  afford  them  a  remedy,  different 
from  their  own  choice. 

2.  There  is  no  doubt,  that  mortgaged  lands  are  liable  to  the  pay- 
ment of  the  mortgage  money  ;  but  the  personal  estate  is  also  subjected 
thereto,  in  the  common  course  of  administration,  unless  it  would  de- 
feat specific  legacies.  The  personal  estate  of  a  testator  is  liable  to 
pay  a  mortgage.  It  is  a  debt,  though  there  be  no  covenant,  or  bond. 
8  P.  Wms.  358,  1  Wms.  294.  Real  assets  descending  on  the  heir, 
shall  go  in  aid  of  a  specific  devisee  of  ^mortgaged  lands.  3  Atky.  430. 
The  devisee  of  real  estate  shall  have  the  aid  of  the  personal  estate, 
to  discharge  the  lands  of  incumbrances.  1  Yern.  36.     The  devisees  of 
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mortgaged  lands  take  cum  onertj  where  to  take  otherwise  would  de- 
feat other  legatees.     1  Wms.  694. 

If  the  8000/.  has  been  paid  by  the  defendant,  it  onght  to  have  been 
applied  to  the  payment  of  debts  in  the  first  instance  of  which  the  mort- 
gage is  one.  Should  the  court  be  of  opinion  with  the  plaintiffs  on  the 
first  point,  the  defendant  should  be  credited  with  the  amount  of  the 
sales  of  the  three  tracts,  and  only  be  charged  with  the  deficiency.  The 
mortgage  money  ought  to  be  paid  out  of  the  assets  of  the  testator, 
and  if  a  loss  should  eventually  follow,  the  defendant  will  share  his  part 
of  it  with  the  other  residuary  legatees. 

The  court  delivered  their  opinions  seriatim, 

M^Eean  C.  J.  minutely  stated  the  will  and  case  at  large,  and  then 
proceeded  thus : 

In  case  of  an  intestacy,  the  rule  of  law  is  clear,  that  simple  con- 
tract 'debts,  bonds,  mortgages  and  specialties  of  every  sort,  must  be 
paid  by  the  administrators  out  of  the  personal  estate,  this  being  the 
natural  fund  for  debts,  though  the  younger  children  should  be  thereby 
left  destitute ;  but  where  there  is  a  will,  the  testator  can  substitute  other 
funds  in  the  place  of  the  personal  estate.  What  ^has  Job  Ruston 
willed  in  this  particular  ?  is  the  question. 

The  intention  of  the  testator  shall  govern  in  the  construction  o£>  a 
will  in  all  cases,  except  where  the  rule  of  law  overrules  the  intention, 
and  this  is  reducible  to  four  instances.  1.  Where  the  devise  would  make 
a  perpetuity.  2.  Where  it  would  put  the  freehold  in  abeyance.  8. 
Where  chattels  are  limited  as  inheritances.  And  4.  Where  a  fee  is 
limited  on  a  fee.  Sel.  Ca.  in  Cha.  81.  And  this  intention  must  be  col- 
lected from  the  whole  of  the  will,  or  writing  itself.  8  Burr.  1541, 1581, 
1662.  2  Burr.  771,  1106.  1  Vez.  231,  and  many  other  books. 

What  then  was  the  intention  of  the  testator,  as  expressed  in  his 
will  ?  The  value  of  the  real  estate  devised  to  the  defendant,  the  quan^ 
turn  of  his  debts,  and  the  amount  of  his  personal  estate  at  his  death, 
would  give  considerable  light  in  this  matter.  These  have  not  been 
satisfactorily  ascertained  to  us.  However,  we  have  been  told  that  the 
debts,  specific  and  pecuniary  legacies,  with  the  charges  of  administra- 
tion, will  amount  to  8849/.  9^.  8|^.,  and  that  the  personal  estate  only 
produced  588/.  lis.  9d.  so  that  if  the  defendant  had  paid  the  80007. 
there  would  have  been  a  deficiency  of  260/.  158.  6|(/.  and  nothing 
left  for  the  residuary  legatees. 
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The  counsel  for  the  defendant  insist  that  he  shall  hold  the  remainder 
of  the  real  estate  unsold,  exempt  from  the  payment  not  only  of  the 
legacies,  but  also  of  the  debts,  unless  the  personal  estate  and  the  pro- 
duce of  the  lands  shall  prove  insufficient  for  the  discharge  of  the  debts ; 
because,  they  say  the  8000/.  was  no  legacy  to  the  executors ;  it  was 
DO  charge  on  the  Iknds,  for  they  were  all  devised  to  the  heirs  at  law  ; 
it  was  no  condition,  there  being  no  remedy  in  case  of  failure  ;  and  it 
was  no  limitation,  there  being  no  devise  over. 

The  defendant  took  possession  of  the  lands  so  devised  to  him.  This 
evidences  his  assent  to  pay  the  8000/. ;  and  the  intention  of  the  testator 
that  he  should  pay  it  to  the  executors,  is  too  plain  to  bear  an  argument. 
What  rule  of  law  or  reason  is  there  to  prevent  the  executors  from 
recovering  it  ?  Suppose  the  devise  to  the  defendant  had  been  subject 
to  the  payment  of  his  debts,  instead  of  a  certain  sum  of  money,  viz. 
8000/.,  as  in  this  case,  the  lands  would  be  assets  at  law.  The  testator 
has  subjected  the  gift  to  the  payment  of  this  sum,  and  it  must  pass 
cufJi  onere, 

I  therefore  consider  the  3000/.  as  an  equitable  if  not  a  legal  charge, 
or  as  a  trust  and  condition,  which  affects  and  binds  the  real  estate 
devised  to  Thomas  Buston,  the  eldest  son,  and  which  it  was  the  mani- 
fest intention  of  the  testator  he  should  pay  at  all  events.  The  defen- 
dant could  not  be  considered  in  this  case  as  heir  at  luwin  Pennsylvania, 
where,  if  at  that  time  ^  person  had  died  intestate,  leaving  divers  chil- 
dren, his  real  estate  would  have  descended  to  all  his  children  equally,  the 
eldest  son  having  only  a  doable  portion  or  share,  and  therefore  the  devise 
may  even  be  considered  as  a  condition.  Forrest.  271.  1  Atky.  888.  8 
Wms.  325.  The  same  judgment  was  given  by  all  the  then  justices  of 
the  Supreme  Court,  above  five  years  ago,  between  the  same  parties,  on 
a  case  stated  on  this  very  point,  which  I  deem  conclusive. 

But  the  second  question,  respecting  the  payment  of  the'mortgage  on 
the  218^  acres,  is  new. 

It  appears  to  have  been  the  intention  of  testator,  that  the  legacies, 
specific  and  pecuniary,  should  be  paid,  as  well  as  that  the  devise  of  the 
real  estate  should  take  effect ;  and,  if  practicable,  the  assets  should  be 
so  marshalled,  that  the  testator's  intention  in  the  whole  should  be  car- 
ried into  execution.  The  testator  seems  to  have  thought  the  300/. 
would  have  beefi  sufficient  to  have  discharged  all  his  debts,  and  also 
the  particular  pecuniary  legacies,  (by  which  I  mean  those  given  to  his 
widow  and  children  in  full  of  their  respective  shares  of  his  real  estate,) 
but  in  this  he  has  been  mistaken. 

A  rQcrtgage  is  a  debt ;  it  arises  on  a  loan,  and  there  is  usually 
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a  conveuact  to  pay  the  money ;  it  is  a  specialty  debt.  Thomas  Ruston 
is  hmresf actus  of  the  whole  real  estate,  on  his  payment  of  8000/.,  and 
if  that  sum  had  been  more  than  sufficient  to  pay  off  all  the  particular 
pecuniary  legacies,  I  would  be  of  opinion  that  the  mortgage  should  be 
paid  out  of  the  residue  of  that  sum,  as  much  as  any  other  debt,  and 
that  he  should  not  take  the  estate  with  this  additional  incumbrance. 
It  appears  no  where  in  the  will  that  the  testator  meant  the  defendant 
should  take  the  lands  with  this  lien  upon  them. 

It  is  the  constant  practice  in  chancery,  to  allow  to  children  the  same 
favor  as  creditors.  Forrest.  275.  I  therefore  think  that  the  specific 
and  particular  pecuniary  legacies,  bequeathed  to  the  children,  ought 
not  to  be  brought  in  ease  of  the  particular  lands  mortgaged ;  but  it 
seems  to  me  that  the  devise  of  the  residuary  part  of  the  personal  estate 
should  give  way  to  the  devise  of  the  real  estate  subjected  to  the  mort- 
gage, and  be  applied  as  far  as  it  will  go  in  discharge  of  the  mortgage. 
For  the  devisee  of  the  real  estate  must  take  it  ciim  onere^  that  is,  sub- 
ject to  the  mortgage,  unless  the  residue  of  the  personal  estate  will  be 
sufficient  to  discharge  it.  Yid.  Gilb.  Equ.  Rep.  72.  Forrest,  202.  2 
Atky.  230.  1  P.  Wms.  694,  730,  Prec.  Cha.  578. 

Shippen,  J.  The  first  point  has  already  been  determined  in  this 
court,  and  I  concur  in  that  resolution. 

On  the  second  point  I  am  of  opinion,  that  the  personal  estate  should 
not  go  in  ease  of  the  mortgaged  premises,,  so  far  as  to  interfere  with, 
or  defeat  the  specific  or  pecuniary  ascertained  legacies  ;  but  on  a  fair 
examination  of  the  authorities,  I  think  the  residuaiy  legatees  are  not 
entitled  to  the  same  advantage. 

Yeates,  J.  .  On  the  fiifst  point,  it  was  clearly  the  intention  of  the 
testator,  that  the  3000/.  should  be  raised  at  all  events.  The  defendant 
accedes  to  his  father's  terms,  and  submits  to  the  monied  charge  by  his 
entry  oii  the  lands  devised  to  him.     3.  Bro.  Cha.  Rep.  165. 

But  it  is  objected,  that  the  proviso  in  the  will  does  not  form  such  a 
condition,  as  will  warrant  an  entry  on  its  breach,  the  defendant  being 
the  eldest  son  and  heir  at  law  under  English  ideas. 

Independent  of  the  local  circumstances  •  of  the  state,  and  the  just 
equality  which  our  whole  system  of  legislative  and  judicial  polity  holds 
out  to  all  the  issue  of  one  common  father,  and  which  therefore  is 
materially  distinguished  from  the  English  code,  giving  a  preference  to 
the  eldest  son,  it  may  be  answered,  that  in  such  a  devise  to  the  heir  at 
law,  the  courts  of  Westminster  Hall  would  construe  that  proviso  as  a 
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limitation,  in  order  to  effectuate  the  intention  of  the  testator,  their 
being  no  other  remedy.  Cro.  Jac.  56.  1  Leon.  174,  pL  242.  But 
the  point  has  already  been  resolved  in  this  court. 

On  the  second  question,  the  result  of  the  cases  in  the  books  appears 
to  be,  that  the  personal  estate  of  a  testator  shall  in  all  circumstances, 
be  first  applied  in  discharge  of  his  personal  debt,  or  general  legacy, 
unless  ho  by  express  words  or  manifest  intention  exempts  it.  2  Atky. 
625.  3  Atky.  202.  3  Wms.  824.  1  Bro.  Pari.  Cas.  192.  Bunb.  302. 
IBro.  Cha.  Rep.  144,  454.  See  2  Wms.  664.  Cox's  Note  (1.) 
Forrest.  274. 

So  it  is,  although  such  personal  debt  be  also  secured  by  a  mortgage 
as  in  1  Wms.  291.  2  Salk.  449.  1  Yem.  86.  8  Wms.  860.  2  Atky. 
436.  1  Vez.  251.  6  Bro.  Pari.  Cas.  520. 

But  the  application  of  personal  estate  in  ease  of  the  real  estate 
mortgaged,  does  not  take  place  to  the  defeating  of  any  legacy,  either 
specific  or  pecuniary.  2  Wms.  190,  835.  1  Wms.  693,  680  (Cox's 
Note)  730.  Forrest 58. 

Yet  it  is  otherwise  as  to  residuary  legatees.  2  Wms.  835.  2  Yem. 
477.  And  in  the  late  case  of  Hamilton^y .  Worlsy  et  uxor  (4  Bro.  Cha. 
Bep.  204.)  Lord  Chancellor  Loughborough  says,  **  The  ground  of  the 
plaintiff's  claim  is  founded  on  ^'  the  equity  of  this  court,  which  ena- 
bles a  deyisee  to  have  an  incumbrance  upon  the  estate  discharged  as 
a  debt  payable  out  of  the  personal  estate.  The  extent  of  that  debt 
can  never  go  further,  than  as  against  the  heir,  the  devisee  and  the  resi- 
duary legatee.  It  cannot  interfere  with  any  other  creditors  specific  or 
pecuniary  legatees.  No  other  creditors  are  affected  by  it ;  for  this  court 
can  never  mean  to  extend  this  principle  of  equity  farther,  than  as  be- 
tween those  parties."  It  is  not  pretended,  that  there  are  express  words 
exempting  the  personal  estate  from  payment  of  the  mortgage.  And 
the  only  remaining  question  to  be  considered,  is,  whether  on  a  fair 
construction  of  the  whole  will,  such  intention  can  clearly  be  collected, 
or  inferred  from  all  its  parts  ? 

Taking  the  mere  words  of  the  will,  independent  of  the  events,  I 
cannot  discover  such  intention.  But  from  the  statement  furnished  by 
the  plaintiff's  counsel  to  the  court,  it  appears,  that  excluding  the 
mortgage  ^s  a  burthen  on  the  land  devised  to  the  defendant,  there 
would  be  a  deficiency  of  260/.  los,  Q^d,  to  pay  the  pecuniary  legaciei 
particularly  ascertained,  and  also  the  unascertained  residuum  which 
the  testator  contemplates  in  his  will.  Exceptions  however,  have  been 
filed  against  this  statement,  which  will  require  examination,  before  the 
present  question  can  be  finally  settled. 
In    the   language    of  Lord   Thurlow,     ^^  Whether    the    personal 
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estate  should  be  liable  in  the  first  instance  in  exoneration  of  the  real 
estate  to  the  payment  of  the  debts^in  wills  of  this  kind,  upon  looking  into 
the  cases,  I  find  to  be  a  point  so  slender  and  fine,  that  I  cannot  collect 
any  certainty  upon  the  question,  but  so  much  uncertainty  abounds,  that 
could  the  will  of  a  testator  be  referred  to  a  number  of  lawyers,  they 
would  probably  entertain  a  diversity  of  opinions  upon  it."  1  Bro.  Cha, 
Rep.  462.  In  Stapleton  v.  Colville  (Forrest.  208)  LordTalbot  observed, 
much  might  arise  from  the  examination,  as  to  the  quantum  of  the  debts, 
and  the  amount  of  the  personal  estate  ;  and  therefore  he  took  it  to  be 
clear,  that  such  an  examination  might  be  gone  into.  So  in  Bampfield 
V.  Wyndham,  Prec.  Cha.  101,  and  several  other  cases.  Nor  do  I  see, 
how  the  rule,  ^'  that  a  specific  or  pecuniary  legacy  shall  not  be  defeated, 
by  an  application  of  the  personal  assets  in  case  of  the  real  estate  mort- 
gaged^' can  possibly  take  place,unless  a  consideration  is  had  of  these  par- 
ticulars. The  events,  as  they  arise,  must  govern  the  application  of 
the  rule. 

It  is  true,  that  in  Stepenson  v.  Heathcote,  (as  cited  in  1  Bro.  Cha. 
Rep.  466,  467.)  Lord  Keeper  Henley  is  made  to  say,  that  the  intent  of 
the  testator  in  this  particular,  is  to  be  collected  from  the  words  of  the 
will,  and  from  no  circumstances  out  of  it ;  and  Lord  Thurlow  seems  to 
adopt  the  same  idea  in  1  Bro.  Cha.  Rep.  462. 

But  for  the  reasons,  I  have  already  given,  I  consider  myself  at 
liberty  to  form  my  judgment,  on  these  extrinsic  circumstances  ;  and  if 
it  should  hereafter  appear,  that  the  ascertained  pecuniary  legacies 
would  be  disappointed  by  the  construction  contended  for  by  the  defen- 
dant, as  to  any  part  thereof,  I  am  of  opinion,  that  the  deficiency  of 
of  property  to  pay  those  legacies. should  bo  made  up  by  the  devisee 
of  the  mortgaged  premises  ;  and  that  as  to  so  much  of  the  encum- 
brance, the  personal  assets  should  not  be  considered  as  a  fund  for  pay- 
ment, in  ease  of  the  real  estate.  But  the  rule  not  holding  as  to  the 
residuary  legatees,  I  think  this  court  can  give  lihem  no  relief. 

This  construction  upon  the  best  consideration  which  I  have  been  able 
to  give  the  case,  appears  to  me  the  most  effectual  for  carrying  the 
general  intent  of  the  testator  into  full  execution,  as  far  as  it  can 
be  done,  consistently  with  the  adjudged  cases.  I  could  have  wished  to 
have  found  some  case,  wherein  the  rule  in  equity,  as  to  the  personal 
estate,  of  a  testator  going  in  discharge  of  his  personal  debt  or  general 
legacy,  has  in  the  same  will  obtained  in  part,  and  been  refused  in  part, 
pro  tanto'y  but  my  searches,  on  this  subject,  have  proved  fruitless, 
and  I  have  therefore  been  constrained  to  lake  up  the  point  before  us 
on  principle. 
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Smith,  J.  As  the  court  have  already  declared  their  unanimous 
opinion,  that  the  premises  bein<^  devised  to  Thomas  Ruston,  pro- 
vided he  pax's  to  the  executors  3000Z.  in  the  manner  prescribed  by 
the  will,  he  is  bound,  having  taken  possession  of  the  land,  to  pay 
that  sum,  I  will  not  enter  into  the  consideration  of  that  plain  point, 
but  proceed  to 

Question  2d.  No  case  in  point  has  been  cited,  nor  have  I  been 
able  to  find  any,  in  the  course  of  much  research,  in  which  it  has 
been  determined,  whether  where  mortgaged  lafid  has  been  devised 
to  a  son,  he  paying  a  certain  sum  of  money  amounting  to  more  than 
four  times  the  mortgage,  he  takes  the  land,  subject  to  the  mortgage 
money  besides ;  or  whether  the  personal  estate  of  the  testator  sh^ll 
be  applied  to  pay  the  mortgage,  where  pecuniary  legacies  bequeath- 
ed to  the  rest  of  his  children  would  be  thereby  defeated  in  part 
and  the  residuary  part  entirely  defeated;  although  the  testator 
must  have  had  in  contemplation  at  the  time  of  making  the  will, 
that  the  residuary  part  would  be  considerable,  as  he  directed  that  it 
should  be  divided  into  so  many  shares ;  the  devisee  of  the  mort- 
gaged land  being  also  one  of  the  residuary  legatees. 

'  It  therefore  becomes  necessary  to  select  and  state  such  general 
principles  and  adjudged  cases,  as  are  most  applicable  to  the  case 
before  us,  which  may  give  us  some  assistance  in  forming  a  right 
judgment  of  it. 

1  must  however  say,  with  Lord  Chief  Justice  Wilmot,  "that  cases 
in  the  books  upon  wills,  have  no  great  weight  with  me,  unless  they 
are  exactly  in  the  very  point;"  (2  Wils.  324,)  and  all  cases  depend- 
ing upon  the  intention  of  the  testator,  (which  is  the  pole  star  for 
the  direction  of  devises,)  are  best  determined,  upon  comparing  all  the 
parts  of  the  devise  itself,  without  looking  intx)  a  multitude  of  other 
cases."     2  Burr.  1112.  3  Wils.  142.    2  Atky.  374.  3  BI.  Com.  382. 

However,  in  the  construction  of  wills,  adjudged  cases  may  very 
properly  be  argued  from,  when  they  established  general  rules  of 
construction,  to  find  out  the  intention  of  the  testator.     1  Burr.  233 

!•  Npw  it  is  a  general  rule,  that  the  peraonal  estate  shall  be  first 
applied  in  the  payment  of  debts  and  legacies,  unless  there  be  express 
words,  or  a  plain  intention  of  the  testator  to  exempt  it,  or  to  give 
the  personal  estate  as  a  specific  legacy.  2  Atky.  625,  424.  1 
Wils.  24.  Pow.  on  Mortg.  374, 393.  1  Vez.  5] .  3  Atky.  202.  1 
Bro.  Pari.  Cas.  192.  2  Eq.  Ca.  Ab.  493.  Bumb.  302.  1  Bro. 
Cha.  Rep.  459  to  467,  where  all  the  authorities,  whi6h  apply  either 
in  affirmance  or  denial  of  the  doctrine,  are  thoroughly  considered. 
Forrest.  53,  (in  note.)    It  is  not  sufficient  that  testator  charge 
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the  real,  but  he  must  show  that  his  purpose  is,  that  the  personal 
shall  not  be  applied.    1  Bro.  Cha.  Rep.  145,  462.    2  Vern.  568. 

2.  It  is  the  general  doctrine  of  the  Court  of  Chancery,  that  the 
JuBrea  foetus  shall  have  the  same  benefit  of  the  personal  estate,  in 
discharge  of  the  real,  as  the  Jujeres  nahcs.  Forrest.  65,  274.  Prec. 
Cha.  2,  3.     3  Bac.  638.    Powel  on  Mortg.  370.     2  Fonbl.  196. 

It  was  a  long  time  before  a  devisee  could  prevail  with  chancery, 
to  have  the  personal  estate  applied  in  exoneration  of  the  real,  as 
appears  from  many  ancient  cases,  which  distinguish  in  that  case 
between  a  devisee  and  an  heir  at  law,  though  at  last  the  devisee  has 
prevailed,  where  no  damage  is  done  to  a  third  person.  Forrest.  54. 
Pow.  on  Mortg.  377,  379.  Cornish  v.  Mew,  1  Cha.  Ca.  271,  is  the 
last  where  the  court  refused  to  do  it.  The  first  case  in  which  it 
was  determined  in  favor  of  a  devisee  of  part  of  the  real  estate  only, 
was  2  Cha.  Ca.  84.  1  Vern.  36.  And  this  opinion  of  that  great 
man.  Lord  Nottingham,  has  been  followed  ever  since.  2  Atky. 
436.     1  Equ.  Ca.  Ab.  270. 

Thus  the  court  has  gone  as  far  as  is  reasonable,  viz.  to  put  the 
hserea  factvs  in  as  good  a  plight  as  the  haeres  naticsy  but  not  in  a  bet- 
ter.   Forrest.  55,  (note.)    Powel  on  Mortg.  379. 

It  is  said,  by  the  accurate  Mr.  Cox  in  his  note  on  1  Wms.  680. 
that  the  application  of  the  personal  assets  in  ease  of  the  real  estate 
mortgaged,  does  not  take  place  to  the  defeating  of  any  legacy.  To 
support  this  position,  he  cites  Oneal  v.  Maed,  1  Wms.  693.  Tipping 
V.  Tipping,  lb.  730.  Davis  v.  Gardner,  2  Wms.  190 ;  and  Rider 
V.  Wager.  lb.  335.    I  will  examine  each  of  these  cases. 

Oneal  v.  Mead,  (also  reported  2  Equ.  Ca.  Ab.  556,  pi.  19,)  does 
not  apply  to  the  question  before  the  court,  nor  is  the  case  accurately 
stated. 

In  Tipping  v.  Tipping,  the  Lord  Chancellor  denied  it  to  be  a  rule 
in  all  cases,  that  the  personal  •  shall  be  applied  in  ease  of  the  real 
estate,  for  it  shall  not  be  so  applied,  if  thereby  the  payment  of  any 
legacy  will  be  prevented,  much  less  where  it  will  deprive  the  widow 
of  her  bona paraj>kernalia.     S.  C.  2  Equ.  Ca.  Ab.  499,  pi.  20. 

If  the  personal  estate  here  had  gone  in  ease  of  the  real  estate,  it 
would  have  deprived  the  widow  of  her  bona  jparajyJiemalia^  and 
the  point  adjudged  goes  no  further. 

On  this  occasion  I  must  be  permitted  to  say,  with  the  cautious 
and  accurate  Judge  Foster,  (Crown  Law,  313,)  that  "general 
rules    thrown  out  in  argument,  and    carried  further  than   the 
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true  state  of  the  case  tlien  in  judgment  requireth,  have,  I  confess, 
no  great  weight  with  me."  And  witli  Vaughan,  pa.  382,  tliat  "  an 
opinion  given  in  court,  if  not  necessary  to  the  judgment  given 
of  record,  but  that  it  might  have  been  as  well  given,  if  no  such,  or 
a  contrary  opinion  had  been  broached,  is  no  judicial  opinion,  nor 
more  than  a  gratis  dictwTi. 

In  Davis  v.  Gardiner,  the  reporter  at  the  end  of  the  case  subjoins, 
if  the  testator  had  owed  a  debt,  for  which  his  real  and  leasehold 
estates  were  mortgaged,  equity  would  have  charged  all  this  debt 
on  the  real  estate,  in  order  to  have  enlarged  the  fund  for  the  pay 
ment  of  the  legacies,  as  well  as  debts.  S.  0.  2  Equ.  Ca.  Ab.  499 
p.l  »24,  note. 

My  observations  on  the  former  case  apply  hereto.  It  is  also  to 
be  considered,  that  the  court  decreed,  that  the  real  estate  was  not 
liable ;  and  that  the  personal  estate  was  not  sufficient  to  pay  all  the 
legacies  to  the  daughters,  but  was  enough  to  pay. much  the  greatest 
part  of  them.  In  one  respect  the  case  is  similar  to  that  now  before 
us.  In  each,  the  testator  was  in  all  probability  mistaken  in  the  value 
of  his  personal  property. 

In  the  close  of  Eider  v.  Wager,  it  is  said  to  have  been  admitted 
by  the  counsel  on  both  sides,  that  the  land  having  been  made  by 
the  testator  himself  a  fund  for  the  payment  of  the  mortgage  money, 
though  the  same  should  be  eased  against  an  administrator  or  residu- 
ary legatee,  yet  it  should  not  be  eased  so  as  to  disappoint  any  of  the 
debts,  or  even  legacies  given  by  the  will,  either  specific  or  pecuniary. 

In  the  case  before  us,  the  land  was  not  made  a  fund  for  the  pay- 
ment of  the  mortgage  money,  but  was  devised  to  the  defendant,  he 
paying  3000Z. ;  which  sum  was  more  than  four  times  the  mortgage 
money,  and  added  to  the  inventory,  was  sufficient  to  pay  all  the 
debts,  all  the  specific  legacies,  and  more  than  three  fourths  parts  of 
the  pecuniary  legacies. 

We  find  that  land  has  been  eased  by  the  application  of  the  per- 
sonal estate,  as  against  residuary  legatees,  Bung.  302.  2  Vern.  477. 
Powell  on  Mortg.  391,  which  it  seems  it  would  not  be  against  lega- 
tees for  certain  sums.    Ambl.  129.  4  Bro.  Cha.  Rep.  204. 

3.  The  personal  estate  shall  be  applied  in  exoneration  of  the  real 
estate,  where  no  damages  is  done  to  a  third  person,  Forrest  64, 
where  there  is  no  prejudice  either  to  a  simple  contract  creditor  or 
legatee.  lb.  Pow.  Mort.  377.  2  Fonbla.  299.  But  though  a  man 
mortgages  land,  and  covenants  to  pay  the  money,  and  dies,  the  per- 
sonal estate  shall  in  favor  of  the  heir  be  applied  to  exonerate  the 
mortgage.  So  if  there  be  no  covenant,  if  the  mortgagor  had  the 
money,  because  it  was  his  debt  and  he  was  bound  to  make  it  good, 
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though  the  land  proved  an  insnflScient  security.  But  it  is  to 
be  understood,  that  this  exoneration  shall  not  be  allowed,  unless 
there  be  personal  assets  suflSeient  to  pay  all  legacies ;  for  the  mort- 
gage shall  be  paid  out  of  the  land,  if  there  be  not  personal  assets  to 
pay  all  the  legacies ;  and  if  by  such  payment  assets  fall  short,  the 
legatees  may  make  the  mortgagee  refund.    Salk.  449. 14.  Fin.  285. 

Legatee  has  a  right  to  stand  in  the  place  of  the  mortgagee,  to 
have  satisfaction  out  of  the  real  estate  for  what  the  mortgage  shall 
exhaust  of  the  personal.  Arabl.  174.  See  2  Cha.  Ca.  4,  5.  Forrest. 
53,  54.  Pow  on  Mortga.  377,  378.    2  Fonbla.  299,  300. 

In  one  Bro.  Cha.  Rep.  454  to  467,  the  material  cases  upon  this 
subject  are  recognized,  and  the  circumstances  which  governed  the 
decision  of  each  are  thoroughly  considered. 

The  remark  of  Lord  Chancellor  Thurlow,  (lb.  462,)  how  much 
uncertainty  abounds  in  wills  of  this  kind,  has  been  already  quoted 
from  the  bench. 

In  the  decision  of  such  cases,  the  court  seems  to  have  adopted 
for  the  ground  of  its  determination,  the  distinguishing  circumstan- 
ces of  each,  without  any  direct  reference  to  any  general  principle, 
as  applicable  to  them  all.     Forrest,  211.  William's  note. 

The  greatest  judges  have  differed  on  this  subject,  and  have  even 
changed  their  own  opinions.  In  2  Atky.  439,  Pow.  Morga.  394, 
Lord  Hardwicke  was  at  first  of  opinion,  that  real  estate  descended 
was  not  liable  to  discharge  a  mortgage  on  a  real  estate  devised, 
but  afterwards  altered  his  opinion  on  the  particular  circumstances 
of  the  case.  In  1  Bro.  Cha.  Eep.  467,  Lord  Thurlow  differed 
from  Ashurst  and  Hotham,  commissioners ;  and  Lord  Macclesfield 
and  Lord  Bathurst  differed  on  the  same  point. 

Upon  the  whole,  therefore,  it  does  not  appear  that  there  is  apy 
case  the  same  in  the  point  adjudged  as  the  present ;  and  there  being 
no  well  considered  solemn  decision,  the  court  may  resort  to  princi- 
ples. Doug.  443.  Pow.  on  Mortga.  91. 

Fi'om  a  careful  I'eview  of  all  the  cases  on  this  head,  these  general 
conclusions  seem  fairly  to  be  inferred.  Where  mortgaged  lands 
are  devised  to  one  (especially  to  one  of  the  testators  children,)  and 
specified  pecuniary  legacies  are  bequeathed  in  the  same  will  to  others, 
(especially  his  other  children,)  if  the  application  of  the  personal  es- 
tate to  the  payment  of  the  mortgage  money,  would  defeat  these 
pecuniary  legacies  in  the  whole,  or  in  part,  it  shall  not  be  applied, 
bat  the  devisee  shall  so  far  take  the  mortgaged  land  earn  anere. 

But  as  against  an  administrator,  executor  or  residuary  legatees, 
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the  devisees  shall  hold  the  mortgaged  lands  exonerated  out  of  the 
personal  estate,  if  that  be  sufiScient  afterpayment  of  debt  and  ascer- 
tained pecuniary  legacies. 

Should  it  be  said,  that  the  first  inference  contradicts  the  general 
rule,  that  every  devise  of  land  is  specific,  and  that  a  specific  devise 
is  never  broken  in  upon  to  make  good  a  pecuniary  legacy ;  I  answer, 
thalf,  should  unincumbered  lands  be  devised  to  one,  and  certain 
specified  pecuniary  legacies  be  bequeathed  to  others,  charged  on 
other  lands,  or  out  of  the  personal  estat^,  or  out  of  both,  and  these 
other  lands  or  personal  estate,  or  both  should  prove  deficient,  that 
deficiency  shall  not  be  made  up  put  of  the  land  so  devised.     And 

1  conceive  that  this  is  the  meaning  of  the  rule,  and  that  it  goes  no 
further. 

The  conclusions  which  I  have  drawn,  are  fortified  by  the  following 
observations. 

The  exoneration  in  favor  of  the  heir  arose  from  the  heir  being 
originally  considered  in  the  seat  of  the  ancestor,  and  while  the 
ancient  tenures  subsisted  he  was  obliged  to  perform  the  services. 

2  Atky.  435.  But  this  reason  for  exonerating  the  heir  does  not 
hold  in  this  state.  Where  an  ancestor  leaves  more  children  than 
one,  the  tenn  heir-at-law  conveys  no  idea  with  u^;  they  are  all  his 
co-heirs.  All  are  equally  entitled,  if  he  dies  intestate,  except  that 
the  eldest  son  has  the  first  offer  of  the  land  if  it  cannot  be  divided ; 
and  that  (at  the  time  this  will  was  made,)  he  was  entitled  to  two 
shares ;  and  it  must  be  presumed,  and  they  all  are  equally  objects 
of  the  father's  bounty,  where  he  does  not  expressly  and  clearly  give 
a  preference,  or  lay  a  burthen  on  his  boxmty  to  some,  in  order  to 
exonerate  others  of  them  from  a  charge  to  which  the  estate  devised 
to  these  last  would  be  liable,  unless  thus  exonerated*  With  us,  such 
exoneration  is  not  to  be  presumed. 

I  shall  at  all  times  pay  a  due  regard  to  the  laws,  and  the  decisions 
of  the  courts  of  justice  of  that  country  from  which  we  derive  our 
jurisprudence,  where  they  are  applicable  to  this  country.  The  bet- 
ter we  are  acquainted  with  them,  the  more  firmly  shall  we  be  con- 
vinced that  they  contain  the  utmost  exertions  of  human  wisdom  on 
the  subject  matter ;  but  at  the  same  time,  I  must  be  permitted  to 
own,  that  I  do  not  feel  ray  mind  fettered  by  them  in  instances 
wherein  they  do  not  apply,  but  are  repugnant  to  the  spirit  of  our 
constitution.  Instances  indeed  there  may  be,  in  which  by  our  gen- 
eral practice,  (and  in  all  cases  where  there  have  been  solemn  decis- 
ions,) those  laws  have  become  the  land  marks  of  property ;  and  in 
such  cases  a  judge  is  bound  by  them,  although  he  would  not  in  the 
first  instance  have  adjudged  them  applicable  to  us. 
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The  preference  given  to  the  heir  at  law,  (and  I  have  already 
shown  that  the  devisee  cannot  be  in  a  better  situation  than  the  heir,) 
by  the  laws  of  England,  has  not  amongst  ns  become  a  rule  of  pro- 
perty, further  than  I  have  mentioned.  It  is  therefore  incumbent  on 
us,  to  decide  according  to  the  genius  of  our  own  laws  and  constitu- 
tion, in  the  case  before  us. 

In  this  state,  the  real  and  personal  estates  descend  through  the 
same  channels ;  in  England,  they  divide  at  the  death  of  the  ances- 
tor, and  go  through  different  channels.  This  forms  a  strong  pre- 
sumption against  exonerating  the  heir  or  devisee  of  the  real  estate 
at  the  expense  of  those  to  whom  pecuniary  legacies  are  bequeathed, 
because  it  is  a  general  observation,  that  men  in  making  their  wills 
are  very  much  influenced  by  the  laws  of  the  country  wherein  they 
live,  respecting  the  descent  of  intestate's  estates,  and  therefore,  in 
the  construction  of  wills  doubtful  in  this  point,  judge^  ought  to 
have  those  laws  constantly  in  view. 

If  these  conclusions  and  observations  be  just,  the  application  of 
them  to  the  case  in  question  is  easy.  The  defendant  is  liable ;  he 
takes  the  land  with  the  incumbrance.  But  to  what  extent?  Not 
surely  to  the  amount  of  the  whole  debt,  interest  and  costs,  recovered 
on  the  mortgage,  if  a  total  exoneration  of  the  mortgaged  land 
devised  to  him,  by  the  personal  estate,  would  not  leave  a  deficiency 
of  much  more  than  one  third  of  the  mortgage  money,  to  pay  all  the 
pecuniary  legacies. 

He  is  liable  to  make  up  that  deficiency,  with  interest  from  the 
time  it  ought  to  have  been  paid.  Would  it  not  be  absurd,  as  well 
as  unjust,  that  he  should  be  obliged  to  pay  the  whole  mortgage,  if 
only  one  penny  should  be  wanting  to  pay  the  debts  and  specified 
pecuniary  legacies,  and  yet  that  he  should  not  be  liable  to  pay  any 
part  of  it,  in  favor  of  the  residuary  legatees,  had  there  been  that 
penny  to  pay  the  pecuniary  legacies? 

Should  it  be  said,  that  in  the  adjudged  cases  on  this  subject,  the 
heir  or  devisee  has  taken  the  land  subject  to  the  whole  mortgage 
money,  or  has  been  entirely  exonerated  out  of  the  personal  estate, 
I  repeat  my  observation  in  answer,  that  I  find  no  case  in  the  books 
similar  to  that  before  us.  Where  there  are  precedents,  it  is  for  the 
public  good,  that  judges  should  adhere  to  them  ;  but  where  there 
are  none,  it  is  equally  incumbent  on  them  to  deduce  one  from  gen- 
eral principles,  which  may  reach  the  substantial  justice  of  every 
similar  case. 

The  court  then  proceeded  to  nominate  three  persons  to  audit  the 
accounts  of  the  executors  of  Job  Ruston,  and  settle  the  balance  due 
to  them,  (if  any,)  on  payment  of  the  debts  and  ascertain  pecuniaiy 
legacies  under  the  will. 
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AT  NISI  PEIUS,  AT    CAELISLE,  APRIL  ASSIZES,  1796. 


CORAM,   BHIPPEN  AND  YEATES,   JUSTICES. 


■  »  •  ^» 


JosiAH  Matlack,  surviving  executor  of  Eeuben  Haines  surviving 
executor  of  John  Lukens  against  Frances  Eead,  Matthias 
Slough,  and  William  Irvine,   surviving  executors  of  Eobert 

Callender. 


In  debt  on  a  judgment  by  executors,  defendants  shall  not  give  in  eTidence  under  the 
plea  of  payment,  that  the  plaintifiTs  testator  had  renounced  his  interest  in  certain  lands 
of  the  defendant's,  and  that  his  devisees  have  since  sold  part  of  them. 

Debt  on  judgment  had  in  Philadelphia  county,  in  March  term 
1774,  for  4M.  10«.  5(f.  founded  on  a  report  of  referees.  Plea  pay 
ment  with  leave,  &c. 

Mr.  Duncan  for  the  defendants,  offered  to  show  by  the  deposi- 
tion of  George  Morgan,  one  of  the  referees,  taken  under  a  rule  of 
court,  that  on  settlement  of  the  accounts  between  Lukens  and  Cal- 
lender, the  latter  charged  the  former  with  one  moiety  of  sundry 
moneys  paid  on  divers  surveys  of  lands  taken  up  in  partnership 
between  them;  that  Lukens  declined  .having  any  thing  to  do  there- 
with, quitted  all  claim  thereto,  and  promised  to  release  to  Callender 
all  his  interest  therein,  which  he  had  neglected  to  do  ;  that  since 
the  death  of  Lukens,  his  heirs  had  sold  one  of  the  tracts,  and  claimed 
title  in  the  others,  by  means  whereof  the  devisees  of  Callender 
would  be  put  to  considerable  expense  in  defending  the  lands  which 
had  been  fonnally  relinquished  by  Lukens. 

The  testimony  was  excepted  to  by  Mr.  Hamilton  for  the  plaintiff. 
And  j?^  cur^  it  is  not  admissible  in  the  present  suit.  Independent 
of  any  release,  if  the  facts  sworn  to  by  Morgan  are  well  founded,  the 
devisees  of  Lukens  can  have  no  pretensions  to  these  lands  after  the 
renunciation  by  their  testator.  What  they  have  done  or  mean  to 
do,  cannot  operate  against  the  plaintiff.  As  to  him,  the  judgment 
is  assets,  for  which  he  must  account. 

Verdict  pro  quer.  for  44^.  10«.  ^d.  debt,  61Z.  0«;  2^?.  damages, 
and  six  pence  costs. 
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William  Buchakan,  executor  of  Samuel    Smith  against  John 

Montgomery. 

In  convenant  for  non-payment  of  rent,  a  witness  who  had  written  a  letter  by  order  of  the 
plaintiffs  testator  to  the  defendant,  directing  him  to  pay  two  years'  rent  to  the  witness, 
allowed  to  give  evidence,  and  the  objection  restrained  to  his  oredlt,  under  corroborating 
circumstances.  It  is  not  a  matter  of  course  that  rent  in  arrear  should  pay  interest 
though  secured  by  deed. 

In  covenant  for  non-payment  of  rent,  the  defendant  offered 
ill  evidence  the  deposition  of  doctor  William  Montgomery,  (the  son 
of  the  defendant,  and  grandson  of  the  plaintiff's  testator.)  taken 
under  a  commission,  tending  to  prove,  that  by  his  grand  father's 
orders  he  had  written  a  letter  in  his  name  to  his  father,  directing 
him  to  pay  two  yeai-s'  rent  to  the  witness,  as  a  token  of  his  affection, 
his  grand  father  being  unable  to  write  himself.  The  letter  dated 
10th  July  1783,  was  produced  therewith. 

The  inability  of  Smith  to  write,  was  also  proved  by  another 
witness,  for  some  years  previous  to  1783. 

Mr.    Hamilton   for    the  plaintiff,   excepted   to  the  testimony. 

An  agent  shall  not*  establish  his  authority  by  his  own  oath,  and 

particularly  so,  where  the  exercise  of  that  authority  puts  money  into 

his  own  pocket.     It  would  be  of  mischievous  consequence  to  society  ■ 

if  such  a  practice  was  gone  into.    A  trustee  shall  be  no  witness  in 

a  cause  wherein  he  is  ordered  to  account.   12  Vin.  8,  pi.  20,  cites 

Barnard.  416.    A  witness  swearing,  that  at  the  time  of  the  action 

brought  he  was  conceraed  with  the  plaintiff,  in  a  ship  and  tackle, 

but  long  since  had  sold  his  interest,  so  that  at  the  time  of  trial  he 

was  in  no  wise  concerned  in  the  consequence  of  the  cause,  was  held 

incompetent.     12  Vin.  31,  pi.  0,  cites  Skin.  174.     A  pilot  is  no 

witness  in  an  action  for  running  over  the  plaintiff's  barge  with  his 

ship.  1  Salk.  287.    A  sailor  is  no  witness  in  an  action  by  another, 

for  wages,  where  the  question  turns  on  the  loss  of  the  ship.  1  Stra. 

414. 

Here  doctor  Montgomeiy  is  interested  in  the  very  question  trying. 

The  plaintiff  and  he  claim  the  sanie  two  years'  rent.     If  the  money 

was  not  given  to  him  by  his  grand  father,  he  is  liable  over  to  his^ 

personal  representative.    If  a  verdict  goes  against  his  father  for  the 

amount  he  ought  to  refund  to  him,  notwithstanding  the  release  which 

has  been  executed  to  hini  by  the  defendant,  to  enable  him  to  give 

testimony. 

Mr.  Duncan  e  contra  for  the  defendant.    Objections    at  this 

day  are  generally  restrained  to   the  credit  of  witnesses,  and  do 

not  as  formely  go  to  their  competency.   1  Term  Rep.  300.     H. 

Bla.  308.    If  they  are  not  immediately  interested  in   the  event 

of  the  cause,  they  will  be  received.  1  Term  Rep,  301.  4  Term 
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Bep.  20.  It  is  a  enfflcient  answer  to  an  objec|^on  to  a  witness,  that 
he  can  recover  nothing  in  the  suit  then  tiying.  F.  Ves.  61.  Unless 
the  verdict  can  be  given  in  evidence  in  another  suit,  by  or  against 
the  witness,  he  is  admissable.  3  Term  Eep.  32,  34,  36.  It  will  not 
be  pretended,  that  if  the  now  plaintiff  should  bring  an  action  against 
the  witness,  he  could  possibly  avail  himself  of  the  verdict  in  this 
caus6 ;  and  to  the  defendant  he  can  never  be  answerable  by  reason 
of  the  release.  Such  an  instrument  would  have  made  the  pilot  a 
good  witness  in  the  case  cited  by  the  plaintiff.  2  Stra.  1083.  So  of 
sailors  or  coachmen,  to  disprove  their  own  negligence  in  actions 
against  their  employers  for  damage  done  by  them  in  their  occupa- 
tions. 4  Term  Rep.  590.  Here  are  strong  corroborating  circum- 
stances to  take  this  case  out  of  that  of  a  common  agency.  One  who 
has  acted  under  a  bare  authority  shall  be  allowed  to  prove  the 
execution  of  it.  2  Bull.  818.  A  son  who  embezzled  his  father's 
money  was  allowed  a  witness  in  trover  against  a  third  person  to 
whom  he  had  delivered  it.  1  Salk.  289. 

By  the  court.  The  objection  under  all  the  circumstances  of  the 
case,  goes  to  the  credit  and  not  the  competency  of  the  witness. 
The  transaction  was  between  an  ancient  man  and  his  grandson  just 
beginning  the  world,  and  it  was  natural  that  the  old  gentleman 
should  give  his  decedant  some  instance  of  his  bounty.  It  is  fully 
proved,  that  the  advanced  age  and  weakness  of  the  testator  pre- 
vented him  from  the  exercise  of  his  pen,  and  therefore  ho  recurred 
to  an  amcmuensia.  To  the  defendant,  the  witness  clearly  is  not 
liable  by  reason  of  his  release.  Nor  can  he  be  answerable  to  the 
plaintiff,  unless  he  had  orders  from  the  testator  to  receive  the 
money ;  and  therefore  the  exception  on  the  score  of  liability  to  the 
plaintiff,  must  presuppose  that  very  authority,  which  is  now  con- 
tested at  the  bar,  and  consequently  is  fdo  de  se.  It  appeared  in 
the  event,  that  two  years'  rent  only  out  of  ten  years  which  were 
sued  for,  remained  due  from  the  defendant,  and  the  plaintiff's  coun- 
sel insisted  on  interest  thereon,the  demand  being  certain  and  founded 
on  a  writing  sealed.  But  the  court  observed,  that  it  was  by  no 
means  a  matter  of  course,  that  rent  in  arrear  should  pay  interest.  2 
Ld.  Ray.  774.  2  Fonbla.  428.  The  practice  of  the  late  proprie- 
tors in  collection  of  their  quit-rents  had  generally  established  this 
usage  in  Pennsylvania,  that  interest  was  not  demandable  on  rent 
charges  or  other  rents,  though  secured  by  deed ;  and  unless  unreas- 
onable and  vexatious  delay  has  occurred  in  withholding  rent,  inter- 
est was  not  properly  recoverable  thereon. 
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The  jury  found  yjcordingly,  SOL  damages,  and  six  pence  costs. 


»  •  ^* 


John  Dunbak  heir  of  William  Dunbak  against  Conrad  Jumper 

assignee  of  Rev.  William  T^0MS0N. 

A  small  variance  in  settii^g  out  a  written  instrument  in  the  declaration  will  be  fatal ;  bu) 
the  rule  does  not  hold,  where  the  defendant  by  a  trick  withholds  the  instrument. 

Grant  of  land  necessary  to  a  mill  in  fee,  grantee  yielding  and  paying  to  the  grantor  and 
the  lawful  heir  of  his  body,  the  privilege  of  grinding  certain  grain  in  the  mill,  toll  free, 
is  a  covenant  running  with  the  land,  and  the  eldest  son  after  the  death  of  grantor, 
may  support  covenant  thereon,  against  the  assignee  of  the  grantee  with  notice  of  the 
charge. 

Covenant.     Pleas  nan  est  factum  and  covenants  performed, 
with  leave  to  give  the  special  matters  in  evidence. 

The  suit  was  founded  on  articles  of  agreement  between  the  said 
William  Danbar  and  William  Thomson,  bearing  date  January  23d, 
1765,  whereby  Dunbar,  in  "  consideration  of  the  rents  and  covenants 
therein  contained,  sells  to  Thomson,  his  heirs  and  assigns,  one  half 
acre  of  land,  they  yielding  and  paying  to  Dunbar,  and  the  lawful 
heirs  of  his  body,  the  privilege  of  grinding  such  grain  as  may  be 
used  or  consumed  by  Dunbar  in  his  private  family  on  the  planta- 
tion which  he  now  occupies,  or  the  heir  of  his  body  on  the  said  plan- 
tation after  his  decease,  free  of  toll,  as  long  as  the  mill  shall  be  in 
order  to  grind  ;  and  if  the  mill  shall  ovei'flow  a  greater  quantity  of 
ground,  Dunbar  obliged  himself  to  convey  to  Thomson  such  fur- 
ther quantity,  and  thereby  released  him  from  all  damages,  on  Thom- 
son paying  him  for  the  land  according  to  the  judgment  of  two  indiffer- 
ent persons."    A  covenant  of  special  warranty  on  the  part  of  Dun- 
bar was  also  contained  therein.     It  was  conceded,  that  the  one  half 
acre  of  land  was  indispensably  necessary  to  the  defendant's  mill ; 
the  dam  required  it  as  an  abuttal.     Dunbar,  the  father,  died  in 
1765,  and  by  his  will  devised  to  his  two  sons,  John  (the  now  plain- 
tifi^  the  eldest  thereof)  and  Thomas,  the  lands  adjoining  to  the 
mill,  containing  870  acres,  whereof  he  died  seized.     Thomson, 
after  his  death,  and  one  John  Holmes,  a  purchaser  of  the  premises 
under  him,  freely  permitted  the  widow  of  Dunbar,  the  privilege  of 
grinding  the  family  grain,  toll  free.    The  defendant  who  bought 
the  mill  arid  appurtenances  in  1775,  continued  the  like  privilege  to 
the  plaintiff,  but  having  obtained  a  conveyance  of  87  acres  and  36 
perches,  part  of  the  lands  devised  to   Thomas  Dunbar,  refused  it 
after  that  period,  in  1783.     He  also  in  1779,  got  a  deed  from  the 
eaid  Thomas  and  his  brother  William,  for  a  few  perches  of  land, 
which  recited  the  articles  of  1765. 


1796]  OF  PENNSYLVANIA.  75 

It  appeared  that  both  Holmes  and  the  defendant  had  notice  of 
the  articles  of  agreement,  before  the  times  of  tlieir  respective  pur- 
chases, though  Thomson's  conveyance  made  no  mention  thereof. 

In  1779,  the  defendant  brought  the  articles  to  the  recorder's  oflSce 
to  be  entered  of  record,  and  the  word  "used"  (applied  to  the  grain) 
being  darkly  expressed,  therein,  was  inserted  in  the  record  "raised" 
by  the  misprision  of  the  clerk.  On  the  action  being  brought  in 
the  Common  Pleas,  oyer  was  demanded  by  the  defendant,  and  the 
plaintijQF  offering  to  make  oath  that  he  had  not  the  original  agree- 
ment in  his  possession,  and  on  the  most  careful  inquiry  could  not 
discover  where  it  was,  the  court  on  argument  determined,  that  a  copy 
of  the  record  should  be  received  as  good  oyer.  The  defendant  at  that 
time  had  both  parts  of  the  agreement  in  his  hands,  and  now  pro- 
duced them  in  court,  though  he  was  positively  charged  with  having 
before  repeatedly  denied  it.  He  most  probably  had  obtained  one 
of  the  parts  from  the  widow  of  old  Dunbar,  with  whom  it  was 
proved  the  plaintiff  had  been  on  bad  terms ;  and  it  was  sworn  by  a 
witness,  that  he  would  not  pay  the  consideration  money  of  the  87 
acres  tract  until  he  received  the  copy. 

The  plaintiff  was  entitled  223|^  acres,  part  of  his  father's  original 
tract  of  370  acres,  including  the  old  mansion  house.  His  declara- 
tion set  forth  the  articles  as  recorded,  and  of  course  it  contained  thQ 
words  *•  grain  raised  "  instead  of  "  used,"  &c. 

A  motion  was  make  for  a  nonsuit,  on  the  ground  of  this  variance. 
It  was  said  to  be  a  very  material  one,  and  altered  the  whole  contract. 
It  was  the  plaintiff's  fault  to  commence  his  suit  before  he  had 
obtained  the  original  written  instrument.  The  defendant  was  not 
bound  to  furnish  the  plaintiff  with  materials,  to  enable  him  to  draw 
his  declaration.  It  is  admitted  by  counsel  in  ^spin.  JVi,  Prvus 
Reports  51,  that  a  variance  between  the  instrument  declared  on  and 
the  original,  though  in  the  possession  of  the  defendant,  will  nonsuit 
the  plaintiff.  If  a  recognizance  be  taken  before  a  judge  and  not  in 
court,  and  the  plaintiff  declares  on  a  recognizance  in  court,  it  is  a 
fatal  variance.    2  Salk.  664,  659. 

But  the  court  refused  the  motion.  The  rule  certainly  is,  that  a 
trivial  variation  in  setting  out  a  contract  or  written  instrument  is 
fatal.  3  Term  Rep.  643.  4  Term  Rep.  560  Cowp.  177.  1  Stra.  201.  3 
Salk.  660.  But  the  application  of  the  rule  must,  in  reason,  be  confined 
to  such  cases,  where  either  the  plaintiff  has  the  original  in  his  pos- 
session or  can  by  due  exertions  obtain  it. 
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The  action  of  trover  brought  for  the  bill  of  exchange  in  the  case 
cited  at  the  bar,  was  grounded  on  the  bill's  coming  into  the  defend- 
ant's hands  and  his  subsequent  conversion ;  therefore,  by  giving  due 
notice,  the  plaintiff  might  have  procured  it,  or  have  been  let  into 
other  evidence. 

There  was  much  unfairness  in, the  defendant's  conduct  in  the 
present  instance.  He  prayed  oyer  as  a  measure  necessary  for  his 
defence  in  the  action.  He  denied  having  the  articles  in  his  custody. 
The  plaintiff  neither  had  the  originals  nor  knew  where  to  procure 
them.  The  Justices  of  the  Common  Pleas  under  such  circumstances, 
rightly  held,  that  a  copy  furnished  from  the  record  was  oyer,  and 
the  declaration  pursued  the  record.  The  defendant  himself  brought 
the  deed  to  the  office  to  be  recorded,  and  could  not  be  surprised  by 
the  papers  which  he  now  produces.  After  this  improper  manage- 
ment, it  does  not  lie  in  the  mouth  of  the  defendant,  to  insist  on  the 
variance,  however  fatal  it  migGt  be  in  common  cases.  The  court  at 
the  same  time  expressed  their  sentiments,  that  if  the  plaintiff  on  a 
fiill  hearing  should  be  entitled  to  a  verdict,  the  jury  should  propor- 
tion the  damages  to  the  loss  of  the  privileges  as  really  contracted 
for  the  original  agreement. 

Three  objections  were  then  raised  to  the  plaintiff''6  recovery  :  1st, 
The  presumption  was,  that  the  covenants  in  the  agreement  had 
been  released.  2d,  That  the  defendant  was  not  bound  thereby.  3d, 
That  the  plaintiff  could  not  entitle  himself  to  the  suit. 

On  the  first  head  it  was  said,  that  the  defendant  having  in  his 
hands  both  parts  of  the  articles  of  agreement  of  1765,  it  must  be 
presumed  that  he  came  to  the  possession  the^^of  fairly  ;  and  that 
the  covenant  of  Thomson  had  been  extinguished  and  released  by 
the  joint  consent  of  the  Dunbar  family. 

But  to  this  it  was  answered,  that  his  possession  of  the  countei'part 
of  the  contract  had  been  fully  accounted  for.  The  widow  of  Dun- 
bar and  the  plaintiff  had  disagreed,  and  the  defendant  extorted  the 
the  family  copy,  by  refusing  to  pay  the  consideration  money  of  the 
87  acres  and  36  perches  tract,  until  it  was  delivered  up  to  him. 
He  had  continued  the  privilege  of  the  plaintiff  up  to  1783,  and  if 
the  later  had  agreed  to  release  it,  the  same  was  readily  capable  of 
proof. 

On  the  second  ground,  the  defendant  contended  that  this  pri- 
viliege  could  not  be  considered  as  a  rent,  because  it  did  not  is- 
sue out  of  the  specific  lands  granted.    The  covenant  is  collate- 
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ral  to  the  one-half  acre  transfen-ed ;  it  applies  solely  to  the  mill. 
The  words  "  yielding  and  paying"  must  be  reservations  out  of  the 
thing  granted.  , 

When,  a  covenant  extends  to  a  thing  m  esse^  parcel  of  the  demise, 
it  shall  go  with  the  land  and  bind  the  assignee,  though  not  men- 
tioned :  aliter^  where  it  is  collateral  to  the  thing  demised  ;  for  there 
the  assignee  is  not  bound,  though  expressly  named.  5  Co.  16  a,  h. 
8  Wils.  27.  This  covenant  would  bind  Thompson  or  his  personal 
representatives,  but  cannot  affect  his  assignees,  though  they  had 
notice  thereof.  Though  it  might  run  with  the  half  acre,  it  does 
not  go  with  the  mill,  and  from  the  mill  the  benefit  is  to  issue. 

Besides,  it  was  uncertain  whether  the  mill,  with  the  addition  of 
the  half  acre,   could  be  carried  into  effect ;  and  a  grant  of  a  mere 
possibility  is  void.    3  Com.  Dig.  439.    The  deed  of  Thomson,  on 
the  fece  of  it,  did  not  charge  the  mill  and  lands  with  this    privi 
lege  as  an  incumbrance. 

The  plaintiff's  counsel  insisted  that  the  contract  was  completely 
reasonable,  and  was  equally  beneficial  to  Thomson  and  his  assigns 
as  to  Dunbar.  The  scite  of  the  mill  could  only  be  rendered  pro- 
ductive, by  obtaining  this  half  acre  to  butt  the  dam  on ;  it  was  a 
sine  qua  non  to  the  mill  itself;  when  a  grant  of  it  was  procured, 
the  former  impossibility  of  erecting  an  useful  mill  was  reduced  to 
absolute  certainty. 

This  privilege  may  in  strictness  be  considered  as  a  rent,  issuing 
out  of  the  mill  and  its  appurtenances,  and  might  be  distrained  for.  A 
distress  may  be  taken  for  any  kind  of  rent  in  arrear.  Co.  Lit.  86, 
116.  2  Bl.  Com.  41.  3  Bl.  Com.  6,  7.  Eents  and  other  profits 
out  of  land  are  inheritable,  though  they  lie  not  in  tenure.  2  Woode- 
son,  4,  5.  Shares  in  the  new  river  water  are  incorporeal  herdita- 
ments.  lb.  69.  Incorporeal,  as  well  as  corporeal  hereditaments 
are,  in  general,  at  the  same  time,  tenements.  Ih.  60.  If  rent  was 
reserved  on  land,  and  some  incorporeal  hereditament  (as  tithes)  joint- 
ly, though  the  sum  was  much  greater  in  respect  to  the  tithes  than 
the  land,  yet  the  whole  was  considered  as  issuing  out  of  the  latter, 
at  least  in  respect  to  the  remedy  by  distress.  Ih.  67.  Kent  is  re- 
servable  out  of  the  vesture  or  herbage  of  land  demised.  Co.  Lit. 
47.  There  is  no  difference  between  lands  and  tithes,  in  the  case 
of  a  rent  against  an  assignee.  3  Wills.  32.  A'covenant  by  lessees, 
to  grind  all  the  com,  &c.,  which  lessors  should  spend  ground, 
relates  to  the  premises,  and  running  with  the  land,  may  bind 
the  assignee.     1  Vez.  56.    Equity  will  decree  an  assignee  to  pay 
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rent  after  he  has  assigned,  if  he  has  enjoyed  the  estate.  2  Vem, 
421.  And  in  the  same  book,  423,  it  is  said  by  counsel,  that  though 
assignees  may  not  be  liable  at  law  for  an  incorporeal  inheritance, 
for  want  of  privity  of  estate,  yettequity  would  oblige  them  to  an- 
swer the  rent.  If  assignee  of  a  lease  assigns  it  over,  equity  will 
compel  him  to  pay  the  rent  which  became  due  during  his  enjoy- 
ment, though  the  privity  of  estate  was  destroyed  in  law.  1  Equ. 
Cas.  Ab.  47.  Equity  will  extend  relief  against  an  assignee.  1 
Fonbla.  350. 

The  present  case  in  principle  much  resembles  that  in  Prec.  Cha. 
39.  There  a  water  course  was  granted  by  baron  and  feme,  through 
feme's  lands,  with  covenants  for  them,  their  heirs  and  assigns,  to 
cleanse  and  keep  it  in  repair,  and  suffer  a  common  recovery  to  es- 
tablish the  grant ;  and  it  was  held  not  to  be  a  personal  covenant,but 
to  run  with  the  land,  and  to  bind  the  assignees,  being  made  good 
by  the  recovery. 

The  circumstance  of  the  recital  in  the  deed  of  1779  of  the  arti- 
cles of  1765,  from  Thomas  and  William  Dunbar  to  the  defendant, 
for  one  rood  and  sixteen  perches  of  land,  will  moreover  subject  the 
defendant  to  this  covenant.  For  a  recital  in  a  deed,  transferring 
property,  amounts  to  an  agreement  that  the  party  is  so  entitled,  as 
is  stated  in  the  recital.  1  Pow.  on  contracts,  23.  A  party  cannot 
say  anything  against  his  recital.  1  Leon.  122.  Covenant  will  lie 
on  a  recital.  2  Equ.  Cas.  Ab.  653.  The  rule  is,  that  all  covenants 
shall  be  construed  according  to  their  substantial  meaning,  and  most 
strongly  against  the  covenantor.     1  Espin.  270,  271. 

On  the  last  ground,  it  was  said  for  the  defendant,  that  if  the 
plaintiff  recovers,  he  must  bring  himself  within  the  description  of 
the  agreement.  He  ought  to  occupy  the  whole,  and  not  a  part  of 
his  father's  lands.  It  will  not  be  urged,  that  if  he  has  sold  and 
conveyed  the  lands  he  now  holds,  he  could  personally  be  entitled  to 
this  privilege ;  so  when  the  plaintiff's  brothers  conveyed  to  the  de- 
fendant the  tract  of  87  acres,  it  must  be  supposed  to  have  extinguished 
the  covenant.  The  privilege  was  an  entire  thing ;  it  could  not  be 
divided  among  all  the  children  ;  nor  was  such  a  benefit  in  contem- 
plation of  the  parties.  There  is  no  heir  at  law  in  Pennsylvania, 
where  there  ai'c  several  children.  All  equally  represent  their  father; 
no  one  can  take  in  preference  to  the  rest ;  and  in  this  particular  our 
policy  varies  from  England. 

If  the  words  "  lawful  heir  of  his  body,"  are  merely  descrip- 
tive of  the  person  to  take,  then  William  Dimbar  and  the  plain- 
tiff his  son  would  be  joint  tenants.    But  the  terms  of  the  contract 
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forbid  this  construction,  because  the  privilege  is  expressly  confined 
to  the  father,  during  his  life*  Neither  can  the  words  operate  as 
terms  of  limitation.  Rent  reserved  to  one  of  his  heirs,  is  good 
only  during  the  life  of  the  grantor,  and  is  void  as  to  the  heir.  4 
Bac.  349.  5  Com.  Dig.  524.  5  Co.  112.  Co.  Lit.  214.  a.  Vent.  163. 
Lease  for  years^  reserving  rent  to  his  heirs,  or  to  commence  after 
his  death,  the  rent  is  incident  to  the  reversion  descending  to  the 
heir ;  aliter  if  the  reservation  had  been  made  to  his  son,  though  he 
happens  afterwards  to  be  heir.  4  Bac.  Ab.  347.  Gilb.  on  Kents, 
58. 

Should  it  be  urged  that  this  is  an  estate  tail,  it  will  admit  this 
answer,  that  such  a  right  cannot  be  entailed,  for  the  inheritance 
must  necessarily  issue  out  of  lands,  and  not  be  merely  personal,  or 
arising  out  of  chattels.    Co.  Lit.  20.  a. 

The  words  of  the  agreement  are  too  vague  and  uncertain  a  foun- 
dation for  the  plaintiff's  action. 

The  plaintiff's  counsel  answered  that  he  was  fully  within  the 
description  of  the  article.  He  was  the  eldest  son,  and  as  such  the 
heir  at  law  of  William  Dunbar.  He  owned  the  most  considerable 
part  of  the  original  tract,  lived  in  the  old  house  on  the  land,  and 
had  not  transferred  the  same.  The  limitation  of  privilege  to  the 
plaintiff  is  not  in  the  disjunctive  but  in  the  conjunctive.  It  is  asser 
ted,  that  such  a  privilege  as  the  present  may  be  entailed,  and  tliat 
there  are  apt  words  to  effect  it  in  the  present  instance.  Tlie  word 
"heir"  is  necessary  to  create  an  estate  tail.  Co.  Lit.  20.  a.  It  is 
furnien  coUectivum;  there  can  be  but  one  heir  at  one  time,  and  it 
shall  go  from  heir  to  heir.  Cro.  El.  313,  314.  An.  house  and  fumL 
ture  are  limited  to  a  feme  and  such  heir  of  her  body  as  should  be 
living  at  her  death,  and  in  default  of  such,  remainder  over ;  the 
feme  has  an  estate  tail  in  the  house,  and  the  absolute  propei*ty  in 
the  furniture.  2  Vem.  324.  Rents  or  other  profits  granted  out  of 
land  may  be  entailed  and  barred  by  a  common  recovery ;  other- 
wise annuities.  2  Woodeson,  71,  72.  Where  the  reservation  of  rent 
is  general,  it  shall  be  carried  to  the  person  who  would  have  suc- 
ceeded to  the  estate,  if  no  lease  had  been  made ;  where  it  is  partic- 
ular (as  to  the  lessor  himself,)  it  shall  determine  by  his  death.  4 
Bac.  Ab.  349.  A  covenant  real  will  descend  to  the  heir,  and  run- 
ning with  the  land,  the  heir  at  law  may  bring  the  action.  10  Mod. 
158.  The  heir  at  law  may  be  charged  as  assignee  in  covenant, 
which  runs  with  the  land.  4  Term  Eep.  75.  Such  covenants  as 
are  annexed  to  the  estate  shall  descend  to  the  heir  of  covenantee, 
and  he  alone  shall  take  advantage  of  them.  1  Bac.  Ab.  533.  2 
Com.  Dig.  561. 
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The  court  infonned  the  jury,  there  was  nothing  unreasonable  or 
inequita^blc  in  the  plaintiff's  claim.     The  mill  could  not  exist  with- 

,1  *  -  ^  ""'OTikil  half  acre  of  ground,  and  William  Dunbar  wag 
entitled  to  aix  adequate  compensation  for  his  grant. 

The  defendant  had  purchased  the  mill  and  lands  with  full  notice 
of  the  charge,  and  had  performed  the  contract  in  all  its  parts  until 
1783,  when  he  purchased  a  part  of  the  lands  devised  to  the  plain- 
tiff's brother  Thomas.  He  now  rests  his  defence  on  grounds  mere- 
ly legal. 

The  presumption  contended  to  arise  from  both  parts  of  the  arti- 
cles being  in  the  defendant's  possession,  that  the  covenant  had  been 
released  by  the  family,  had  been  fully  obviated  by  the  evidence 
produced.  Besides  if  this  right  was  vested  in  the  plaintiff,  the 
other  branches  of  the  family  could  not  defeat  it. 

The  covenant  on  the  part  of  William  Thomson  could  not  be  con- 
sidered as  personal  to  himself  and  collateral  to  the  lands.  The  half 
acre  was  appurtenant  to  the  mill  and  indispensably  necessary  there- 
to. It  was  an  essential  part  of  the  mill  itself,  and  the  mill  was  de- 
pendent thereon.  Under  the  authorities  cited,  therefore,  the  cov- 
enant would  run  with  the  mill  and  appurtenances,  and  bind  the 
assignee,  though  not  named.  Besides,  one  possessed  of  a  mill, 
might  charge  the  same  with  such  a  privilege  for  the  benefit  of  an- 
other, as  is  now  contended  for.  Thomson  for  himself,  his  heirs  and 
assigns,  impliedly  covenants  to  yield  and  pay  the  benefit  of  grind- 
ing certain  grain,  toll  free,  for  a  good  and  adequate  consideration. 
This  is  the  substantial  construction  of  the  article,  though  there  are 
no  express  words  granting  the  charge. 

The  present  plaintiff  is  entitled,  it  any  one  under  old  William 
Dunbar  can  be  entitled  to  this  emolument,  after  his  death.  To 
form  a  different  construction  would  disappoint  the  clear  declared 
intention  of  the  parties.  John  Dunbar  was  the  eldest  son ;  and  as 
such  (technically  speaking  according  to  the  English  law)  might  well 
be  denominated  the  heir  at  law.  It  is  true,  the  terms  are  not  equally 
applicable  by  the  policy  of  our  laws,  as  in  Great  Britain,  in  common 
cases.  But  even  in  Pennsylvania,  lands  entailed  descend  according 
to  the  course  of  the  common  law ;  and  this  has  been  the  uniform 
idea  for  ninety  years  past,  and  has  been  so  determined  judicially. 
The  eldest  son  claims  not  under  the  father,  but  through  the  father, 
in  case  of  an  entSiUy  jperforTnmri  doni.  The  description,  which  can 
suit  no  one  but  the  plaintiff  (after  his  father's  death)  agrees  in  other 
particulars.  He  lives  in  his  father's  mansion  house,  and  is  entitled 
to  nearly  two  third  parts  of  the  tract  whereof  his  father  died  seized. 

The  damages  are  the  peculiar  province  of  the  jury.    But   it 
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would  seem  reasonable,  under  the  words  of  the  agreement,  that  there 
should  not  only  be  a  reasonable  allowance  for  the  toll  of  the  grain  used 
in  the  family  of  the  plaintiff,but  also  for  that  of  his  horses  and  other  stock 
on  the  farm,  at  a  moderate  computation.  Yid.  1  Yez.  56.  On  this 
point  however,  the  court  gave  no  decided  opinion,  but  submitted  it  to 
the  judgment  of  the  jury. 

Verdict  pro  quer.  for  84/.  Is.  8rf.  damages,  and  six  pence  costs. 

Messrs.  Duncan  and  Watt,  pro  quer. 

Messrs.  -Hamilton  and  G.  Smith,  pro  def. 


■  »  m  ^m 


Lessee  of  Robert  Lowrey  against  James  Gibson. 

Tacating  warrants  have  generaUy  issued  under  special  equitable  circumstances  which  will 
be  presumed  after  a  length  of  possession,  without  positive  eridence. 

One  having  a  warrant  and  not  following  it  up  with  diligence,  or  taking  possession,  but 
silently  permitting  others  to  improve,  shall  be  postponed. 

Certificate  of  the  surveyor  general  and  receiver  general  not  on  oath,  respecting  the  prac- 
tice of  the  land  office,  no  evidence. 

Ejectment  for  200  acres  of  land  in  Hopewell  township,  brought 
in  the  Common  Pleas  to  October  term  1781. 

The  plaintiff  claimed  under  a  survey  of  200  acres  made  by  Thomas 
Gookson,  deputy  surveyor,  on  the  11th  September  1744,  marked,  "  sur- 
veyed on  a  ticket,  warrant  to  be  made  out,  "  and  a  subsequent  warrant 
to  the  lessor  of  the  plaintiff  for  100  acres  of  land  in  Hopewell  town- 
ship, adjoining  the  land  of  John  Finley,  dated  18th  February  3744-5. 
Both  the  survey  and  warrant  were  indorsed, '''  vi^cated  and  returned 
for  the  use  of  George  Croghan." 

The  vacating  warrant  was  dated  22d  June  1749,  in  favor  of  the  said 
George  Croghan,  and  recited  that  '^  the  conditions  of  the  former  war- 
rant had  not  been  complied  with.  "     The  defendant  claimed  under  a 

patent  issued  on  the  day  following  to  Croghan,  in  consideration  of 
81/. 

It  did  not  appear  that  any  money  had  been  paid  by  Lowrey,  when 
he  obtained  his  warrant,  or  that  he  had  ever  been  in  the  actual  possession 
of  the  lands  in  question. 

On  the  ^contrary,  it  was  sworn  by  one  witness,  that  in  1779,  he 
wished  to  buy  the  lands  for  the  lessor  of  the  plaintiff,  and  offered  him 
100/.  for  them,  if  he  would  make  him  a  good  title.  He  then  inquired 
of  Lowrey,  whether  he  had  not  contracted  with  Croghan  for  the  tract, 
to  which  the  other  replied  in  the  affirmative,  but  that  he  had  received 
from  him  only  6/.  The  land  was  then  uncleared  ;  but  now  almost  all 
of  it  was  in  cultivation. 

Vol.  n.  6 
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The  plaintiff's  counsel  contended  warmly,  that  vacating  warrants  were 
utterly  against  law,  unless  preceded  »by  an  actual  entry.  The  late  pro- 
prietaries were  as  much  bound  by  settled  legal  principles,  as  any  indi- 
viduals. No  private  person,  after  any  lapse  of  time  however  great, 
could  annul  by  their  own  power  a  contract  of  sale,  by  a  memorandum 
indorsed  thereon.  Warrants  to  survey  lands  recite  the  agreement  of 
the  parties,  the  terms  of  purchase  and  the  time  of  payment.  Money  was 
commonly  paid  on  the  issuing  of  the  warrant,  and  so  the  jury  would 
presume  in  the  present  instance,  though   no  proof  was  given  of  it. 

At  all  events,  a  warrant  effected  an  estate  on  condition  ;  and  in  case 
of  a  condition  broken,  the  law  was  clear,  that  a  re-entry  was  neces- 
sary to  defeat  the  first  estate  granted.  Co.  Lit.  202,  b.  218,  a.  b.  2. 
Bl.  Com.  155.  Supposing  it  to  be  a  mere  agreement  for  the  sale  of 
lands,  the  vendor  after  he  had  contracted  to  sell  stands  in  trust  for 

the  Vendee.     1  Cha.  Ca.  39.  2  Vent.  853.  5  Vin.  538,  pi.  20.  1  Pow. 
on  Cent.  431. 

The  maxim  in  equity  is  clearly  established,  that  what  ought  to  be 
done,  shall  be  taken  as  done.  3  Wms.  215.  3  Bl.  Com.  438.  2  Vez.  631, 
638.  And  a  covenant  for  a  valuable  consideration  is  in  equity  tan- 
tamount to  a  conveyance.     Powel  on  Devises,  594. 

When  there  is  a  condition  for  the  payment  of  money,  the  court  will 
grant  relief.  1  Stra.  453.  If  paid  with  interest,  it  is  sufficient.  1 
Fonbla.  338.  The  prevailing  distinction  in  equity,  is  to  relieve  against 
conditions,  as  well  precedent  as  subsequent,  where  compensation  can  be 
made.  1  Eq.  Ca.  Ab.  108.  Ambl.  511,  514.  1  Salk.  156.  1  Cha.  Ca. 
49.  96.  12  Mod.  184.  2  Vern.  222,366,  594.  But  this  condition  is 
not  precedent  to  the  vesting  of  the  estate.  It  is  similar  to  the  case  in 
Gilb.  Equ.  Rep.  43.     Prec.  Cha.  387.  S.  C.  in  totidein  verbis. 

The  clause  usual  in  all  warrants,  that  *'  in  case  the  party  fulfills  his 

agreement  within  six  months  from  the  date,  the  warrant  and  survey 

shall  be  valid,  otherwise  void, "  has  never  been  construed  with  the 

strictness  contended  for  by  the  defendant ;  and  if  such  was  the  law, 

the  most  pernicious  consequences  might  ensue  to  the  community.     A 

custom  to  vacate  the  warrants  has  never  existed,  where  surveys  have 

been  made  on  them,  and  such  warrants  have  never  prevailed,  unless  by 

the  agreement  of  the  party  who  took  out  the  first  right.     'Jhere  would 

seem  to  be  some  favoritism  in  the  proprietary  offices,  in  the  present  soli- 
tarv  instance. 

Admitting  that  no  money  was   paid   on   the   warrant,    and   that 

no  survey  had  been  made  thereon,  still  the  title  is  in  the  plaintiflF. 

The   ejectment   was    brought    before   the   limitation   act,    (2    Dall. 

St,   Laws    281)  which    recognizes   such    titles.     Subsisting    rights 
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under  the  late  proprietaries,  have  been  protected  bj  laws  passed  since 
the  revolution,  as  in  §  5  of  the  act  of  9th  April  178 1.  (Loose  acts,  pa. 
423, 424.)  §  5  of  the  act  of  5th  April  1782.  (2  Dall.  St.  Laws  23.) 
and  in  §  5  of  the  act  of  Ist  April  1784.  (2  Dall.  St.  Laws  203.) 
Numerous  laws  have  likewise  extended  the  periods  for  patenting  of  lands, 
and  by  an  act  of  the  last  sessions,  1st  April  1796,  it  is  now  prolonged 
to  Ist  December  1797,  and  from  thence  to  the  end  of  the  next  sessions 
of  assembly.     4  Dall.  St.  Laws  48. 

It  is  matter  of  common  observation,  that  a  license,  location,  or  lot- 
tery ticket,  will  give  a  good  right.  Here  the  defendant  claims  under  a 
warrant  granted  to  Croghan,  who  was  conusant  of  the  plain tifiPs  title  ; 
and  this  notice  shall  be  carried  down  to  the  defendant  himself. 
The  'defendant's  counsel  argued,  that  whatever  eflfect  the  words  of 
warrant  might  have,  the  fact  ^was  notorious,  that  many  valuable  title 
depended  on  vacating  warrants,  which  it  would  be  highly  dangerous 
now  to  unsettle. 

The  late  proprietaries,  as  lords  of  the  soil,  granted  their  lands  in 
their  own  mode,  and  in  many  instances  adopted  the  practice  of  issu- 
ing vacating  warrants. 

The  proof  of  particular  equitable  circumstances,  inducing  them  there- 
to, cannot  reasonably  be  expected  after  a  great  lapse  of  time.  They 
will  be  presumed  after  a  length  of  years  and  possession.  Cawp.  108, 
214.  Livery  and  seisin  shall  be  presumed  after  a  possession  of  twenty- 
five  years.     12  Vin.     126. 

Gases  have  occured  of  warrants  having  been  granted  where  no  money 
has  been  paid,  though  it  is  admitted  they  are  rare,  but  from  no  proof 
being  given  of  such  payment,  the  jury  should  not  conclude  there  was 
money  paid.  * 

Though  an  individual  cannot  by  his  own  act  defeat  a  purchase  made 
from  him,  yet  chancery  would  not  decree  the  specific  execution  of  a 
stale  agreement;  and  hence  it  is,  that  warrants  and  locations  not  pur- 
sued up  with  proper  diligence,  will  not  give  a  title  to  lands.  One  com- 
ing to  be  relieved  against  a  forfeiture,  must  claim  within  a  reasonabel 
tim&.  1  Vem.  450.  One  conusant  of  his  ri^ht,  suffering  another  to 
build  on  his  land  shall  be  postponed.  2  Atky.  89.  A  defective  es- 
tate shall  not  be  aided  against  one  who  has  the  estate  on  good  consid- 
eration.    2  Com.  Dig.  173. 

It  never  could  have  been  the  intention  of  the  legislature  to  protect 
such  titles  as  the  plaintiff's,  where  so  great  negligence  has  occured.  A 
long  possession  is  always  preferred  to  an  ancient  deed.  12  Vin.  Abr. 
246. 
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The  court  recommended  to  the  counsel  to  state  the  case,  in  order 
that  the  legal  point  respecting  vacating  warrants,  might  be  solemnly 
settled  in  bank ;  but  they  declined  it  on  each  side. 

The  'court  then  summed  up  the  evidence  to  the  jury,  and  premised, 
that  in  all  cases  where  there  had  been  great  length  of  possession,  and 
improvements  made  under  a  complete  legal  title,  the  jury  should  bo 
very  cautious  before  they  find  a  verdict  against  such  person. 

As  to  vacating  warrants,  many  titles  depended  upon  them.  Whether 
the  common  provisions  in  warrants,  that  "if  the  agreement  was  not  ful- 
filled in  six  months,  the  warrant  and  survey  should  be  void,'^  were  limi- 
tations or  conditions,  the  court  would  not  now  determine,  nor  what  was 
the  strict  legal  operation  of  such  warrants,  giving  a  surveyor  an  authority 
to  survey  and  make  return  of  lands.  Certainly,  the  party  in  whose 
favor  the  warrant  issued,  might  abandon  his  claim,  forfeit  it  by  great 
laches  and  neglect,  or  in  those  early  times  sell  and  transfer  it  by  parol. 
Where  one  has  (2  Equ.Ca.  Ab.  16, 668.  5  Yin.  Ab.  588.  1  Fonbla.  884) 
trifled  or  shown  a  backwardness  in  performing  his  part|of  the  agreement, 
chancery  will  not  decree  a  specific  execution.  So,  where  a  contract  has 
laid  (2  Equ.  Ca.  Ab.  19.  2  Wms.  82.  9  Mod.  2.  5  Vin.  Ab.  584.  pi. 
88 )  dormant  many  years. 

When  a  warrant  right  therefore  has  not  been  pursued  within  a  reason- 
able time,  owing  to  such  circumstances  as  have  been  before  stated,  or 
of  a  like  kind,  the  proprietary  officers  pursued  the  custom  of  issuing 
vacating  warrants,  and  such  power  in  the  settlement  of  a  young  country 
was  absolutely  necessary  for  the  common  welfare.  It  was  not  the 
usage^to  grant  them,  unless  after  full  inquiry,  and  the  special  equitable 
circumstances  thus  ascertained,  were  never  recited  m  the  vacating  war- 
rants. The  proprietaries  were  not  in  the  habit  of  hunting  for  forfeit- 
ures, or  of  strictly  exacting  them.  Some  proof  of  a  sale  by  Lowrey  to 
Groghan  has  been  produced ;  but,  from  the  length  of  time  since  the 
transaction  happened,  itwouldbe  reasonable  to  presume  some  grounds 
no  which  the  avcating  warrant  issued,if  no  such|evidence  had  been  given. 
The  law  greatly  favors  along  possession ;  andit  is  fair,  just  and  legal,to 
presume  a  contract  of  the  lessor  of  the  plaintiff  with  Croghan,  without 
positive  testimony.  An  act  of  parliament  may  be  presumed  ;  a  grant 
may  be  presumed  from  great  length  of  possession.  Cowp.  215.  Ko 
evidence  has  been  given  of  any  collusion  between  the  proprietary  officers 
and  Crogham,  though  it  has  been  strongly  insinuated.  Supposing 
however,  the  complete  legal  right  of  the  defendant  out  of  the  question, 
asd  that  he  relied  solely  on  his  possession,  and  those  who  preceded 
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hiixijhow  would  the  case  stand.  The  survey  was  made  oa  a  ticket  pre- 
vious to  the  plaintiff's  warrant,  which  does  not  appear  to  have 
been  accepted  in  the  proper  offices,  whether  he  paid  money  on  his 
warrant  or  not,  of  which  there  is  no  evidence.  If  he  did  not, 
with  due  diligence  follow  up  his  warrant,  lay  by  thirty-seven  years 
before  hebrought  his  ejectment(which  is  near  fifteen  years  ago)  took  no 
possession,  nor  did  any  act  of  ownership,  but  silently  permitted  others  to 
improve  the  soil  by  their  labours,  he  cannot  now  expect  to  succeed  on 
any  principle  of  law  or  equity. 

In  the  course  of  the  trial,  the  defendant's  counsel  offered  in  testimony 
the  certificate  of  the  surveyor  general  and  receiver  general,  as  to  the 
ancient  practice  of  the  land  office  in  issuing  vacating  warrants  ;  which 
was  excepted  to,  being  ex  parte  and  not  on  oath.  And  I  Black.  Rep. 
29,  was  cited  for  the  defendant,  that  the  certificate  of  the  secretary  of 
war,  though  opposed,  was  allowed  as  evidence  of  the  station  of  a  Ser- 
jeant in  the  army. 

\  The  court  owerruled  the  evidence,  and  observed,  that  the  case  cited 
was  on  a  habeas  corpus,  for  the  opinion  of  the  court,  whether  a  ser* 
jeant  was  not  equally  privileged  from  arrests  under  the  mutiny  act,  as 
a  private  soldier ;  it  did  not  respect  evidence  offered  to  a  jury. 

Verdict  for  the  defendant. 

Messrs.  Duncan  and  0.  Smith,  pro  quer. 
Messrs.  Hamilton  and  Bowie,  pro  def. 


-•♦■ 


Lessee  of  Robert  Dunnxng,  William  Dunning,  John  Dunning, 
EzKKiEL  Dunning,  and  Mark  Dunning  against  Martin  Washmudt. 

Order  of  the  board  of  property  may  be  read  in  eyidence  respecting  the  survey  under 
which  one  of  the  parties  cltdms,  though  the  careat  was  filed  by  a  third  person. 

Ejectment  for  23  acres  and  128  perches  of  land  in  West  Pen- 
nobro'  township. 

The  lessors  of  the  plaintiff  claimed  as  children  of  John  Dunning, 
under  two>arrants  dated  1743,  and  a  survey  thereon  of  219  acres  and 
145  perches,  made  by  John  Armstrong,  deputy  surveyor,  on  the  19th 
June  1764,  returning  173  acres  and  132  perches  part  thereof,  as  claimed 
by  Thomas  Calhoon,  in  right  of  a  grant  to  his  father  John  Calhoon. 
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The  defendant  held  under  an  application  of  Oliver  Eilgore,  dated  3d 
March  1767,  a  survey  thereon  by  Samuel  Lyon,  deputy  surveyor,  made 
4th  September  1788,  and  a  patent  to  Gabriel  Glen,  dated  13th  No- 
vember 1788,  which  took  in  the  lands  in  question. 

The  defendant  offered  in  evidence  the  decision  of  the  board  of 
property,  made  24th  November  1766,  on  a  caveat  filed  against  the 
plaintiff's  survey,  by  the  aforesaid  Thomas  Calhoon,  in  behalf  of  the 
devisees  of  the  said  John  Calhoon,  in  the  lifetime  of  the  aforesaid 
John  Dunning,  wherein  the  survey  of  Armstrong  was  rejected. 

This  was  objected  to,  because  it  did  not  relate  to  the  lands  now  in 
controversy,  and  was  between  other  parties.  A  record  in  such  a  case 
would  be  no  evidence.  It  is  no  argument  to  say  that  it  is  regularly 
certified  under  seal ;  it  must  be  pertinent  to  the  point  in  issue. 

But  the  court  directed  it  to  be  read  ;  valeat  qtuxnium  valer  potest. 
It  is  the  act  of  the  proper  office  respecting  the  survey  under  which  the 
lessors  of  the  plaintiff  claim  ;  but  the  effect  of  it  must  certainly  be 
confined  to  the  devisees  of  John  Calhoon  and  those  claiming  under  him. 

Verdict  for  the  plaintiff. 

Messrs.  Duncan  and  Watt,  pro  quer. 
Messrs.  Hamilton  and  M'Gihen,  pro  def. 


AT  NISIS  PRIUS,  AT  LEWISTOWN,  MAY  ASSIZES,  1796. 

CORAM,  SHIPPEN  AND  YEATES,  JUSTICES. 


Lessee  of  William  Wilson  against  Enoch  M'Veagh. 

Hecital  in  a  sheriflTs  deed  no  evidence  of  his  authority  to  sell  lands,  unless  the  judg. 
ment  is  produced,  and  also  the  executions  since  the  26th  March  1785. 

Ejectment  for  71  acres  and  115  perches  of  land  in  Wayne  town- 
ship. 

The  plaintiff  claimed  the  lands  in  question  under  two  several  sheriff's 
sales,  but  did  not  produce  in  evidence  any  extract  of  the  judgments  and 
executions  on  which  the  sales  were  had. 
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Mr.  Hamilton  for  the  defendant  mov^ed  for  a  nonsuit. 

Mr  Watt  for  the  plaintiff  argued,  that  the  sheriff'  was  empowered  by 
law  to  convey  the  same  right  as  the  debtor  had,  and  that  his  sale  ves- 
ted the  title  in  the  purchaser.  (Prov.  Laws,  9,  50.)  By  the  act  of 
26th  March  1785,  (2  Dall.  St.  Laws,  283,  §  7,)  no  sheriff's  deed  is  to 
be  avoided  for  want  of  producing  the  executions  and  returns  thereon, 
or  for  want  of  proof  of  due  notice  of  the  sale,  or  of  the  deed  not  being 
recorded. 

By  the  court.  We  cannot  avoid  nonsuiting  the  plaintiff,  unless  he 
produces  an  exemplification  or  abstract  of  the  records.  The  judgments 
and  executions  ai'e  the  authority  under«which  the  sheriff  acted,  and  the 
consequences  of  asserting  the  doctrine,  that  asheriff  by  his  recital  could 
deduce  a  power  to  sell  lands,  would  be  highly  mischievous.  The  law  of 
1785  has  only  a  retrospective  view,  and  extends  solely  to  sheriff's  deeds 
theretofore  made,  where  peaceable  possession  had  accompanied  them 
for  six  years  ;  now  here  one  of  the  sheriff's  deeds  is  dated  22d  January 
1766,  but  the  other  on  the  24th  July  1790  ;  and  this  law  strongly  proves 
the  necessity  of  legislative  interference  to  cure  the  defect  of  executions 
or  an  inquisition,  where  possession  has  gone  with  the  deed ;  but  it  does 
not  go  so  far  as  to  supersede  the  necessity  of  showing  a  judgment  in 
evidence.  This  still  remains  necessary  to  be  proved,  and  cannot  be 
dispensed  with.     Vide  Bunn.  Eject.  117.  Gilb.  Law  of  Evid.  by.  Lofft, 

10,11. 

Plaintiff  nonsuit. 


« »  •  #* 


AT  NISI  PRIDS,  AT  HUNTINGDON,  MAY  ASSIZES, 

1796. 

Coram,  Shippen  and  teates,  justices. 


»»  m  ^< 


Lessee    of  Henry  Drinker  against  William  Holliday,  junior. 

Declarations  of  the  surveyor  general  no  evidence  as  to  the  return  of  a  survey. 
General  rules  respecting  warrants,  locations  and  surveys  laid  down. 


Ejectment  for  826  acres  of  land  in  Frankstown  township. 
The   plaintiff  claimed  under  a  warrant  to    Samuel  Litton,  dated 
1st  August  1766,  a  survey  thereon  by  Richard  Tea,  on   the  15th 
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June  1767,  a  deed  from  Litton  to  Samuel  Wallis,  dated  80th  Septem- 
ber 1766,  a  patent  to  Wallis,  dated  28tli  February  1782,  a  conveyance 
from  Samuel  Wallis  and  wife  to  Abel  James,  and  the  lessor  of  the  plain- 
tiff,  dated  4th  September  1782,  and  a  release  from  James  to  him  on 
the  8th  April  1784. 

The  defence  was  grounded  on  a  location,  (as  it  is  called,)  in  the 
name  of  Timothy  M'Kinley,  dated  3d  March  1768,  a  survey  thereon 
by  Richard  Tea,  on  the  18th  March  1765,  and  an  additional  survey 
made  by  Thomas  Smith,  esq.  on  the  2d  December  1774,  founded  on  a 
direction  to  him  by  the  surveyor  general,  indorsed  on  a  warrant  to 
M'Kinley,  dated  the  same  8d  March  1768,  in  these  words  ;  *'  It  is  sup- 
posed that  the  land  for  which  this  warrant  was  granted,  interferes- with 
prior  warrants.  Execute  this  warrant  on  the  land  left  out  by  prior  war- 
rants, and  make  return  into  my  office." 

This  latter  survey  included  the  lands  now  in  controversy,  but  it  ap- 
peared by  Mr.  Smith's  deposition,  that  he  did  not  at  the  time  of  mak- 
ing his  survey,  know  that  the  survey  before  made  by  Tea  under  the 
location  had  been  laid  elsewhere,  or  that  the  small  addition  which  he 
then  made  had  been  regularly  surveyed  before  to  another. 

The  declarations  of  the  surveyor  general,  as  to  the  return  of  the  sur- 
vey made  for  Wallis,  were  offered  to  show  what  passed  at  the  time  ;  but 
the  court  overruled  them.  His  certificate  of  official  papers  is  good  evi- 
dence, but  any  independent  fact  must  be  established  by  his  testimony 
like  any  other  witness.  This  point  has  been  in  effect  ruled  before  in 
this  country,  May  assizes  L793,  in  the  case  of  Nesbit's  lessee  v.  Titus 
et  al. 

The  following  general  doctrine,  after  the  counsel  had  gone  through 
their  arguments,  was  delivered  in  charge  to  the  jury. 

Much  will  depend  on  a  party's  pursuing  his  pretensions  on  a  warrant 
or  location  with  due  diligence  ;  where  he  is  guilty  of  delay  and  laches, 
his  claim  to  particular  lands,  which  he  might  otherwise  secure,  shall  be 
postponed  to  a  subsequent  warrant  and  survey,  aided  by  vigilance  and 
industry. 

When  a  survey  has  been  made,  which  is  supposed  to  be  injurious  to 
another  claimant,  he  ought  to  file  his  caveat^  or  institute  his  suit  in  a 
reasonable  time,  or  account  satisfactorily  for  his  neglect.  Failing 
herein  he  shall  suffer  for  his  negligence,  and  particularly  so  where  his 
adversary  has  proceeded  to  complete  his  legal  title,  or  bestowed  con- 
siderable labor  in  improvements. 

Every  survey  will  be  presumed  to  be  made  by  the  consent  of 
the  applicant,    unless  the  contrary   appears,  and  where  his  dissent 
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does  appear 9  he' must  make  an  early  complaint  to  the  surveyor  general, 
or  in  his  default,  to  the  Board  of  Property.  If  he  is  remiss  herein, 
his  negligence  will  operate  strongly  against  him,  and  under  many  cir- 
cumstances he  will  be  supposed  to  have  abandoned  his  objections  to  the 
survey. 

When  a  survey  has  been  completed  on  the  ground,  a  new  survey 
cannot  be  made  without  new  directions,  because  the  authority  of  the 
deputy  surveyor  has  been  determined.  When  such  fresh  powers  have 
been  given,  no  additional  survey  shall  affect  a  fair  and  honest  survey 
prior  thereto,  though  made  on  a  subsequent  warrant  or  location.  The 
intervening  right  shall  be  protected.  The  consequence  of  squeeiing 
out  titles  obtained  bona  Jide^hh&r  the  claim  of  an  early  warrant  has  been 
satisfied,  by  opening  the  lines  already  closed,  ar^  highly  injurious  to  so- 
ciety, and  the  measure  is  unjust  in  itself. 

It  is  the  duty  of  a  deputy  surveyor  to  return  the  survey  made  by  him 
to  the  proper  office.  His  default  herein  shall  not  be  imputed  to  the 
person  in  whose  favor  the  survey  has  been  made.  The  latter  depends 
on  the  actual  lines  run  on  the  ground,  which  in  fact  constitute  the  sur- 
vey.    The  field  notes,  draft  or  return  are  mere  evidences  of  it. 

These  are  general  rules  respecting  warrants,  locations  and  surveys. 

Like  all  general  rules,  they  may  admit  of  some  exceptions  under  special 

cimmstances. 

Verdict  for  the  plaintiff. 


Meyrs.  Cadwalader,  and  Walker,  pro  quer* 
Messrs.  Hamilton  and  Woods,  pro  d^. 


.[Note,  the  same  general  outlines  in  effect  were  given  in  charge  at 
the  same  assizes,  between  th6  lessee  of  John  HoUinshead  and  Thomas 
Pollack,  and  the  jury  found  accordingly.] 


>»  •  ^» 


Lessee  of  Robebt  Steward  against  William  Richardson 

One  who  is  a  principal  in  a  contract  shaU  not  be  a  witness  to  establish  it.  Bat  where  it 
appears  that  he  acted  as  an  agent,  his  testimony  shall  be  recelTed. 

Where  one  has  sold  the  same  lands  to  difTerent  persons,  his  expressions  before  the  sec- 
ond sale  are  evidence  against  the  second  vendee ;  alitor  of  his  declarations  of  what 
passed  between  him  and  such  second  vendee. 

Every  concealment  will  not  avoid  a  contract,  where  the  party  ought  to  know  the  par- 
ticular fact. 

Ejectment  for  481  acres  of  land,  in  Franklin  township. 
It  was  admitted,  that  Richard  Neave,  sen.  and  Richard  Neave,  jun. 
were  seized  of  the  lands  in  question. 
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The  plaintiff  made  title  under  them,  by  a  regular  conveyance  made 
Sis  August  1793,  in  consideration  of  481/. 

The  defeadant  claimed  under  a  receipt  from  them  to  his  sou  John 
Richardson,  dated  19th  August  1793,  (twelve  days  previous  to  the 
plaintiff's  deed,)  for  18/  155.  on  account  of  the  first  payment  of  a 
tract  of  land  on  Little  Juniata,  between  Sandham's  claim  and  land 
occupied  by  widow  Ramsay,  containing  393J  acres, for  which  they 
agreed  to  make  a  good  title,  on  Sandham's  claim  being  settled.  But 
if  out  of  their  power  to  make  a  title,  then  they  promised  to  repay  him 
the  18/.  155.  on  demand.  The  Keaves'  also  wrote  a  letter  to  the  de- 
fendant, dated  17th  August  1793,  wherein  they  impowered  him  to 
retain  possession  of  the  tract  of  393^  acres,  adjoining  Mathias  Sand- 
ham  on  the  south  west,  and  other  lands  belonging  to  them  on  the  north 
west,  and  to  prevent  waste  committed  by  Robert  Steward  (the  plain- 
tiff,) and  acknowledged  the  receipt  of  18/.  155.  on  account  thereof ,  by 
his  son  John. 

The  fact  in  contest  was,  whether  the  Neaves  contracted  to  sell  the 
lands  in  question  to  the  defendant,  or  another  tract  containing  393  J 
acres,  adjoining  thereto.  Two  of  the  discriptions  in  the  receipt,  viz. 
Sandham's  claim  and  Ramsay's  land,  exactly  corresponded  with  the 
tract  for  which  the  ejectment  was  brought,  but  the  393  J  acres  agreed 
with  the  quantity  contained  in  the  adjoining  tract.  Both  plaintiff  and 
defendant  had,  previous  to  their  purchase,  a  divided  possession  of  the 
lands  in  controversy  ;  a]id  the  defendant  had  paid  the  taxes  of  them, 
before  he  contracted,  for  the  preceding  year. 

It  was  contended,  that  the  defendant  had  been  guilty  of  misrepre- 
sentation and  deception  on  the  Neaves,  who  were  imprisoned  for 
debt  in  the  gaol  of  the  city  of  Philadelphia,  at  the  time  of  writing  the 
etter  and  giving  the  receipt. 

John  Richardson,  to  whom  the  receipt  was  given,  was  offered  as  a 
witness  for  the  defendant,  but  was  excepted  to,  on  the  ground  of  his 
being  a  principal  in  the  contract,  and  the  engagement  for  a  good  title 
being  made  to  him. 

Pro  curiam.  Independent  of  Neave's  letter,  he  perhaps  could 
not  be  admitted.  Bat  taking  both  papers  together,  it  appears,  that  he 
was  considered  merely  as  an  agent  of  his  father,  and  that  the  contract 
was  made  with  him  in  that  capacity ;  and  therefore  he  is  a  competent 
witness.     The  jury  will  judge  of  his  credibility. 
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On  the  examination  of  one  Thomas  Donnelly,  as  a  witness  for  the 
defendant,  it  was  urged,  that  he  should  give  no  testimony  of  what  had 
passed  between  the  Neaves'  and  him,  when  the  lessor  of  the  plaintiff 
was  not  present. 

Per  curiam.  Any  expressions  of  the  Neaves  before  their  sale  to 
the  lessor  of  the  plaintiff,  is  evidence  against  them,  and  all  subsequent 
claimants  under  them,  because  they  evince  the  acts  of  their  mind  and 
what  particular  lands  they  contemplated  selling.  But  evidence  of  their 
declarations  of  what  passed  between  them  and  Steward,  cannot  be  re- 
ceived to  establish  facts  to  operate  against  the  plaintiff. 

On  the  examination  of  John  Cannon,  Esq.  a  witness  for  the  plaintiff 
he  was  asked,  what  was  the  usage  of  the  Neaves  as  to  giving  the  first 
offers  of  their  lands  for  sale,  to  the  actual  settlers  on  them  ?  and  what 
had  passed  between  the  Neaves  and  him,  subsequent  to  both  sales,  and 
relative  thereto  ?    These  questions  were  objected  to. 

And  per  curiam.  The  case  is  widely  different  between  persons  set- 
tling on  vacant  lands  of  the  proprietaries  formerly,  and'lands  the  titles 
whereof  are  vested  in  individuals.  In  the  former  instance,  we  know 
it  to  have  been  the  uniform  practice  of  the  land  oflSce,  to  give  the  pre- 
ference to  actual  improvers  ;  but  no  such  system  has  prevailed  as  to 
private  landed  property,  nor  will  a  trespass  on  such  lands  give  a 
shadow  of  claim.  Yet  if  instructions  could  be  proved  from  the  prin- 
ciples holding  large  property  to  their  agents,  and  these  instructions 
generally  made  known,  that  settlers  should  have  the  pre-emption  of 
such  landsf  it  would  have  considerable  weight. 

It  is  clear  law,  that  no  vendor  can,  by  subsequent  declarations,  in- 
validate or  impeach  his  own  act;  and  therefore  any  expressions  of 
Messrs.  Neaves  derogating  from  their  receipt  or  deed,  cannot  be  given 
in  evidence.  But  the  witness  is  at  full  liberty  to  prove  any  independ- 
ent facts,  or  the  words  of  either  plaintiff  or  defendant  tending  to  show 
a  suppressio  verij  out  allegatio  falsi  on  either  side,  which  would 
warrant  the  interposition  of  a  court  of  equity,  or  prevent  a  specific 
execution  of  the  agreement.  Yet  every  concealment  will  not  invali- 
date a  contract.  Where  a  man  ought  to  know  a  particular  fact,  the 
other  party  is  under  no  obligation  to  give  him  information  thereof.  2 
Bro.  Cha.  Rep.  420.    8  Burr.  1910. 

The  plaintiff  suffered  a  nonsuit. 

;    Messrs.  Hamilton  and  Woods,  pro  quer. 

Messrs.  Duncan,  G.  Smith,  and  Walker,  pro  def. 
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Lessee  of  Thomas  Porter  against  Thomas  Johnston. 

A  party's  appearence  and  cross  examining  a  witness,  salves  all  defects  as  to  notice  in 
order  to  entitle  a  deposition  to  be  read  in  evidence,  under  a  rule  of  court 

Thb  deposition  of  Samuel  Anderson,  taken  in  pursuance  of  a  rule 
of  court  was  offered  in  evidence  by  the  plaintiff ;  but  the  defendant's 
counsel  insisted,  that  the  ten  days'  notice  required  by  the  rule,  should 
be  proved  to  have  been  given  to  the  defendant. 

By  the  court.  It  appears  that  the  defendant  attended  before  the 
justice  and  cross  examined  the  witness.  The  disposition  under  such 
circumstances,  may  be  read  in  evidence  without  proof  of  any  notice 
under  the  rule.  Like  the  appearance  of  the  party  on  mesne  process, 
it  salves  every  error.  1  Stra.  156,  261.  Annal.  240,  242,  369.  3 
WUs.  141.     Let  the  deposition  be  read. 

Verdict  for  the  defendant. 

Messrs.  Duncan  and  G.  Smith,  pro  quer, 
Messrs.  Hamilton  and  Woods,  pro  def. 
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SEPTEMBER  TERM,  1796. 

PRESENT — ^M'KBAN,  CHIEP  JUSTICE — SHIPPEN,  YBATES  AND  SMITH, 

JUSTICES. 


Welcome  Arnold  against  Alexander  Anderson. 
JasIes  Bentley  for  the  use  of  Welcome  Arnold  against  Robin 

Florence  and  Company. 
Robin  Florence,  Frotteau  and  Versbvbau  against 

« 

Welcome  Arnold. 

The  strict  roles  of  eyidence  do  not  apply  to  mercantile  cases. 

In  an  action  against  the  owner  of  a  vessel  for  unskillful  stowage  of  a  cargo  by  the 

mariners,  the  master  having  a  release  from  the  owner,  is  a  competent  witness. 
So  of  the  mate  and  seamen  without  such  release. . 

These  three  causes  came  on  to  be  tried,  by  the  same  jury,  by  con- 
sent. The  first  two  suits  were  brought  for  freight  and  demurrage  on 
a  charter  party,  dated  29th  March,  1793,  between  Bentley,  captain  of 
the  brig  Harriot,  (owned  by  Arnold  of  Rhode  Island,)  and  Robin  Flor- 
ence and  Co.,  letting  the  brig  to  freight  from  Port  au  Prince  to  Phil- 
adelphia, for  1000  dollars,  and  100  livres  per  day  demurrage  from 
29th  April,  1793.  Anderson,  the  consignee  of  the  cargo,  promised  to 
pay  the  freight  on  the  delivery  of  the  same  to  him.  On  a  survey 
made  of  the  cargo,  on  the  vessel's  arriving  in  port,  it  appeared,  that 
she  had  been  improperly  dunnaged,  and  had  been  too  much  stowed  by  the 
head,  in  consequence  of  which  137  cwt.  1  qr.  and  14  lbs.  sugar  had 
been  wholly  spoiled.  The  last  suit  was  brought  by  the  freighters 
against  the  owner  of  the  brig  for  the  neglect  and  default  of  the  cap- 
tain and  seamen  in  the  unskillful  stowage  of  the  cargo. 

For  the  owner,  it  was  insisted,  that  no  neglect  or  default  was  impu- 
table to  the  brig's  crew,  inasmuch  as  the  freighters  had  insisted  on  di- 
recting the  stowage  of  the  cargo,  and  had  put  a  French  ofScer  and  sea- 
men on  board  for  that  express  purpose,  and  that  on  the  captain's  remark- 
ing the  vessel  was  too  much  stowed  by  the  head,  his  remarks  were 
deemed  frivolous  and  not  worthy  of  attention. 

These  facts  were  in  a  great  degree  substantiated  by  the  testimony 
of  the  owner's  agent  at  Port  au  Prince,  and  several  masters  of  ship- 
ping then  in  that  port ;  but  to  remove  all  doubt,  the  depositions  of 
captain  Bentley,  his  mate  and  three  of  his  mariners,  taken  under  a 
rule  of  court,  were  offered  in  evidence.  Previous  to  the  captain's  be- 
ing sworn,  Arnold  had  executed  a  release  to  him,  but  none  had  been 
given  to  the  mate  or  mariners. 
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Mr.  Rawie  for  the  freighters,  objected  to  the  reading  gf  these  depo- 
sitions. These  witnesses  in  their  several  relations  are  clearly  inter- 
ested. The  captain  is  responsible  for  misfortunes  happening  from  the 
negligence,  willfulness  or  ignorance  of  himself  or  his  mariners.  1  Moll, 
de  Jur.  Marit.  lib.  2,  c.  2,  322,  (9th  ed.)  A  suit  lies  against  any 
mariner  for  any  willful  or  negligent  fault,  by  reason  whereof  the  mas- 
ter, owners,  or  ship  may  answer  damage  to  the  merchant,  lb.  337. 
Now,  though  here  there  has  been  a  release  given  by  the  owner  to  the 
master,  there  is  none  to  his  seamen ;  and  the  freighters,  who  have 
clearly  an  action  against  the  captain,  mate  and  mariners,  in  case  of 
their  neglect  or  default,  have  not  extinguished  their  remedy  by  any 
discharge.  The  crew  of  the  vessel,  who  must  necessarily  be  supposed 
to  be  under  the  strongest  degrees  of  bias,  are  introduced  to  acquit 
themselves  of  i^nskillfulness,  and  throw  it  on  others. 

Note,  no  exception  was  taken  on  the  ground  of  Bentley's  being  the 
nominal  plaintiff  in  one  of  the  actions,  and  of  course  responsible  for 
costs. 

Mr.  IngersoU,  e  contra^  cited  2  Stra.  1083.  In  a  suit  against  a 
master  for  his  carman's  negligently  driving  his  cart,  the  carman  hav- 
ing a  release  from  the  master,  was  allowed  to  be  a  competent  witness. 
The  principle  of  that  case  nearly  resembles  the  present,  so  far  as  the 
testimony  of  the  captain  goes.  As  to  the  mate  and  mariners,  it  will 
not  be  contended  that  they  are  answerable,  if  they  pursued  the  orders 
of  captain  Bentley,  nor  will  it  be  presumed,  that  they  acted  contrary 
thereto.  Their  disobedience  must  be  shown  by  proof.  The  captain 
may  be  interested  in  the  question,  but  not  in  the  cause  trying,  and  the 
rules  of  evidence  on  this  head,  have  been  considerably  altered  by  mod- 
ern decisions. 

Per  curiam.  This  is  a  mercantile  case,  to  which  the  strict  rules 
of  evidence  do  not  apply.  But  independent  of  this  circumstance,  the 
exception  goes  merely  to  the  credit  of  the  witnesses.  Though  they 
may  be  concerned  in  the  question  now  to  be  tried,  yet  they  cannot  be 
affected  by  the  event  of  this  suit.  The  verdict  here  can  neither  be 
given  in  evidence  for  or  against  them  in  a  future  cause,  and  therefore 
their  depositions  must  go  to  the  jury^  to  be  weighed  by  them  in  poiat 
of  credibility,  under  all  the  circumstances.  [Vid  4  Burr.  2255.  3 
Term  Rep.  32,  34,  36,  309,  310.] 

The   jury  found  a  verdict  for  the  plaintiff  on  clear  evidence, 
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for  934  dollars '66  cents,  which  was  entered  in  the  second  action,  and 

the  first  discontinued,  and  in  the  third  suit  a  verdict  was  given  for  the 
defendant. 


-•♦ 


The  Commissioners  of  Philadelphia  county  against  Isaac  Snowden, 

Treasurer  of  the  same  county. 

Express  negative  words  are  necessary  to  oust  courts  of  justice  from  making  rules  of 
reference,  in  matters  of  mere  account  where  the  parties  consent  to  a  submission. 

Mr.  IngersoU  for  the  defendant,  moved  the  court  to  appoint  refer- 
ees to  adjust  and  settle  the  accounts  of  the  defendant,  as  treasurer  of 
the  county,  for  a  number  of  years. 

Mr  Rawle,  for  the  commissioners,  admitted  that  the  accounts  were 
of  a  very  complicated  nature*  and  required  much  time  and  patience  in 
the  investigation.  His  clients  were  not  averse  to  a  submission,  but  he 
expressed  his  doubts,  whether  the  same  could  legally  be  done  consis- 
tently with  the  act  of  13th  March  1791,  which  required  the  court  *'  to 
direct  an  issue  to  be  tried  by  a  jury  during  a  next  term,  upon  whose 
verdict  final  judgment  shall  be  entered."    8  Dall.  St.  Laws  35,  §  5. 

By  the  Court.  There  seems  no  reason  for  the  doubt ,  if  the  parties 
consent  to  the  submission.  In  accounts  of  a,  long  standing,  depending 
on  a  great  variety  of  facts,  it  is  almost  impossible  to  do  complete  jus- 
tice by  a  jury  trial,  and  we  have  frequently  experienced  the  necessity 
of  references,  after  .the  court  have  delivered  their  sentiments  on  parti- 
cular points  of  law.  The  defalcation  act  of  1705,  declares  "the  award 
of  referees  mutually  chosen  and  approved  of  by  the  court,  to  have 
the  same  effect,  and  to  be  as  available  in  law  as  a  verdict  given  by 
twelve  men."  Express  negative  words  appear  necessary  to  oust  courts 
of  justice  from  making  such  rules  of  court,  in  matters  of  mere  account, 
where  the  parties  consent  to  a  reference. 

Referees  appointed. 


•»  •  #» 


Alexander  Anderson  against  Samuel  Hayes. 

An  agent  shall  not  in  general  establish  hi?  authoritj  by  his  own  oath.     Where  evidence 
does  not  support  the  declaration,  court  will  reject  it. 

Case.  The  plaintiff  declared,  for  that  whereas  on  the  16th  March 
1792,  at  Philadelphia  county  aforesaid,  it  was  agreed  between  the 
said  Samuel  and  Alexander,  that  the  said  A  should  sell  and  transfer 
to   the  said  S.  five  half  shares  of  the  bank  stock  of  the  bank  of  the 
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United  States  on  the  1st  day  of  May  then  next  following  ;  and  that 
the  said  S.  should  on  the  1st  day  of  May  aforesaid,  accept  from  the 
the  said  transfer  of  the  said  five  shares  of  the  bank  stock  of  the  bank 
aforesaid,  and  should  pay  to  the  said  A.  at  and  according  to  the  rate  of 
100  per  cent  advance,  being  2000  dollars  for  the  said  five  half  shares  of 
the  bank  aforesaid,  on  the  said  1st  day  of  May  aforesaid  and  there  upon, 
in  consideration  that  the  said  A.  then  and  there  at  the  special  instance 
and  request  of  the  said  S.  undertook,  and  then  and  there  .faithfully 
promised  the  said  S.  that  he  the  said  A.  would  well  and  truly  perform 
all  aud  every  thing  contained  in  the  agreement  on  his  part  to  be  per- 
formed, he  the  said  S.  then  and  there  undertook  and  faithfully  prom- 
ised the  said  A.  that  he  the  said  S.  would  well  and  truly  perform,  and 
fulfill  all  things  contained  in  the  agreement  on  the  part  of  the  said  S. 
to  be  performed  and  fulfilled.  And  the  said  A.  in  fact  says,  that  the 
usual  place  for  the  transferring  of  the  batik  stock  aforesaid,  from  one 
to  another,  at  the  time  and  times  aforesaid,  was  and  now  is,  and  ever 
since  hath  been  at  the  bank  of  the  United  States,  situate  in  Carpenter's 
hall,  in  the  city  of  Philadelphia,  in  the  county  aforesaid,  and  that 
the  said  A.  on  the  said  1st  day  of  May  in  the  year  aforesaid  came  to 
the  said  bank  of  the  United  States,  at  the  county  aforesaid  and  thero 
remained,  and  was  then  and  there  ready  to  transfer  to  the  said  S.  the 
said  five  half  shares  of  bank  stock  aforesaid,  according  to  the  form 
and  effect  of  the  said  agreement,  and  he  the  said  A.  then  and  there 
offered  and  tendered,  at  the  county  aforesaid,  to  transfer  the  bank  stock 
aforesaid  to  the  said  S.  according  to  the  form  and  effect  of  the  agree- 
ment aforesaid :  nevertheless,  the  said  S. ,  not  regarding  the  said  pro- 
mise and  undertaking  made  as  aforesaid,  came  not  to  the  bank  afore- 
said on  the  said  1st  day  ef  May  in  the  year  aforesaid,  at  the  county 
aforesaid  either  by  himself  or  an  other  person,  to  accept  a  transfer  of 
five  half  shares  of  bank  stock  aforesaid  from  the  said  A.,  and 
to  pay  the  said  A.  at  the  rate  of  100  per  cent,  advance,  being 
2000  dollars  for  the  said  five  half  shares,  according  to  his  promise 
and  undertaking  aforesaid;  nor  hath  the  said  S.  at  any  time 
since  accepted  from  the  said  A.  the  transfer  aforesaid,  nor  paid 
him  the  said  A.  for  the  same  at  the  rate  of  100  f)er  cent,  advance,  be 
ing  200  dollars  for  the  said  five  half  shares,  nor  any  penny  thereof , 
although  often  required,  but  the  same  to  do  hitherto  hath  altogether 
refused  and  still  doth  refuse,  to  the  damage,  &c. 

The  plaintiff,  in  support  of  his  declaration  offered    John    Stille, 
jun.    as    a    witness,    to    prove  that  he  made  the  contract  declared 


1796]  OF  PENNSYLVANIA.  97 

« 

on,  as  the  plaintiff's  agent,  and  by  virtue  of  his  orders ;  and  also  a 

certain  written  instrument  in  these  words : 

"  On  the  1st  May  next,  I  promise  to  receive  of  Mr.  John  Stille, 

jnn.  five  half  shares  of  the  bank  stock  of  the  United   States, -and 

pay  him  for  the  same  at  the  rate  of  100  per  cent,  advance,  being 

2000  doUai-s  for  the  said  five  half  shares. 

SAMUEL  HAYES. 
Philadelphia,  16th  March  1792." 

This  testimony  was  excepted  to  by  Messrs.  Thomas  and  J.  B, 
M'Kean  for  the  defendant. 

A  former  suit  has  been  broi\ght  on  this  contract  by  Stille,  as  the 
supposed  principal  therein,  and  tried  in  this  courj;  within  these 
three  years  past,  when  the  plaintiff  became  nonsuit.   ^He  would 
now  personate  a  different  character,  and  to  make  himself  a  witness, 
affects  to  be  considered  the  agent  of  Anderson.     One  cannot  be 
permitted  to  blow  hot  and  cold  at  the  same  time.    1  Term  Rep.  387. 
The  bringing  of  an  action  may  determine  the  party's  election. 
The  ground  once  taken  cannot  be  shifted  in  a  subsequent  suit. 
2  Term  Hep.  289  290.     The  assignees  of  a  bankrupt  may  either 
affirm  or  disaffirm  the  contract  of  a  bankrupt  on  the  eve  of  his 
bankruptcy,  yet  if  they  do   affirm  it,  they  must  act  consistently 
throughout ;  it  must  be  pursued  through  all  its  consequences.  4 
Term  Hep.   216,   217.    The  assignee  of  a  term  declared  on  as 
such,  is  not  liable  for  rent  accruing  after  he  has  assigned  over, 
though  it  be  stated  that  the  lessor  was  a  party  executing  the  as- 
signment, and  agreed  thereby,  that  the  term,  which  was  determin- 
able at  his  option,  should  be  absolute.     He  has  concluded  himself 
by  declaring  against  the  defendant,   as  assignee.    Doug.  767,  2d. 
ed.    Anderson  was  not  known  in  this  contract,  nor  was  he  respon- 
sible for  a  breach.    Stille  in  his  counter  contract  of  the  same  date, 
engaged  to  make  the  transfer  of  the  stock,  and  became  personally 
liable  thereby.    This  materially  distinguishes  the  present  case  from 
those  of  agents  or  factors. 

The  declaration  does  not  pursue  the  written  contract,  but  is  ma- 
terially variant  therefrom.  The  contract  is  in  fact  between  other 
parties,  than  those  who  now  appear  upon  record. 

Messrs.  IngersoU  and  Tilghman  for  the  plaintiff  answered,  tlu.t 
a  contract  by  an  agent  or  factor  bound  their  principals  on  general 
grounds.  It  is  of  no  consequence  whether  the  principal  be  dis.- 
closed  at  the  time  or  not.  So  it  is  as  to  secret  and  dormant  part- 
ners in  trade.  The  sale  of  a  factor  creates  a  contract  between  the 
owner  and  buyer ;  and  therefor  if  a  factor  sell  for  payment  at  a 
future  day,  if  the  owner  give  notice  to  the  buyer  to  pay  him'  and 

Vol.  n.  7 
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not  the  factor,  the  buyer  will  net  be  justified  in  afterwards  paying 
the  factor.  Bull.  130.  (edit.  1785.)  If  money  arising  on  the  sale  of 
goods  consigned  to  a  factor  have  been  invested  in  other  goods, 
these  shall  be  deemed  to  belong  to  the  estate  of  the  constituent.  1 
Salt.  160.  So  if  the  factor  has  taken  notes  on  the  sale  of  the 
merchandise.  1  Atky.  234.  Espin.  570.  The  same  points  have 
been  determined  in  Pennsylvania  in  Price  v.  Pollard's  assignees, 
and  in  M'Carty  v  N^xon.  On  a  sale  of  goods  on  credit  by  a  factor, 
he  may  either  sue  m  his  own  name  or  in  the  name  of  his  principal. 
1  Atky.  248.  In  a  late  suit  in  the  Supreme  Court  of  the  United 
States,  (Livingston  v.  Swanwick,)  a  recovery  was  had  on  an  engage- 
ment signed  by  the  factor,  Samuel  Aderson,  in  a  contract  similar  to 
the  present.  '[But  note,  in  that  case,  Anderson  engaged  that  Swan- 
wick should  do  certain  acts,  and  Swanwick  immediately  after  adop- 
ted the  acts  of  his  agent] 

No  election  has  been  determined  by  bringing  the  former  suit. 
A  factor  after  commencing  an  action  for  goods  sold  by  him  in  that 
capacity,  may  become  nonsuit,  and  afterwards  may  irifititute  a  new 
suit  in  the  name  of  his  principal.  There  is  no  greater  hardship  in 
such  a  proceeding,  than  in  the  common  case  of  one  commencing  a 
suit,  bringing  it  to  trial,  suffering  a  nonsuit,  and  then  renewing  the 
action.  The  law  gives  the  party  suing  that  privilege.  A  grantee 
when  a  bare  trustee  may  be  a  witness  to  prove  the  deed  to  himself. 
The  exception  against  Stille  does  not  go  to  his  competency ;  this 
verdict  cannot  be  given  in  evidence,  either  for  or  against  him. 
The  jury  will  judge  of  his  credibility. 

As  to  the  cases  cited  bv  the  defendant  from  1st  and  4th  Term 
Reports  there  was  an  absolute  inconsistency  between  the  suits 
brought ;  they  could  not  stand  together.  In  one,  the  party  is  sup- 
posed to  be  a  tenant,  and  in  the  next  breath  a  trespasser ;  in  the 
other  the  assignees  of  the  bankrupt  affirm  his  contract,  and  to  suc- 
ceed in  the  second  suit,  disaffirm  it.  The  same  absurdity  does  not 
follow  in  the  case  before  the  court. 

There  is  no  variance  between  the  declaration  and  the  written  in- 
strument, if  the  authority  of  Stille  as  the  agent  of  the  plaintiff,  is 
established  by  proof.  Quijucitper  aliumfacitper  se.  If  this 
proof  be  not  given,  the  court  may  direct  a  nonsuit  for  the  variance, 
but  will  not  prevent  the  evidence  from  going  to  the  jury. 

The  court  expressed  their  opinion,  that  Stille  could  not  be  con- 
sidered in  this  business  as  a  bare  trustee.  The  engagement  was 
personal  and  in  his  own  name,  and  he  was  responsible  for  a  breach 
thereof.    It  would  in  general  be  highly  dangerous  to  permit  au 


1796]  OF  PENNSYLVANIA.  99 

« 

agent  to  establish  his  authority  by  his  own  mere  oath.  There 
could  be  no  security  against  evil  men  on  the  adoption  of  so  broad 
a  principle,  and  under  the  circumstances  of  the  present  case,  Stille 
cannot  be  received  as  a  witness. 

This  action  is  a  special  assumpsit,  without  any  other  general 
count.  The  rule  in  such  suits  is,  that  the  promise  must  be  proved, 
expressly  as  kid.  Bull.  139, 145.  Espin.  138  Hardw.  Cas.  809. 
1  Term  Eep.  447.  4  Term  Kep.  316.  Had  there  been  a  general 
count  in  the  declaration,  it  might  have  varied  the  case.  Doug.  628. 

Courts  of  justice  are  bound  to  go  according  to  the  cJZegata/te  pro- 
bcUa.  Gilb.  Law  Evid.  190.  No  evidence  ought  to  be  admitted 
but  to  the  very  point  in  issue.  3  Blackst.  Com.  367.  1  Burr.  304. 
On  what  ground  should  the  court  permit  written  evidence  of  this 
kind  to  be  read  to  the  jury,  when  on  the  face  of  it  they  are  bound 
to  pronounce  that  it  does  not  support  the  declaration  ?  The  written 
instrument  therefore  must  be  overruled. 

Verdict  for  the  defendant ;  but  the  plaintiff's  counsel  took  a  bill 
of  exceptions  to  the  opinion  of  the  court. 


>»  •  ^1 


Thomas  Habris  and  Joseph  FjEticE  against  Joseph  Maitdeville, 
surviving  partner  of  Chables  Carrol.    John  McGwire  against 

same  defendant. 

[S.  C.  2  Ball.  266  ] 

In  the  case  of  British  subjects,  a  discharge  by  the  bankrupt  laws  of  England  will 
protect  the  person  of  the  bankrupt  in  this  state. 

Mr.'  Heatlet  for  the  defendant,  moved  to  enter  exonei-eturs  on 
the  bail  pieces,  in  both  actions. 

It  was  admitted  that  all  the  parties  lived  in  England,  and  that 
the  defendant  was  duly  declared  a  bankrupt  there,  and  had  obtained 
his  certificate  of  conformity..  A  discharge  by  the  law  of  one  count 
try  will  be  a  discharge  in  another.  2  Stra.  733.  The  present  suit 
must  be  fruitless  ;  for  if  after  the  assignment  of  a  bankrupt's  estate, 
a  creditor  knowing  it  and  residing  in  England,  attach  the  money 
of  the  bankrupt  abroad,  the  assignee  may  recover  it  in  an  action 
for  money  received  to  tlieir  use.  4  Term  Eep.  182.  The  case  of 
Ballantine  v.  Golding,  (Cook's  Bankr.  Law,  347,  1st  edit.)  is  ex- 
pressly in  point.  So  is  Miller  v.  Hall.  Dallas  229.  So  was  Craflon 
V,  Coulson,  lately  in  France,  wherein  it  was  determined  that  the 
assignees  of  a  bankrupt  should  prevail  against  attachment  creditors. 
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Mr.  Tilghman  for  the  plaintiffs,  candidly  admitted  that  the  defen- 
dant's motion  should  prevail.  Though  in  the  case  of  Qreenow  v. 
Amery,  determined  not  long  ago,  in  the  District  Court  of  Massachu- 
setts, it  was  resolved  by  Judges  Iredel  and  Noel,  that  a  bankruptcy 
and  certificate  obtained  in  Pennsylvania,  should  not  protect  a  debtor, 
in  a  suit  for  goods  bought  in  the  state  of  Massachusetts,  yet  tliey 
held  the  law  to  be  clearly  otherwise  in  the  cafee  of  British  subjects, 
on  a  certificate  of  bankruptcy  obtained  in  England. 

JPer  eur.    Let  the  exonereturs  be  entered. 


•  »  •  #> 


Lessee  of  Sabah  Wisteb  against  John  Kammebeb. 

To  Test  a  title  in  lands  sold  for  non-payment  of  taxes,  an  eiact  and  punctualjadherence  to 

the  laws  is  necessary.     It  must  appear  that  they  were  regularly  advertised. 
The  act  of  26th  March  1786,  does-not  respect  sheriffs*  deeds  under  commissioners'  sales. 

Ejectment  for  90  acres  of  land  in  Bethlehem  township,  in  North- 
ampton county.  The  suit  was  tried  at  Easton,  before  Shippen  and 
Bradford,  Justices,  on  the  24:th  September  1793,  and  a  verdict 
passed  for  the  defendant. 

A  rule  was  obtained  to  show  cause  why  a  new  trial  should  not 
be^  granted. 

Shippen,  J.  now  reported  the  evidence  on  the  trial : 

A  patent  had  issued  to  Casper  Wistar  for  the  lands  in  question, 
under  whom  the  lessor  of  the  plaintiff  derived  her  title.  On  the 
16th  July  1781,  and  10th  October  1781,  the  commissioners  of  the 
county  published  general  advertisements,  that  lands  which  had 
taxes  due  on  them  would  be  sold.  On  the  21st,  August  1782,  they 
issued  a  precept  to  Robert  Trial,  Esq.,  then  sheriff  of  the  county, 
to  sell  certain  specified  tracts  of  land,  (of  which  the  tract  in  dispute 
was  one,)  enumerating  the  respective  sums  due  thereon,  for  the 
state  taxes  of  1781  and  1782.  On  the  26th  August  1782,  the  con- 
ditions of  the  sale,  by  way  of  public  vendue,  were  published,  and 
the  premises  were  struck  off  to  Conrad  Ihrie  for  1521.  10^.,  and  on 
the  26th  December  1783,  Eobert  Trial,  the  sheriff,  conveyed  the 
same  to  him  for  that  sum,  and  Ihrie  afterwards  conveyed  to  th^ 
defendant,  in  considei-ation  of  440Z. 

One  witness  swore,  that  he  thought'the  sale  unfair,  the  premises 
having  been  struck  off  too  early,  but  other  witnesses  swore  to  the 
contrary. 

It  was  admitted,  that  the  defendant,  and  Ihrie  under  whom  he 
dairaed,  had  been  in  possession  since  the  sale  in  1782. 
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Five  objects  were  made  at  the  trial,  to  the  defendant's  title:  Ist, 
That  it  did  not  appear  the  oath  or  affirmation  of  the  commissioners 
has  been  signed  by  them,  certified  by  the  justices,  or  filed  by  the  clerk 
of  the  session.  2d,  The  lands  were  not  ad  v^ertised  hv  the  commission- 
ersjfor  at  least  three  months  in  some  of  the  English  and  German  news- 
papers, previous  to  the  sale,  3d,  No  money  appeared  to  have  been 
paid  by  the  purchaser;  but  to  this  it  was  answered,  that  the  Ihi-ie 
being  the  treasurer  of  the  county  at  the  time,  he  was  chargeable 
therewith,  and  the  money  must  be  considered  as  in  the  county 
treasury.  4th,  The  sum  assessed  for  taxes  on  the  premises  was  only 
87Z.  but  lands  were  sold  to  the  amount  of  152^.  10*.  5th,  The  sale 
was  said  to  be  unfair,  and  conducted  with  unbecoming  precipi- 
tation. 

No  other  evidence  was  given  of  the  commissioner's  advertise- 
ments, except  as  is  before  specified,  and  on  this  ground  the  court 
gave  a  charge  in  favor  of  the  plaintiff,  but  the  jury  found  for  the 
defendant. 

Mr.  Thomas  for  defendant  insisted  that  if  there  had  been  negligence 
on  the  part  of  the  commissioners  in  not  duly  publishing  their  adver- 
tisements, the  lessor  of  the  plaintiff  had  also  been  gi-ossly  negligent 
in  not  bringing  her  ejectment  earlier.  She  had  delayed  her  suit 
above  eight  years  until  the  lands  had  greatly  risen  in  value,  and 
many  improvements  had  been  made  thereon.  The  defendant  was 
to  be  considered  as  a  honajide  purchaser  without  nofice.  The  law 
would  presume  in  favor  of  the  defendant's  possession,  from  the 
advertisements  shown  in  evidence,  that  the  proceedings  of  the 
commissioners  had  been  regular,  and  that  they  had  published  the 
advertisements  acquired  by  the  acts,  authorizing  such  sales,  though 
the  same  would  not  be  approved  at  the  trial.  On  a  sheriffs  deed, 
where  possession  has  gone  therewith  more  than  twenty  years,  it  is 
unnecessary  to  produce  the  i^ecord  recited  therein.  Dall.  94.  The 
acts  of  assembly  of  the  27th  November  1755,  3d  April  1719,  and 
27th  March  1782,  (2  Dall.  St.  Laws  14,)  severally  contain  strong 
clauses,  that  the  titles  of  the  purchasers  under  commissionei*s'  sale, 
shall  be  most  absolute  and  available  in  law  against  the  delinquents. 
The  woi-ds  of  the  7th  section  of  the  act  of  26th  March  1785,  (2  Dall. 
St.  Laws  283,)  are  very  general,  and  will  embrace  the  present  case. 
Sheriff's  deeds  shall  not  be  avoided  or  prejudiced  for  want  of  proof 
that  due  and  legal  notice  of  the  sales  was  given,  where  quiet  and 
peaceable  possession  hath  been  had  of  the  lands  for  the  space  of 
six  years.  If  the  defendant  is  not  fully  within  the  words,  it  is  con- 
tended, that  he  is  clearly  within  the  equity  of  that  act. 
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Mr  Ingereoll  for  the  plaintiff,  observed, 

1.  The  verdict  is  against  law,  evidence,  and  the  charge  of  the  court. 

2.  The  proceedings  were  not  conducted  according  to  law. 

8.  The  defect  in  the  sale  has  not  been  cured  by  any  subsequent 
act  of  assembly. 

Where  a  special  authority  is  delegated  by  law  to  particular  per- 
sons, to  take  away  a  man's  property  and  estate  against  his  will, 
there  it  must  be  strictly  pureued,  and  must  appear  to  have  been 
so  pursued.  Cowp.  29.  In  all  actions  brought,  in  which  a  bank- 
ruptcy comes  in  question,  it  is  necessary  to  go  through  all  the  steps 
before  entered  into  by  the  commissioners;  that  )&,  to  prove,  1st 
that  the  party  was  a  trader ;  2d,  the  act  of  bankruptcy ;  3d,  the 
petitioning  creditor's  debt ;  4th,  the  issuing  of  the  commission;  5th, 
the  assignment ;  and  6th,  apropeity  in  the  bankrupt.  Esphi.  545, 
(2ded.)Dall.  383. 

On  the  same  obvious  ground,  when  a  sale  of  lands  for  taxes 
comes  in  question,  all  the  pre-requisites  pointed  out  by  the  laws,  must 
be  clearly  shown.  1.  The  oath  or  affirmation  of  the  commissioners 
must  be  filed  with  the  clerk  of  the  sessions.  2.  The  tax  must  be 
due.  3.  Advertisements  in  the  newspapers  must  be  published  at 
least  three  months  before  the  sale.  4.  The  sale  must  be  &ir ;  and 
5,  The  conveyance  regular. 

Waving  three  of  the  exceptions  taken  at  the  trial  against  the 
defendant's  title,  two  of  them  recur  with  much  force,  and  can  admit 
of  no  satisfactory  answer. 

The  qualification  of  the  commissioners  has  not  been  filed  in  the 
proper  office,  as  prescribed  by  the  act  of  20th  March  1724-5.  (Pro v.- 
Laws  131.)  On  this  ground,  a  sale  by  commissioners  for  taxes  was 
invalidated  at  Carlisle  (Nisi  Prius,  May  1783)  in  an  ejectment  coni- 
menced  by  William  Moore  and  William  Cochran,  and  the  resolution 
has  been  acquiesced  under  since  that  period. 

But  a  more  striking  objection  presents  itself,  viz:  the  defect 
of  regular  advertisements  for  at  least  three  mouths  by  the  com- 
missionere,  that  the  lands  would  be '  sold  for  the  payment  of 
taxes.  This  was  intended  by  the  legislature  as  a  guard  against 
improvident  sales,  and  to  give  full  notice  to  landholders  at  a 
distance,  of  the  assessments  laid  on  their  lands.  The  law  of 
27th  November  1756,  provides  for  the  sale  of  unimproved  lands 
for  taxes,  and  directs  that  public  notice  should  be  given  in  the 
Pennsylvania  Gazette  for  at  least  three  months,  of  the  intended 
sale.  The  law  of  3d  April  1779,  §  26,  (Bailey's  ed.  206)  makes 
the  same  provision,  both  as  to  English  and  German  papers,  in 
the  midst  of  the  war,  when  the  necessity  of  raising  money  for 
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the  public  defence  was  self-evident.  And  the  law  of  27th  March 
1782,  §  30,  (2  Dall.  St  Laws  14)  continues  the  same  restriction  on 
the  sale  of  lands  for  taxes.  To  the  provisions  of  one  or  other  of 
these  three  laws,  all  the  intermediate  acts  of  assembly  until  the  16th 
March  1785,  have  a  reference  on  this  subject.  The  law  of  16th  March 
1785,  §  46,  restricts  the  advertisements  in  one  of  the  English  and  one 
of  the  German  newspapere  to  two  months  before  the  day  of  sale  ;  and 
this  last  act  of  assembly,  so  &r  as  it  respects  the  levying  and  collect- 
ing of  the  yearly  taxes,  was  repealed  with  certain  exceptions,  by  a  law 
passed  9th  April  1791.  8  Dall.  St.  Laws  65.  It  cannot  then  be  said 
that  the  commissioners  of  Northampton  county  have  pursued  the  spe- 
cial jurisdiction  given  to  tliem.  If  they  had  regularly  advertised  the 
lands  in  question,  for  non-payment  of  taxes,  there  would  be  no 
difficulty  in  procuring  the  proper  evidence.  It  is  well  known,  that 
the  several  printers  preserve  their  files  of  advertisements,  and  the 
defendant's  consciousness  of  the  impropriety  of  the  commissioners' 
conduct,  must  have  induced  his  omission  of  applying  to  this 
source  of  information.  There  is  no  room  left  for  presumption.  If 
regular  advertisements  were  ever  published,  they  are  still  in  exist- 
ence,  and  can  be  procured  at  a  small  expense.  The  jury  were  inter- 
dicted by  law  from  presuming  the  publication  of  the  proper  and 
necessary  advertisements.  The  face  rested  in  and  was  capable  of 
full  proof,  however  distant  from  the  supposed  periods  of  the  trans- 
action. Mere  length  of  time,  short  of  the  period  fixed  by  the  stat- 
ute ofj  limitations,  and  unaccompanied  with  any  circumstances,  is 
not  of  itself  a  sufficient  ground  for  a  jury  to  presume  a  release  or 
extinguishment  of  a  quit  rent.  Cowp.  214.  The  case  cited  from 
Dall.  14,  is  not  applicable.  Wlien  a  judgment  is  obtained  against 
a  person,  he  has  full  notice  of  the  lien  thus  had  against  his  lands. 
He  has  it  in  his  power,  and  is  bound  to  watch  all  the  subsequent 
steps  taken  by  the  adverse  party.  If  an  irregular  sale  of  his  rea 
estate  should  take  place,  he  can  resort  to  the  court  whence  the  pro- 
cess issued,  for  relief  against  the  sale ;  and  he  is  not  prevented  by 
the  act  of  26th  March  1785,  from  having  his  remedy,  within  six 
years  after  the  purchaser  has  got  into  peaceable  possession  by  eject- 
ment The  case  of  one  whose  lands  have  been  sold  for  taxes  is 
toto  ccdo  different,  where  due  and,  regular  notice  has  not  been  given. 
He  is  unconscious  of  the  measures  pursued  in  his  absence,  and  igno- 
rant of  what  is  doing ;  he  has  no  tribunal  to  apply  to  for  redress, 
except  the  constituted  courts  of  justice  of  the  country. 

The  bare  reading  of  the  law  of  26th  March  1785,  will  satisfy 
any  reasonable  mind,  that  the  sales  therein  contemplated  by  the 
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legislature  and  meant  to  bo  secnred,  were  those  which  had  taken 
place  in  the  ordinary  courts,  and  by  their  anthority. 

By  the  conrt.  It  has  been  truly  said,  that  where  the  law  gives 
a  special  jurisdiction  to  any  body  of  men,  it  must  be  strictly'  pur- 
sued. Courts  of  justice  are  bound  to  watch  their  conduct  narrowly 
and  investigate  it  minutely.  The  peace  of  society  and  the  security 
of  property  are  intimately  connected  with  and  depend  on  such 
inquiries.  Can  any  man  be  safe  in  the  tenure  of  his  lands,  if  they 
are  liable,  at  the  will  and  pleasure  of  county  commissioners,  to  be 
sold  through  partiality  or  caprice,  without  treading  in  the  path  of 
their  duty  as  sworn  public  officers  ?  An  exact  and  punctual  adher- 
ence to  the  laws  can  alone  divest  the  title  of  lands,  on  a  sale  for 
non-payment  of  taxes.  The  regular  advertisements  of  the  commis- 
sioners must  be  fully  and  clearly  proved.  The  law  makes  it  an 
indispensable  preliminary ;  and  agreeably  hereto,  was  the  decision 
of  Shippen  and  Smith  Justices,  at  Simbury,  May  assizes,  1795,  in 
the  case  of  the  lessee  of  Abraham  East  v.  Edward  Grimes.  On 
this  ground  merely,  without  taking  notice  of  the  other  exception, 
the  rule  for  a  new  trial  must  be  made  absolute. 

It  is  very  clear,  that  the  act  of  assembly  of  26th  March  1 785, 
does  not  respect  the  deeds  executed  by  sheriffs  under  commission- 
ers' Sides  for  taxes.  The  distant  holders  of  lands  stand  in  a  very 
different  situation  from  parties  impleaded  in  court,  as  has  been  cor- 
rectly stated  by  the  plaintiff's  counsel.  "  The  want  of  any  writ 
oi  fieri  facias^  levari  facias^  or  venditioni  exponas  j  or  any  returns 
lierenpon,  shall  not  defeat,  avoid  or  prejudice  any  sherifl'a  deeds." 
The  enumeration  of  these  particulars,  which  are  technical  appropri- 
ate terms  of  the  ordinary  process  of  a  court  of  justice,  shows  the 
sense  of  the  makers  of  the  law,  and  that  the  sheriff's  sales  intended 
to  be  thus  guarded  and  protected,  were  confined  to  those  made 
by  the  proper  officers  in  the  exQ,cution  of  the  judicial  process  of  a 
tribunal  of  justice.  As  the  deed  of  the  defendant  is  not  within  the 
letter  of  the  act,  neither  is  it  in  our  apprehension,  within  the  spirit 
or  equity  of  it. 

Rule  for  new  trial  made  absolute. 

A  case  was  afterwards  made  for  the  opinion  of  the  court,  stating 
the  preceeding  facts  which  appeared  on  the  trial;  and  in  March 
tenn  1799,  judgment  was  given  by  the  whole  court  for  the  plain- 
tiff, Mr.  Sitgreaves  for  the  plaintiff,  declining  to  argue  the  case. 
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Edwabd  -Stiles  plaintiff  in  error  against  Joseph  Donaldson,  sen* 

'[S.  C.  2  DaU.  264.] 

Unliquidated  accounts  between  merchants  in  the  capacity  of  principal  and  factor  ar« 
not  within  the  act  of  limitations. 

WRrr  of  eiTor  to  the  Court  of  Common  Pleas  of  Philadelphia 
county.  It  appeared  by  the  record  returned,  that  the  plaintiff  in 
error  had  commenced  an  action  of  debt  against  the  defendant  on  an 
obligation,  to  which  the  defendant  pleaded  payment,  with  leave  to 
give  tlie  special  matter  in  evidence.  In  September  term  1791,  the 
Court  of  Oommon  Pleas  made  a  rule  that  the  defendant's  attorney 
should  furnish  the  plaintiff  a  particular  account  with  all  the  items  of 
such  matters  as  he  meant  to  prove,  and  insist  on  at  the  trial  on  the 
plea  of  payment  or  set-off;  and  also  that  the  plaintiff's  attorney 
should  furnish  to  the  defendant  a  particula'r  account,  with  all  the 
items  of  such  matters,  as  he  intended  to  prove  and  insist  upon  at 
the  trial  over  and  above  the  sum  in  the  bond. 

The  cause  came  on  to  be  tried  by  a  special  jury,  at  an  adjourned 
court  in  September  term  1794,  when  the  jury  found  a  verdict  for 
the  defendant,  and  further  certified,  that  there  was  due  to  him  from 
the  plaintiff  the  sum  of  Ql.  9^.  hd.  damages  and  six  pence  costs. 
Judgment  was  hereupon  rendered  by  the  Common  Pleas. 

The  writ  of  error  being  returnable  to  January  term  1795,  Mr. 
Heatley,  the  same  term,  on  the  part  of  the  plaintiff,  alleged  dimin- 
ution of  a  bill  of  exceptions,  whereupon  a  certiorari  was  awarded. 
Hereto  the  following  return  was  made  under  seal. 

On  the  19th  November  1704,  this  cause  came  on  to  trial  be- 
fore the  judges  of  the  same  court  and  a  special  jury,  when  the 
plaintiff  by  his  counsel  produced  and  read  in  evidence  the  bond 
mentioned  in  the  declaration,  bearing  date  the  day   of 

August  1774,  upon  which  bond  no  payments  of  either  principal 
or  interest  were  credited  or  indorsed  ;  and  thereupon  the  de- 
fendant by  his  counsel  offered  to  prove  in  evidence  to  the  jury, 
in  support  of  the  issue  on  his  part,  and  under  the  notice  of  set- 
off, that  after  the  execution  of  the  said  bond  and  before  the 
commencement  of  the  suit,  the  plaintiff  became  indebted  and  yet 
remained  indebted  to  the  defendant,  in  a  sum  exceeding  the 
amount  of  the  said  bond  upon  accounts  still  remaining  unliqui- 
dated and  unsettled  between  the  plaintiff  and  defendant  as  mer- 
chants, concerning  the  sales  of  merchandise,  by  the  plaintiff  as 
agent  or  factor  for  the  defendant,  in  parts  beyond  sea ;  and  here- 
upon the  counsel  for  the  plaintiff  did  on  his  part  then  and  there 
object  to  the  admission  of  any  such  testimony,  inasmuch  as  the 
last  item   of  such  accounts  was  of  more  than  seventeen  years 
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standing,  and  no  proof  offered  of  any  subsequent  demand  on  plain- 
tiff for  the  monies  which  the  defendant  now  insisted  to  defalk 
from  and  set  off  against  the  bond ;  and  that  the  defendant  was,  by 
long  acquiescence  and  also  by  the  act  of  limitations,  barred  and  pre- 
cluded from  demanding  or  setting  off  the  same ;  nevertheless  the 
said  judges  did  then  and  there  ovrerrule  the  said  objections,  and 
did  allow  and  admit  the  defendant  to  give  evidence  of  such  accounts 
to  the  jury  ;  whereupon  the  said  counsel  for  the  plaintiff  did  then 
and  there  except  to  the  opinion  of  the  said  judges,  insisting  that  no 
evidence  of  any  such  accounts  ought  to  have  been  admitted,  and 
then  and  there  did  tender  to  the  said  judges  this  bill  of  exceptions? 
and  require  the  seals  of  the  said  judges  hereto. 

James  Biddle.  [L.  S.] 

Mr.  Ingersoll  for  the  defendant  in  error  stated,  that  tlie  only 
question  which  could  arise,  was  whether  actions  of  account-render 
between  merchants  in  the  capacities  of  principal  and  factor,  where 
the  accounts  between  them  were  unliqudated,  were  within  the  act 
of  limitations.  The  certificate  of  the  jury  in  favor  of  the  defend- 
ant, was  grounded  on  the  defalcation  act  of  4  Ann. 

He  admitted  that  a  debt  barred  by  the  statute  of  limitations, 
cannot  be  set  off;  if  pleaded,  plaintiff  may  reply  the  statute;  if 
given  in  evidence,  it  may  be  objected  to  on  the  trial.  Bull.  263. 
2  Stra.  1271. 

But  actions  of  account  have  always  been  considered  within  the 
exception  of  the  limitation  act.  Oarth.  226.  1  Vent.  90.  1  Mod. 
70,269.  2  Saund.  127.  Eapin.  148.  3  Woodeson..85.  If  one  accepts 
a  consignment,  he  must  be  supposed  to  know  the  consequences, 
and  must  go  through  with  the  trust.  3  Wils.  117.  A  discount  is 
natural  justice  in  all  cases,  though  fourteen  years  length  of  time  be 
elapsed.  1  Equ.  Oa.  Abr.  8,  pi.  6.  He  also  cited  Paley*s  Mor. 
Philos.  81. 

Mr.  Condy  for  the  plaintiff  made  no  objection,  and  the  court 
affirmed  the  judgment. 
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Samuel  Neaye  against  John  Jenkins. 

Though  there  are  actual  words  of  transfer  in  an  instrument,  it  shall  be  construed  as  an 
agreement  to  convey,  if  such  appeam  to  have  been  the  parties  intention. 

Where  in  covenant  a  plaintiff  avers  performance,  he  is  bound  to  prove  it. 

The  plea  of  covenants  performed  admits  the  execution  of  the  instrument^  but  not  the 
plaiutifTs  performance  of  his  part  of  the  agreement. 

The  plaintiff  declared  on  articles  of  agreement  executed  between 
him  and  the  defendant,  dated  February  1st,  1788,  whereby  the 
said  J.  covenanted  to  pay  the  said  S.  97/.  4«.  5d.  on  the  Ist  Febru- 
ary 1789,  with  interest,  and  the  like  sum  of  97Z.  4s.  6d.  on  the  1st 
February  1790,  with  interest,  and  the  sura  of  97Z.  is.  &d.  on  the  1st 
February  1791 ;  in  consideration  whereof  the  said  S.  conveyed  to 
the  said  J,  and  his  heirs  one  undivided  sixth  part  of  two  tracts 
of  land  in  Caernarvon  township,  containing  176  acres,  and  cove- 
nanted to  execute  a  good  and  suflBicient  title  thereof  at  the  proper 
costs  and  charges  of  the  said  J.,  on  or  before  the  1st  May  1788,  and 
to  warrant  and  defend  the  same  against  all  persons  whatsoever ;  and 
the  said  J.  further  covenanted  on  execution  of  the  conveyance  to 
give  bonds  and  security  for  the  aforesaid  sums  of  money,  payable 
as  aforesaid. 

And  although  the  said  S«,  in  pursuance  of  the  said  article  of 
agreement,  did  make  and  execute  to  the.  said  J.  his  heirs  and 
assigns,  a  good  and  sufficient  deed  or  title,  according  to  the  form 
and  effect  of  the  said  articles,  nevertheless  the  said  J.  hath  not 
paid  to  the  said  S.  the  several  sums  of  money  aforesaid,  nor  hath 
he  given  him  the  bonds  and  security  aforesaid,"  &c. 

Defendant  pleaded  covenants  perfonned ;  plaintiff  replied  and 
assigned  the  same  breaches  as  in  the  declaration.  On  the  trial,  a 
deed  was  shown,  which  it  was  ,said  had  been  tendered,  previous 
to  1st  May  1788,  but  no  proof  hereof  was  given. 

It  was  objected,  that  without  such  the  plaintiff  must  fail  in  his 
action.  Here  it  was  expressly  stipulated,  that  the  execution  of  the 
deed  with  warranty  should  precede  the  bonds  and  security  for  the 
consideration  money,  and  ought  'to  have  been  delivered  at  least 
nine  months  before  the  first  instalment  became  due. 

It  may  be  said  there  are  words  of  actual  grant,  but  to  this  it 
may  be  answered,  the  plaintiff  is  a  married  man,  and  the  wife 
by  possibility  may  become  entitled  to  dower  in  the  premises. 
Besides  the  clear  meaning  of  the  parties  was,  that  the  instru-- 
ment  should  operate  merely  as  an  agreement.  It  is  so  stiled, 
and  contains  a  covenant  to  make  a  good  title  with  warranty  at 
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a  future  day.    A  deed  shall  operate  according  to  the  intention  of 
the  parties,  if  by  law  it  may.  Cowp.  600. 

ConBidering  it  as  a  contract  to  convey  at  a  particular  day,  and 
that  the  defendant  agreed  to  pay  the  consideration  money  on  that 
day,  in  the  nature  of  the  thing  the  two  acts  must  be  done  together, 
and  the  covenants  must  be  considered  as  dependant.  The  plaintiff 
could  not  recover,  without  showing  he  had  delivered  or  tendered 
a  conveyance.  This  point  has  been  expressly  determined  in  4  Tenii 
Kep.  761,  on  a  demurrer,  where  the  ancient  authorities  to  the  con- 
trary were  fully  considered  and  overruled. 

The  plaintifTs  counsel  contended  that  the  covenants  were  inde- 
pendant,  and  the  instrument  would  take  effect  as  a  deed  in  fee 
simple  by  apt  words.  The  consideration  of  the  covenant  made  by 
the  defendant,  was  the  actual  immediate  grant  by  the  plaintiff* 
But  suppose  a  contrary  construction  should  take  place,  the  future 
deed  was  to  be  made  at  the  cost  and  charges  of  the  defendant,  and 
this  implies  an  election  on  his  part  what  kind  of  conveyance  it 
should  be,  and  who  should  draw  it.  Moreover,  the  present  issue 
being  taken  on  the  plea  of  covenants  performed,  the  performance  of 
the  covenants  on  the  plaintiff's  part  seems  thereby  admitted. 

But  by  the  court.  It  is  sufficiently  clear  from  the  whole  of  the 
instrument  taken  together,  and  the  circumstance  of  the  plaintiff 
being  then  a  married  man,  that  the  real  intention  of  the  parties 
was  that  it  should  be  considered  merely  as  articles  executory.  Here 
tlie  plaintiff  was  to  do  the  first  act,  by  making  a  good  and  suffi- 
cient title  to  the  lands  on  or  before  the  1st  May  1788.  The  stipu- 
lation that  the  deed  should  be  made  at  the  expense  of  the  defen- 
dant does  not  vary  the  case.  Moor,  645.  5  Co.  22.  J.  10  Mod.  505. 
Further,  the  plaintiff  has  expressly  laid  his  having  made  such  a 
deed  as  the  agreement  obliged  him  to  make,  and  having  made  such 
averment  he  is  bound  to  prove  it.  The  plea  of  covenants  per- 
formed admits  the  execution  of  the  instrument,  and  supersedes 
the  necessity  of  other  proof;  but  it  does  not  admit  that  the  adverse 
party  has  fully  performed  his  agreement.  It  may  be  compared  to 
the  plea  of  payment,  under  which  by  our  practice,  Dall.  17,  260, 
mistake  or  want  of  consideration  may  be  given  in  evidence,  and  the 
jury  ought  to  presume  every  thing  to  have  been  paid,  which  in 
equity  and  good  conscience  ought  to  be  paid.  The  exception  there- 
fore seems  fatal  to  the  plaintiffs  suit.  1  Salk.  112.  8  Mod.  40. 
1  Stra.  569. 
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The  merits  of  the  defence  resting  on  the  construction  of  a  will, 
under  which  the  pMntiff  made  title  to  the  lands  sold,  it  was  atter- 
wards  agreed  by  the  counsel,  that  a  verdict  should  be  taken  for  the 
plaintiff  for  4291.  4*.  Sd.  damages,  subject  to  the  courts'  opinion, 
on  a  case  to  be  stated  in  bank. 

Messrs.  IngersoU  and  J.  B.  WKe&n^pro  gruer. 

Messrs.  Montgomery  and  Hopkins,  ^(>  <l^. 


Lessee  of  John  Whiiehill,  Jean  Boyd,  William  Boyd  and  Mae- 
OABET  his  wife  against  John  Lousey  and  Robert  WnrrEHiLL. 

Where  it  appears  by  positive  proof,  that  a  deposition  has  not  been  taken  according  to 
the  notice,  it  shall  be  overruled. 

Underhand  aj^reeraents  contrary  to  agrreements  on  marriage,  are  void ;  yet  the  court 
will  ftot  reject  the  evidence  of  such  subsequent  agreements;  but  declare  their  opers' 
tion. 

An  agreement  will  not  be  decreed  against  a  bona  fide  purchaser,  without  notice. 

Ejectment  for  130  acres  of  arable  land,  15  acres  of  meadow,  and 
120  acres  of  woodland,  in  Salisbury  township. 

It  was  admitted,  that  James  "Whitehill,  senior,  was  seized  of  the 
lands  in  question.  The  lessors  of  the  plaintifl'  claimed  the  lands, 
under  a  gift  alleged  to  be  made  by  him  to  their  father  James 
Whitehill,  junior,  previous  to  his  marriage  with  Abigail  Miller, 
their  mother,  and  in  contemplation  of  the  said  marriage,  and  a 
possession  thereof  delivered  accordingly,  about  1751.  The  defend- 
ant, Robert  Whitehill,  rested  his  defence  on  a  conveyance  from 
James  Whitehill,  senior,  his  father,  in  consideration  of  natural  love 
and  affection,  and  of  Is,  sterling,  dated  10th  March  1761  and 
possession  since  that  period. 

James  Wliitehill,  sen.  by  his  will,  dated  31st  January  1766,  de- 
vised to  his  grand  son  John  Whitehill  50/.,  and  to  his  grand  daugh- 
ters Jean  and  Margaret  25Z.  each,  to  their  mother  Abigail  Culbert- 
6on  5*.  sterling,  and  to  his  son  Robert  Whitehill,  one  of  the  defend- 
ants, 5Z.  sterling. 

On  the  part  of  the  plaintiff,  the  deposition  of  Elizabeth  Wilson, 
purporting  to  have  been  taken  in  Philadelphia  on  the  1st  May 
1794,  in  pursuance  of  a  rule  of  court,  was  offered  in  evidence,  but 
was  excepted  to  by  the  defendants. 

It  appeared  that  the  written  notice  had  been  served  on  the  de- 
fendants, that  the  deposition  would  be  taken  at  the  house  of  John 
Miller,  in  street,  in  Philadelphia,  on  the  1st  May  1794,  be- 

tween the  hours  of  12  and  4  o'clock,  in  the  afternoon. 

Roberts  Whitehill,  junior,  son  of  the  defendant,  swore  that  he  was 
directed  by  his  father,  to  attend  the  taking  of  this  deposition  on  the 
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Ist  May  1794,  and  went  to  Miller's  hoase  on  that  day,  having  first 
had  liis  watch  regulated  by  a  time-piece.  After  sonle  time  he  was 
told,  that  the  deposition  could  not  be  taken  at  the  time  appointed, 
on  account  of  the  absence  of  Mr.  Kittera,  one  of  the  plaintift's 
counsel,  and  who  was  said  to  have  gone  to  Lancaster.  He  was 
afterwards  informed  by  WilUara  Boyd;  one  of  the  lessors  of  the 
plaintiff,  that  Mr.  Kittera  had  returned,  and  he  would  endeavor 
to  procure  his  attendance  ;  if  he  was  successful,  he  would  give  him 
ftirther  notice,  which  the  witness  did  not  receive  from  him.  With- 
in three  days  afterwards  Mr.  Kittera  infonned  him,  the  deposi- 
tion had  been  taken,  and  told  him,  he  should  have  the  liberty  of 
cross  examining  the  witness  if  he  though  fit,  to  which  he  returned 
no  answer.  He  was  very  confident,  that  the  deposition  could  not 
possibly  have  been  taken  within  the  hours  appointed,  having  had 
a  written  memorandum  for  his  conduct. 

On  the  contrary  Mr.  Kittera  swore,  that  he  took  the  deposition 
at  the  house  of  Miller,  came  there  within  the  time  appointed  by 
the  notice,  and  his  mind  was  well  impressed  that  it  was  properly 
taken ;  but  he  also  said,  that  he  did  not  remember  any  thing  par- 
ticular, respecting  the  time  of  taking  it,  except  from  the  deposition 

itself. 

John  Wliitehill  and  William  Boyd,  two  of  the  lessors  of  the 
plaintiff^,  gave  testimony  of  certain  facts  which  rendered  it  probable 
that  Robert  Whitehill,  junior,  might  have  mistaken  the  time  of 
taking  this  deposition,  and  that  he  had  blended  the  incidents  of 
another  transaction,  which  had  happened  in  taking  the  deposition 
of  Margaret  Miller,  in  his  relation  of  the  circumstances  deposed. 

Yeates,  J.  declined  giving  any  opinion,  having  formerly  been  of 
counsel  in  the  cause. 

Smith,  J.  expressed  his  regret  that  he  was  compelled  to  give  an 
opinion  unassisted  by  another  judge.  A  considerable  pei^plexity 
arises  from  the  apparent  impossibility  of  reconciling  the  testimony 
before  the  court. 

The  exception  is  said  by  the  plaintiffs  counsel  to  be  captious, 
as  the  defendants'  agent  admits  that  he  was  ofiered  an  opportu- 
nity of  cross  examination.  But  in  a  large  and  general  sense 
the  objection  is  substantial.  If  it  be  allowable  to  deviate  from 
the  rule,  can  the  point  be  ascertained  where  we  arc  to  stop,  and 
go  no  further?  Will  not  the  benefits  of  a  cross  examination  be 
hazarded  by  any  relation  ?  It  results  then  to  this,  that  the  rule 
should  be  strictlv  adhered  to.  Here  the  defendant's  son  swears 
positively  from  his  presence  on  the  spot,  that  the  deposition 
could  not  have  been  taken  witliin  the  noticed  hours.      Mr.  Kit 


1796]  OF  PENNSYLVANIA.  Ill 

I 

tera's  mind  is  only  impressed  with  the  propriety  and  regularity  of 
taking  it  He  does  not  speak  with  confidence,  but  grounds  his  rec- 
ollection on  the  face  of  the  deposition.  I  could  have  wished  there 
Lad  been  more  candor  and  liberality  shown  by  ^Robert  "Whitehill, 
junior,  when  he  was  told  he  might  examine  the  witness.  Yet  up- 
on the  whole,  I  incline  to  overrule  the  deposition,  though  with 
hesitation.    If  I  am  wrong,  the  parties  have  their  remedy. 

The  plaintiff  having  closed  his  testimony,  and  the  defendants  hav- 
ing opened  their  defence,  offered  in  evidence  the  deposition  of 
James  Thompson,  showing  that  after  the  death  of  James  Whitehill, 
junior,  on  the  lands  in  question,  his  father  convened  together  a 
number  of  the  friends  of  the  widow,  and  then  declared,  that  his 
agreement  with  his  son  respecting  the  lands  in  question,  was  in  con- 
sideration of  his  paying  841Z.,  the  residue  of  the  money  duo  on  the 
purchase  of  the  premises. 

This  was  excepted  to,  on  the  ground  that  no  man  shall  be  per- 
mitted to  create  evidence  for  himself.    Dall.  18. 

Per  Smith,  J.  Two  rules  of  law  apply  on  the  present  question. 
Ist,  The  courts  have  admitted  almost  all  species  of  evidence,  perti- 
nent to  the  issue,  since  the  case  of  Rex  v.  Bray.  (Annal.  358)  2d, 
Agreements  on  marriage  are  very  different  from  common  contracts, 
and  all  underhand  agreements  derogatory  therefrom,  are  in  fraud 
of  the  marriage  and  void.  K  the  jury  are  satisfied  from  the  evi- 
dence, that  there-  was  an  agreement  on  the  marriage,  that  young 
James  should  have  these  lands  absolutely,  and  the  contract  now 
attempted  to  be  proved  is  contrary  to  the  spirit  thereof,  it  is  null  and 
of  no  effect.  But  the  deposition  must  go  to  the  jury  to  enable  the 
court  to  judge  of  it,  and  I  shall  then  declare  my  sentiments. 

The  defendant's  counsel  in  their  address  to  the  jury,  made  a  point 
before  the  court,  whether,  after  Robert  Whitehill  had  held  uninter- 
rupted possession  of  the  premises  under  a  legal  title,  for  twenty 
four  years  at  least,  before  the  bringing  of  any  ejectment,  he  should 
not  be  considered  as  a  purchaser  witliout  notice,  and  his  estate  be 
exempted  from  all  trusts  whatever.  They  cited  2  Comy.  Dig.  669, 
2  Equ.  Ca.Ab.  676.  2Pow.  onCont.  260.  5  Vin.  Ab.  533,  pi.  38. 

Even  against  James  the  father,  equity  would  not  decree  a  speci- 
fic performance  on  a  dormant  agreement.  But  the  case  of  Robert 
his  son,  was  much  stronger ;  for  though  equally  entitled  to  a  provi- 
sion from  his  father  as  his  eldest  brother,  he,  would  otherwise  be 
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totally  disinherited,  except  as  to  the  mere  pittance  of  5Z.  sterling. 
And  chancery  will  respect  the  hardships  arising  on  a  decree.  3 
Atky.  186.  Where  the  equity  is  equal,  ^the  law  will  take  place. 
1  Fonbla.  311,  312,  The  length  of  time,  under  all  circumstances, 
is  an  insuperable  bar  to  the  plaintiff's  recovery. 

For  the  plaintiff  were  cited  on  this  point,  Cas.  Temp.  Finch. 
449.  1  Vern.  201,  242.  5  Vin.  Ab.  519.  pi.  17,  530.  pi.  3,  4,  8.  1 
Pow.  on  Contra.  300. 

« 

Smith,  J.  gave  it  in  charge  to  the  jury,  that  the  title  of  the  plain* 
tiff  depended  on  the  judgment  they  should  form  on  the  whole  of 
the  evidence  on  these  points :  whether  James  Whitehill,  sen.  prom- 
ised to  give  the  lands  to  his  son  Jamis  by  way  of  marriage  portion, 
and  as  an  inducement  to  the  marriage  ?  Whether  the  estate  was  to 
be  absolute,  and  in  fee  simple  on  the  marriage  ?  And  whether  the 
father  put  his  son  in  possession  in  pursuance  of  the  agreement  ? 
If  the  jury  were  fully  satisfied  in  the  affirmative  on  these  points, 
and  also  that  Robert  Whitehill  knew  of  the  marriage  agreement 
before  he  accepted  his  conveyance,  the  plaintiff  was  entitled  to  re- 
cover. 

It  was  clear,  that  the  father  could  not  attach  a  subsequent  condi- 
tion to  the  estate  of  his  son  James  promised  him  on  his  marriage, 
nor  would  a  private  agreement,  even  if  made  by  his  son,  contrary 
to  the  nature  of  the  first  agreement,  be  good  and  binding  in  law. 

He  inclined  to  think,  that  an  agreement  similar  to  the  present, 
would  not  be  decreed  in  equity  against  the  defendant  Robert  White- 
hill, unless  there  Jiad  been  fraud  and  collusion  between  his  father 
and  himself,  or  that  he  had  notice  of  the  marriage  agreement ;  but 
he  would  not  declare,  that  an  ejectment  would  not  lie  in  any  case  in 
Pennsylvania  on  an  agreement,  the  specific  execution  whereof  would 
not  be  decreed  in  England.  Nevertheless  he  would  say,  that  after 
such  a  lapse  of  time  as  had  taken  place,  the  law  required  strong 
and  unequivocal  proof  of  the  marriage  contract.  Such  length  of 
time  operates  against  the  effect  of  the  testimony,  but  is  no  bar  un- 
der all  the  circumstances,  where  the  evidence  is  decisively  clear 
and  satisfactory  to  the  minds  of  the  jurors. 

The  consideration  of  one  shilling  is  tantamount  in  effect  to  the 
largest  sum,  to  render  Robert  Whitehill,  a  horba  fide  purchaser. 
No  direct  proof  has  been  given  of  his  being  acquainted  with  the  mar- 
riage agreement,  yet  strong  circumstances  have  appeared  indica- 
tive of  such  knowledge ;  these  must  be  maturely  and  dispassionately 
weighed  by  the  jury,  and  a  judgment  formed  on  the  whole  mass  of 
evidence  on  this  point. 
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Whether  the  lands  in  question  promised  to  young  James,  were  more 
than  a  proportionable  part  of  the  father's  estate  to  one  child,  is  foreign 
to  the  present  inquiry.  Marriage  agreements  in  particular  should  hare 
the  utmost,  imaginable  good  faith  accompanying  them. 

Verdict  for  the  plaintiff. 

Messrs.  Kittera,  Hopkins  and  J.  B.  M'Kean,  pro  quer, 
Messrs.  Ingersoll  and  C.  Smith,  pro  d^. 


■♦«- 


AT  NISI  PRIUS,  AT  YORK,  OCTOBER  ASSIZES,  1796, 

CORAM  YEATES  AND  SMITH,  JUSTICES. 


Abchibald   Steel  against  Thomas  Duncan  and  James  Dunlop 

surviving  administrators  of  Daniel  Duncan. 

A  settled  account  between  other  parties,  is  not  evidence  against  a  defendant. 

An  officer  of  the  United  States,  who  has  disbursed  money  in  his  public  capacity,  cancot 
support  a  suit  in  his  own  name  for  such  money,  till  he  has  settled  his  accounts. 

Case.     The  declaration  contained  two  counts  :  1st,  Indebitatus  as- 
sumpsit for  7125/.  had  and  received  to  the  plaintiff's  use,  and  money 
laid  out  and  expended  at  the  request  of  the  intestate.  2d,  Insimul  com-, 
putassei. 

It  appeared  in  evidence,  that  David  Duncan  of  Pittsburgh,  assistant 
quarter  master  in  the  service  of  the  United  States,  during  the  late  war,  had 
drawn  an  order  on  the  plaintiff,  then  also  in  the  quarter  master's  depart- 
ment, for  a  large  sum  of  money,  the  exact  amount  whereof  was  not 
shown ;  and  that  the  same  was  payable  to  the  defendant's  intestate. 

That  on  the  18th  December  1779,  the  plaintiff  wrote  to  the  defen- 
dant's intestate,  informing  him  that  he  could  pay  no  more  than  19,000 
dollars  thereon,  and  that  it  gave  him  pain  not  to  comply  with  the  order 
of  the  said  David  Duncan,  but  he  hoped  he  would  have  it  in  is  power 
to  serve  him  in  a  short  time.  The  letter  was  subscribed  by  the  plain- 
tiff "  as  assistant  quarter  "  master,"  and  indorsed,  *^  on  public  service." 

On  the  next  day,  John  Slaughter  for  Daniel  Duncan  passed  his 
receipt  to  the  plaintiff  for  19,000  dollars,  on  account  of  David  Duncan, 
which  sum  he  promised  to  be  accountable  for. 

The  plaintiff  then  produced  a  settled  account  between  himself  and 
David  Duncan,  wherein  the  balance  due  from  the  said  David  to  him, 
was  struck,  as  100, 684/.  14^.  9i/. 

Vol,  n.  8 
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This  account  was  objected  to,  as  res  inter  alios  acta^  and  over- 
ruled by  the  court  on  that  ground.  The  court  moreover  declared,  that 
the  plaintiff  had  not  entitled  himself  to  the  present  action.  The  trans- 
action between  Daniel  Duncan  and  him  was  merely  confined  to  the 
order  of  David  Duncan.  It  might  have  been  given,  for  any  thing  that 
appears  to  the  contrary,  on  a  private  account  between  Daniel  and  David. 
And  the  suit  would  have  more  properly  lain  against  David  Duncan  by 
the  plaintiff  in  his  private  capacity,  if  he  had  settled  his  accounts  as 
assistant  quarter  master  with  the  United  States.  But  until  such  settle- 
ment was  made  by  the  plaintiff,  the  money  was  only  suable  for,  in  the 
name  and  for  the  use  of  the  United  States. 

The  counsel  then  said,  they  would  tender  a  bill  of  exceptions,  which 
was  agreed  to. 

They  afterwards  agreed,  that  the  suit  should  proceed  for  the  benefit 
of  the  United  States  ;  but  the  court  adhered  to  their  former  opinion. 

Verdict  for  the  defendants. 

Messrs.  Hamilton,  Bowie  and  Montgomery,  pro  quer, 
Messrs.  Duncan  and  C.  Smith, /7ro  def. 


Respublica  against  Michael  He  vice,  Frederick  Gblvix  and  Cath- 
ARiNB  his  wife,  Peter  Gblvix  and  Daniel  Gblvix  and  Eliza- 
beth his  wife. 

On  an  indictment  for  conspiracy  in  inveigling  a  young  girl  from  her  mother*8  house  by 
false  pretences,  and  procuring  the  marriage  ceremony  to  be  recited  between  her  and 
one  of  the  defendants,  the  being  drunk,  the  girl  is  a  competent  witness,  and  a  subse- 
quent  carrying  her  off  with  force  and  threats  may  also  be  given  in  evidence. 

CoNSPiBACT.  The  indictment  stated,  that  Catharine  Speis  was  an 
infant  of  thirteen  years  of  age,  (her  father,  Peter  Speis,  being  dead, 
and  Susannah  her  mother  married  to  Casper  Gregor,)  and  under  the 
guardianship  of  Michael  Smyser  and  Matthias  Smyser,  both  as  to  per- 
son and  estate,  and  that  the  same  Catharine  was  entitled  to  a  large 
property  under  her  father's  will,  to  wit,  1000/.,  and  resided  with  the 
said  Casper  and  Susannah,  with  the  consent  of  her  said  guardians  ;  an  j 
that  the  said  defendants  well  knowing  the  premises,  on  the  11th  August 
1795,  did  conspire  together  to  deprive  the  said  Casper  and  Susannah 
of  the  service  of  the  said  Catharine,  and  to  seduce  her  from  their 
house,  and  to  inveigle  her  into  a  marriage  with  the  said  Michael  Hevice, 
and  under  divers  false  pretences  did  seduce  and  inveigle  the  said  Cath- 
aiine  for  the  purposes  aforesaid,  against  the  will  of  the  said  Casper 
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and  Susannah  and  of  the  said  Michael  and  Matthias,  and  in  pursuance 
of  the  said  conspiracy  did  ply  the  said  Catharine  with  wine  and  other 
strong  liquors,  and  she  the  said  Catharine  being  intoxicated,  did  procure 
the  ceremony  of  marriage  to  be  recited  between  the  said  Michael  Hevic  e 
and  Catharine  Speis,  to  the  great  damage  and  disgrace  of  the  said  Cath- 
arine, to  the  evil  example  of  all  others  in  like  case  offending,  and  against 
the  peace  and  dignity  of  the  commonwealth,  &c. 

Catharine  Speis  was  produced  as  a  witness  on  the  part  of  the  com 
monwealth  and  was  excepted  to. 

To  prove  her  to  bethe  wife  of  Michael  Hevice,  the  defendants  offered 
to  the  court  the  reverend  Frederick  Miltzheimer,  who  had  performed  the 
marriage  ceremony  between  them.  They  also  produced  two  writs  of  sum. 
mens,  issued  by  her  guardians  against  Hiltzheimer  and  Hevice,  return 
able  to  September  term  1795,each  in  debt  for  50/.  Hence  it  was  inferred 
the  marriage  was  acknowledged  by  the  girl's  guardians,  by  suits  being 
thus  commenced  under  the  act  of  assembly,  for  marrying  her  without  their 
consent  or  her  mother's.  They  cited  Gilb.  Law  Evid.  252.  Hus- 
band and  wife  are  no  witnesses  for  or  against  each  other.  2  Term 
Rep.  263.     A  wife  is  no  witness  to  criminate  her  husband. 

The  court  declared  their  incompetency  to  determine  whether  there 
had  been  a  real  marriage  between  the  parties.  The  indictment  char- 
ges that  the  marriage  ceremony  was  recited  between  them,  the  girl 
having  previously  been  inveigled  from  her  mother's  house  under  divers 
false  pretences,  and  in  a  state  of  intoxication.  Whether  Michael 
Hevice  and  Catharine  Speis  are  husband  and  wife,  under  all  the  cir- 
cumstances of  the  case,  is  the  peculiar  province  of  the  jury,  and  forms 
a  material  part  of  the  present  issue.  The  court  will  not  draw  the 
matter  in  aliud  examen.  If  the  jury  should  be  satisfied  on  the  whole 
of  the  evidence  of  the  fairness  and  legality  of  the  marriage,  they  will 
be  directed  to  pay  no  regard  to  her  testimony.  In  the  present  stage 
of  the  business,  she  must  be  considered  as  a  competent  witness,  (1 
Vent.  243 , )  and  the  clergyman  cannot  now  be  examined  before  the 
court  to  prove  her  incapacity.  The  conduct  of  the  guardians  may  be  urg- 
ed as  expressive  of  their  sentiments,  when  they  brought  the  two  actions, 
but  this  will  not  validate  the  marriage,  if  there  was  an  absence  of 
will  on  the  part  of  the  girl,  or  unfair  management  in  procuring  her 
presence  at  the  ceremony. 

It    appeared,  that  after  the  supposed  mairiage,    Michael  He- 
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vice  and  Catharine  Speia  rode  back  to  his  farm  with  another  couple 
who  were  married  the  same  day  where  they  lay  together  that  even- 
ing without  any  attempt  to  consummate  the  marriage.  On  the 
morning  she  feigned  an  excuse  to  come  to  her  step  father's  but 
could  not  be  prevailed  on  to  return  home  with  Hevice.  She  after- 
wards cautiously  avoided  his  company,  when  he  came  to  the  house, 
and  fled  from  him. 

On  the  80th  September  1795,  upon  a  full  hearing  qu  a  habeas  cor- 
pus returnable  before  M'Kean,  C.  J.  and  Shippen,  J.  at  York  assizes, 
she  was  permitted  to  return  to  her  step-fathers's  and  was  told  that 
Mitchel  Hervice  should  not  molest  her  or  compel  her  to  live  with  him. 

It  was  then  stated  by  the  counsel  on  the  part  of  the  prosecution,  that 
in  the  month  of  December  following,  Michael  Hervice,  his  brother  and 
brother  in  law,  took  the  said  Catharine  by  force  from  her  mother's 
house  in  the  night  time,  that  she  resisted  and  escaped  from  them,  but 
being  overtaken,  she  was  tied  on  horseback  and  carried  against  her 
will,  half  undressed  to  the  said  Michael's  farm  from  whence  she  was 
conducted  with  many  threats  to  a  coal  hut  of  the  brother-in-law  in  the 
mountains,  at  twenty  miles  distance,  where  she  was  treated  with  great 
brutality,  and  in  consequence  whereof  her  life  was  greatly  endangered. 

This  evidence  was  opposed  by  the  defendant's  coiinsel,  who  con- 
tended that  the  offence  charged  was  a  conspiracy,  and  not  a  forcible 
carrying  away  the  girl  afterwards.  This  latter  offence  might  be  the 
subject  of  another  prosecution. 

But  the  court  admitted  the  evidence  to  go  to  the  jury.  They  said 
that  though  the  abduction  of  Catharine  Speis  was  not  the  point  in 
issue,  yet  the  conduct  of  Hevice  on  that  occasion  threw  considerable 
light  on  the  former  transaction.  Moreover,  it  had  been  suggested  that 
the  girl  was  fond  of  him,  and  married  him  with  her  full  consent,  and 
was  willing  to  return  with  him  and  live  as  his  wife,  if  she  had  not  been 
restrained  by  her  friends.  The  steps  which  he  took  in  the  particulars 
attempted  to  be  proved,  evinced  the  contrary  thereof,  and  tended  to 
show  his  sense  of  the  supposed  marriage,  and  the  absence  of  her  will 
as  to  any  connection  with  him. 

After  a  lengthy  trial  of  five  days,  the  jury  convicted  Michael  Hevice, 
Frederic  Gelvix  and  Catharine  his  wife,  and  acquitted  the  other  defen- 
dants of  the  conspiracy. 

Messrs.  Duncan,  C.  Smith  and  Clark,  pro  repub. 
Messrs.  Hamilton,  Bowie   and  O'Hartley,  pro  def. 
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AT  NISI  PBIUS,  AT  HARRISBURGH,  OCT.  ASSIZES,  1796. 

CORAM  YEATES  AND  SMITH,  JUSTICES. 


Jacob  Ream  against  John  North. 

A  sale  under  an  Orphan^s  Ck>art  order  may  be  prored  by  parol  evidence,  and  a  return 
of  the  sale  may  be  made  after  the  next  Orphan's  Court.  Adminiatrator's  should  be' 
^  the  sale  on  the  day  appointed  by  the  order,  but  may  adjourn  it 

They  cannot  sell  to  themselves. 

Debt  on  articles  of  agreement,  dated  10th  June  1785,  for  the  pen- 
alty. 

The  plaintiff,  together  with  Michael  Rham  his  brother  (since  deceased) 
agreed  to  sell  to  the  defendant  certain  lands,  in  consideration  of  1400/. 
It  was  stipulated,  that  the  defendant  should  pay  the  sum  of  70/.  on  the 
10th  July  following,  and  then  possession  should  be  delivered  to  him. 
That  he  should  further  pay  330/.  on  the  Ist  May  1786,  and  the  re- 
mainder of  the  consideration  money  in  annul  payments  of  100/.  each. 
That  a  good  deed  should  be  made  to  the  defendant  under  an  order  of 
Orphan's  Court,  on  the  1st  May  1786,  at  which  time  he  should  give 
his  obligations,  with  security  for  the  instalments. 

An  order  of  Orphan's  Court,  made  at  Lancaster  on  the  24th  March 
1785,  was  produced,  whereby  Michael  Rham  and  Jacob  Rham,  as  ad- 
ministrators of  Melchior  Rham,  their  father,  were  impowered  to  sell 
the  lands  on  the  26th  April  following,  at  2  o'clock  in  the  afternoon,  to 
enable  them  to  pay  debts  and  maintain  the  children  of  the  intestate. 

No  return  of  the  sale  was  directed  by  the  order,  nor  had  any  return, 
been  made  to  the  Orphan's  Court ;  but  it  appeared  in  the  close  of  the 
cause,  that  the  premises  were  struck  off  to  the  administrators.  Evi- 
dence was  given  of  one  advertisement  being  put  up  at  a  public  house, 
but  it  was  not  ascertained  by  whom  it  had  been  subscribed. 

The  defendant  showed  in  evidence  three  receipts  for  monies  paid  by 
him  from  28th  June  1785,  to  11th  June  1786,  for  102/.  155.  and 
contended,  that  it  was  necessary  a  return  should  be  made  under  the 
order  of  Orphan's  Court,  whereon  to  ground  the  deed  to  be  made  to 
the  defendant,  and  that  the  sale  by  the  administrators  could  be  proved 
in  no  other  mode,  than  by  the  medium  of  the  return  on  record. 

He  further  insisted,  that  it  was  incumbent  on  the  plaintiff  to 
have  executed  the  conveyance  to  the  defendant  and  tendered  it. 
If  under  the  articles,  this  was  not  a  condition  precedent  on  the 
part  of  the  plaintiff,  it  was  at  least   a  concurrent  act,   and  the 
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plaintiff  must  show  his  performance  literally  and  substantially  before 
he  can  entitle  himself  to  the  penalty.  II.  Black.  270,  274,  278,  and 
4  Term  Rep.  761,  were  cited. 

To  this  it  was  answered,  that  the  sale  by  the  administrators  was 
capable  of  proof  by  parol  evidence,  and  that  the  stipulation  to  pay 
330/.  was  an  independant  covenant ;  but  if  otherwise,  the  inability  of 
the  plaintiff  to  make  the  deed,  arose  from  the  non-performance  of  the 
defendant.    Dougl.  665,  and  1  Ld.  Raym.  124,  were  cited. 

Yeates,  J.  had  been  retained  in  the  cause,  while  at  the  bar. 

Smith,  J.  The  proceedings  of  the  Orphan's  Court  are  presumed 
to  be  regular.  A  return  of  sale  under  their  order  at  the  ensuing  court 
is  the  general  practice,  but  for  some  reasons,  it  has  not  been  pursued 
in  the  present  instance ;  and  I  find  on  inquiry,  this  is  not  a  singular 
case  in  Lancaster  county.  The  act  of  4  Annae  directs,  that  the  ad- 
ministrator shall  bring  his  proceedings  to  the  next  Orphan's  Court 
after  the  sale  made.  The  words  of  the  law  appear  only  directory ; 
and  I  see  no  reason  why  a  regular  fair  sale  may  not  be  returned  at 
another  court.     No  injury  is  done  thereby. 

Parol  evidence  may  be  given  of  a  sale  under  an  order  of  Orphan's 
Court  without  a  return  made  thereon.  Until  the  vendee  has  complied 
with  his  contract,  it  may  be  imprudent  in  many  instances  to  have  the 
sale  confirmed.  Writs  of  venditioni  exponas  are  returnable  on  days 
certain,  yet  a  sale  of  lands  by  virtue  of  a  venditioni  is  good  though 
the  writ  be  not  returned.  Under  an  order  of  Orphan's  Court,  impow- 
ering  an  administrator  to  sell  lands,  he  should  begin  the  sale  on  the 
day  affixed  by  the  court,  and  may  afterwards  adjourn  it,  but  not  be- 
yond the  day  of  the  succeeding  court. 

^jj^The  objection  made,  that  this  was  an  independent  covenant  on  the 
paYt  of  the  plaintiff,  does  not  seem  to  hold  since  the  passing  of  the 
defalcation  act.  But  the  plaintiff  ought  to  have  proved,  that  he  had 
put  up  proper  advertisements,  signed  by  the  clerk  of  the  Orphan's 
Court.  There  is  yet  another  incurable  defect  in  his  case.  The  admin- 
istrators could  not  sell  to  themselves  ;  it  was  a  mere  nullity.  They 
had  a  special  authority  which  ought  to  be  strictly  pursued.  The  title 
could  only  be  derived  through  the  intervention  of  a  third  person. 

The  plaintiff  suffered  a  nonsuit. 

Messrs.  IngersoU  and  C.  Smith,  pro  quer, 
Messrs.  Duncan  and  Montgomery,  jpro  def. 
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Lessee  of  Geobge  Fogleb  against  John  Eyig  &  Abraham  Gobace. 

One  entering  a  location  in  the  name  of  another,  it  shall  be  presumed  to  be  for  the  use  of 
the  applier ;  but  this  presumption  may  be  repelled  by  reputation. 

A  witness  ouce  entitled  to  lands,  may  prove  that  he  transferred  them  to  another,  where 
his  deed  is  lost ;  but  a  stranger  shall  not  prove  tlie  contents  of  a  deed,  without  bring- 
ing himself  fully  within  the  rules  of  law. 

Ejectment  of  lands  in  Upper  Paxton  township.  Both  parties 
claimed  under  an  application,  filed  in  the  land  office  on  the  12th  Au- 
gust, 1769,  in  the  name  of  Catharine  Armstrong,  for  200  acres,  above 
Galbraith's  land  on  Armstrong's  creek,  then  in  Lancaster  county. 

The  lessor  of  the  plaintiff  rested  his  pretension  on  a  sale  by  Robert 
Armstrong,  the  father  of  the  said  Catharine,  in  1777  (she  being  about 
sixteen  years  old  at  the  time  of  entering  the  application)  to  Valentine 
Braght ;  a  conveyance  by  the  said  Valentine  Braght  to  Daniel  Braght 
of  100  acres  part  thereof,  on  the  19th  March  1779,  and  a  conveyance 
by  him  to  the  lessor  of  the  plaintiff  on  the  l7th  April  1779. 

Goback  had  manied  Susannah,  the  widow  of  Valentine  Braght,  in 
1789,  and  the  said  Valentine  having  died  without  issue,  it  was  agreed, 
that  in  his  right,  he  was  entitled  during  her  life  to  one  moiety  of  the 
lands ;  but  he  also  claimed  the  lands  under  a  conveyance  from  Will- 
iam Basliens  and  his  wife,  late  Catharine  Armstrong,  of  all  the  lands, 
to  his  said  wife  Susannah,  dated  23d  March  1787,  and  a  patent  issued 
to  her,  dated  14th  August  1789. 

George  Fogler  having  executed  a  release  to  Robert  Armstrong,  the 
latter  was  offered  as  a  witness  to  prove,  that  he  had  entered  the  appli- 
cation in  his  daughter's  name  as  aforesaid  for  his  own  use,  had  paid 
the  surveying  fees,  and  had  conveyed  the  premises  to  Valentine  Braght 
in  consideration  of  100/.  which  he  had  received  from  him*  Fogler  had 
made  oath,  that  after  the  death  of  the  said  Valentine  in  1784,  he  had 
searched  for  Robert  Armstrong's  deed  amongst  his  papers,  but  could 
not  find  it.  He  had  made  no  other  inquiries  respecting  it,  but  swore 
it  was  lost. 

The  defendant's  counsel  excepted  to  the  testimony  of  Robert  Arm- 
strong. They  said,  the  application  was  designed  for  the  daughter  in 
the  first  instance,  and  her  father  shall  not  by  his  own  oath,  defeat  it. 
If  it  is  to  be  established  as  a  trust  for  him,  it  must  be  by  other  testi- 
mony than  his  own.  Neither  shall  he  give  evidence  of  the  contents  of 
his  deed,  until  it  has  been  previously  shown,  that  due  pains  have  been 
used  to  procure  it,  which  have  proved  ineffectual. 
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Per  Smith,  J.  It  has  always  been  understood  in  Pennsylvania, 
that  one  entering  a  location  in  the  name  of  another,  it  shall  enure  for 
the  benefit  of  the  party  applying,  without  other  proof.  So  in  the  case 
of  the  father  making  applications  in  the  names  of  his  children,  it  shall 
be  presumed  to  be  for  the  use  of  the  father.  The  practice  of  the  pro- 
prietary land  office  first  introduced  this  system  of  taking  up  lands,  and 
the  effects  of  it  have  been  generally  understood.  I  have  been  well  in- 
formed, this  point  has  been  solemnly  determined  at  Sunbury,  May  as- 
sizes, 1792,  in  the  case  of  the  lessee  of  Cornelius  Cox  v.  Thomas  Grant. 
But  as  this  trust  is  founded  on  mere  presumption,  I  think  it  may  be 
repelled  by  evidence  of  the  constant  reputation  of  the  county  being  op- 
posed to  it,  in  particular  instances.  (1  Ld.  Ray.  311.)  The  witness 
is  not  adduced  to  prove  the  contents  of  a  deed,  but  to  acknowledge, 
that  having  been  once  entitled  to  the  lands,  he  has  transferred  his  equi- 
table interest  therein  to  a  purchaser  for  a  valuable  consideration.  And 
surely,  no  injury  can  arise^to  any  one,  from  the  person  so  entitled  giv- 
ing testimony,  when  his  interest  is  extinguished  by  a  release.  But  a 
stranger  shall  not  give  evidence  of  the  contents  of  a  deed,  without 
bringing  himself  fully  within  the  general  rules  of  law. 

Armstrong  accordingly  was  sworn,  and  the  jury  gave  a  verdict  for 
the  plaintiff  for  one  undivided  moiety  of  the  lands. 

Messrs.  Duncan  and  C.  Smith,  pro  quer, 

Messrs.  Montgomery,  Fisher  and  Hopkins,  pro  def. 

Yeates,  J.,  took  no  part  in  the  cause,  having  been  of  counsel  with 
the  plaintiff. 


»»  •  ^> 


RoBBRT  Fleming  et  al.  Trustees  of  the  Presbyterian  Church  of  Han- 
over against  Benjamin  Wallace,  Esq. 

An  original  corporation  book  is  good  evidence. 

Presumption  of  bias  in  a  witness  may  be  taken  off  by  an  interest  on  the  other  side. 

Assumpsit  for  6/.  I65.  6^.,  the  balance  of  money  laid  out  and  ex- 
pended at  the  defendants'  request. 

The  cause  originated  before  a  justice  of  the  peace,  from  whose  deci- 
sion the  defendant  appealed  to  the  Court  of  Common  Pleas.  The 
case  was  as  follows :  The  members  of  the  congregation  having  been 
legally  convened,  it  was  agreed  by  a  majority  of  them,  (of  which 
the  defendant  was  one,)  that  a  new  church  should  be  built,  and 
that  the  trustees  of  the  corporation  should  have  authority  to  contract 
with  the    different    workmen,   purchase    materials,   and  lay    plana 
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for  raising  of  the  money  ;  and  it  was  afterwards  agreed  by  the  said 
members,  that  three  persons,  whom  they  appointed,  should  assess  and 
rate  the  pews  and  seats  in  the  church,  charging  the  holders  thereof 
six  times  as  much  as  they  were  annually  chargeable  for,  to  defray  the 
expenses  of  the  building.  The  defendant's  seat  was  in  consequence 
thereof  assessed  at  9/.  16^.  6d,  He  paid  his  subscription  of  3/.  but 
refused  to  pay  the  balance. 

The  original  corporation  book  was  offered  in  evidence,  to  prove  the 
proceedings  of  the  trustees,  but  it  was  excepted  to  by  the  defendant's 
counsel.  They  alleged,  that  some  corporate  act  should  be  shown,  under 
the  common  seal  of  the  corporation.  The  act  of  assembly  of  15th 
March  1784,  incorporating  the  church,  in  the  12th  section  gives  theiit^ 
power  to  make  a  common  seal.  By  this,  it  must  act  and  speak.  1 
Bl.  Com.  475.  The  members  must  pursue  their  powers,  in  the  mode 
pointed  out  by  law. 

But  by  the  court.  It  is  admitted,  that  a  copy  of  the  proceedings, 
under  the  corporation  seal  would  be  good  evidence.  Can  it  be  pos- 
sible, that  a  copy  however  authenticated,  can  be  better  evidence  than 
the  original  from  which  it  is  extracted?  Would  it  not  offend  the 
laws  of  nature  to  suppose  the  stream  can  rise  higher  that  its  source  ? 
The  immediate  copy  of  an  original  of  a  public  nature  is  evidence  only, 
where  the  original  is  such,  as  parish  registers,  town  books,  &;c.,  [1 
Lord  Ray,  154.  12  Mod.  24,  86.  Doug.  166,  572.  1  Stra.  93, 
807.     Gilb.  Law  Evid.  47.] 

We  well  know,  that  it  is  not  common,  to  affix  the  common  seal  to 
corporation  books.     Let  the  proceedings  bo  read. 

Previous  to  the  jury  being  sworn,  the  plaintifis  counsel  lodged6/.  16^. 
6d.  with  the  clerk  of  the  court,  to  be  paid  over  to  the  treasurer  of  the 
corporation,  only  in  case  of  miscarriage  in  the  present  suit. 

Some  of  the  members  of  the  church  were  offered  as  witnesses  to 
prove  the  general  agreement  of  the  congregation,  and  the  particular 
concmrrence  of  the  defendant  as  above  stated.  But  they  were  objected 
to,  because  interested  in  the  recovery.  Any  deficiency  which  may  arise 
of  the  monies  raised  for  the  building,  must  be  made  up  by  the  different 
members.  But  the  court  declared  the  witnesses  to  be  competent.  The 
presumption  of  bias  on  their  minds  is  taken  off  by  the  money  lodged 
in  court.  If  the  plaintiffs  fail  in  the  action,  the  treasurer  receives  6/. 
16«.  6d.  the  balance  sued  for ;  so  that  the  scales  of  interest  are  in 
equipoise.    1  Burr.  422. 
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The  witnesses  were  sworn,  and  the  defendant  on  their  examination 
agreed,  that  a  verdict  should  be  given  against  him  for  6/,  16s.  Qd. 
Messrs.  Duncan  and  Laird,  pro  qucr. 
Messrs.  Hopkins  and  Wallace,  pro  def. 


Lessee  of  Peter  Evbrley  against  Christian  Stoner. 

■» 

An  assignment  of  an  application  for  lands,  sent  to  the  deputy  surveyor,  and  possession 
accompanying  it,  though  only  28  years  and  6  months  old,  read  in  evidence  without  giv- 
ing an  account  of  the  subscribing  witness  thereto,  another  person  being  present  at  the 
execution  thereof. 

Ejection  for  80  acres  of  land  in  Derry  township. 

The  defendant  and  those  under  whom  he  claimed,  had  been  in  pos- 
session of  these  lands  above  forty  years.  One  part  of  his  title  was  to 
be  deduced  under  an  application,  filed  in  the  land  office  on  the  8th 
February  1768,  by  Ludwig  Bretz,  who  executed  an  assignment  thereof 
to  John  Grayfield.  One  James  Hughes  was  the  subscribing  witness, 
but  no  pains  had  been  taken  to  ascertain  whether  he  was  living  or  dead. 
The  assignment  bore  date  on  the  12th  May  1768. 

Grayfield  was  offered  as  a  witness,  (having  a  release,)  to  prove  that 
he  was  present  at  the  execution  of  the  instrument,  which  was  objected 
to. 

It  is  a  technical  rule  that  a  deed  shall  be  proved  by  the  subscribing 
witnesses.  Doug.  89,  205.  In  England,  the  party  who  has  executed 
it,  is  not  permitted  to  acknowledge  it.  Espin.  Ni.  Pri.  Ca.  89.  The 
present  deed  is  not  within  the  exception  of  being  forty,  or  even  thirty 
years  old,  and  therefore  cannot  be  admitted  in  evidence,  though  pos- 
session has  gone  with  it.     Glib.  Law  Evid.  102,  96.     Bull,  255. 

Per  cur.     It  is  said  in  some  books,  (3  Salk.  164,  1  Keb.  877,) 

that  an  ancient  deed  shall  be  given  in  evidence  without  any  proof  ;  and 

in  one  case,  (12  Vin.  Ab.  57,  pi.  9,  MSS.)  that  there  is  no  fixed  rule 

about  it,  but  that  it  had  been  often  allowed,  where  the  deed  was  but 

25  or  80  years  old.     This  is  the  transfer  of  a  mere  equitable  interest, 

made  on  the  application  sent  to  the  deputy  surveyor,  and  bears  date 

28  years,  5  months  ago.     Let  it  be  read,  if  Grayfield  makes  the  proof 
stated. 


PlaintifiT  nonsuit. 


Messrs.  Hopkins  and  Patterson,  pro  quer. 
Messrs.  Montgomery  and  Fisher,  pro  def. 
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Lessee  of  Patrice  Campbell,  David  Campbell,  Henrt  Wales  and 
Mart  his  wife,  and  Jane  Campbell  against  Andrew  Rheim  and 
Casper  Lear. 

Where  lands  held  under  an  equitable  title,  have  been  formerly  (as  in  1768,)  sold 
bona  fide  by  administrators  to  pay  debts  or  maintain  children,  without  an  order  of  Or- 
phAns'  Court,  such  sales  will  be  established. 

Ejectment  for  lands  in  Derry  township. 

It  appeared  in  evidence,  that  David  Campbell  on  the  28  th  May 
1748,  took  out  a  warrant  for  200  acres  of  land,  more  or  less,  in 
Derry  township,  adjoining  James  Rossel,  including  his  improvement. 
Interest  to  commence  thereon  from  1st  March  1739.  On  that  day  he 
also  paid  10/.  into  the  receiver  general's  office.  He  had  brought  the 
original  improvement  from  William  Hall,  and  had  on  the  tract  a  tol- 
erable cabin,  stables,  and  above  ten  acres  of  cleared  land.  He  died 
intestate  on  the  lands  in  1758,  leaving  Susannah  his  widow,  and  issue, 
the  lessors  of  the  plaintiff,  who  were  all  young  at  the  time,  but  their 
ages  were  not  ascertained.  The  intestate  was  possessed  of  a  stock  of 
creatures,  which  was  sold  shortly  after  his  death.  He  had  a  brother 
named  Patrick,  who  lived  about  six  miles  from  the  land,  and  two  bro- 
thers in  law,  John  Byers  who  lived  about  the  same  distance  from  him, 
and  Thomas  Smith  whose  house  was  thirty- five  miles  distant.  The 
widow  after  her  husband's  death,  removed  with  her  children  to  her 
brother  Byers's ;  after  some  time,  Patrick  the  eldest  son,  and  Mary 
went  to  the  house  of  their  uncle  Smith,  where  they  continued  two  or 
three  years,  and  the  two  other  children  remained  with  their  uncle  Byers 
eleven  or  twelve  years  until  they  removed  to  Virginia. 

The  eldest,  son  acknowledged,  that  his  father  was  indebted  in  one 
bond  of  50/.  at  the  time  of  his  decease. 

The  interest  of  the  intestate  in  the  lands  was  sold  by  John  Byers 
and  Martha  Campbell,  (the  widow,)  at  public  vendue,  for  140/.  10^. 
and  they  executed  a  bill  of  sale  thereof  to  Robert  Taylor,  Josiah 
Oandow  and  John  Yanlear,  and  also  an  assignment  of  the  original 
receipt  for  10/.  paid  to  the  receiver  general,  both  bearing  date  on  the 
11th  of  May  1758.  The  premises  being  afterwards  vested  in  Taylor, 
were  conveyed  by  his  administrators,  in  pursuance  of  a  sale  directed 
by  the  Orphans'  Court,  to  John  Sterling,  in  consideration  of  145/,  10^., 
on  the  1st  January  1761,  who  on  the  14th  April  1769,  conveyed  to 
Jacob  Lime,  in  consideration  of  502/.,  and  the  defendants  entitled 
themselves  thereto  by  divers  mesne  conveyances. 

Byers  and  his  sister  were  dead.  No  letters  of  administration  to 
them  were  shown  in  evidence,  but  their  bill  of  sale  stiled  them  admin- 
istrators ;  nor  were  any  inventory  or  administration  account  shown  to 
the  court,  or  search  made  for  them. 
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The  counsel  for  the  plaintiff  admitted,  that  formerly  equitable  titles 
to  land  under  improvements,  and  even  warrants  and  surveys  were  con- 
sidered as  personal  property,  appraised  as  such  in  inventories,  and 
settled  in  administration  accounts,  without  any  orders  of  Orphans'  Court 
empowering  the  administrators  to  sell ;  or  in  the  case  of  wills,  without 
any  authority  from  the  testator.  Bat  they  contended  that  this  usage 
ceased  in  1753  or  1754,  and  consequently,  that  the  sale  made  by  the 
administrators  in  1758  was  not  protected  thereby. 

The  counsel  on  both  sides  submitted  the  case  to  the  charge  of  the 
court. 

The  court,  after  stating  the  titles  of  the  contending  parties,  observed 
there  was  a  very  considerable  interval,  during  which  equitable  titles 
to  lands  were  not  viewed  in  the  same  light  as  at  present.  It  was  not 
then  supposed  that  ejectments  could  be  supported  on  the  grounds  of 
an  improvement,  warrant  or  survey,  the  legal  title  being  in  the  pro- 
prietaries. Amongst  some  of  the  first  instances  of  a  different  practice 
in  this  court,  may  be  reckoned  the  case*  of  the  lessee  of  George 
Sprenkel  et  al.  v.  George  Stewnson. 

In  more  ancient  times,  such  equitable  claims  in  lands  were  ranked 
as  mere  chattels,  and  sold  as  such  by  executors  without  powers  in  the 
wills,  and  even  by  executors  in  their  own  wrong*,  and  by  administrators 
without  the  intervening  orders  of  the  Orphans'  Courts.  Such  sales, 
formerly  made  AoTia^^  for  payment  of  debts,  or  maintenance  of  minor 
children,  have  frequently  been  sanctioned  by  courts  of  justice.  A 
determination  on  this  very  point  was  had  at  Lancaster,  Jane  assizes 
1782,  between  the  lessee  of  Robert  Means  et  al.  v.  Joseph  Flora 
senior  an,d  junior,  by  M^  Kean,  C.  J.,  and  in  many  other  casesf  be- 
fore the  war. 

The  titles  to  many  valuable  estates  depend  on  the  sales  of  this 
nature,  and  it  would  be  highly  inconvenient  and  dangerous  now 
to  impeach  them.  12  Mod.  281.  The  custom  of  the  country  of 
that  day  was  usitata  and  approbata^   and   became  the  received 

*  Tried  at  Nisi  Prius  at  York,  May  assizes  1772.  An  improvement  was  defended 
against  a  patent,  at  Lancaster,  November  assized  1768,  in  Myer's  lessee  v.  Hefferfiuger. 

fBurger^s  lessee  y.  Trealer,  tried  at  Nisi  Prius,  atEaston,  176—-* 

Lessee  of  William  Read  ▼.  Aaron  and  John  Boggs,   Lancaster,  May  assizes  1 769* 

Lessee  of  Matthias  Eib  y.  Nicholas  Marrot  in  the  same  county,  May  assizes  1770 
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law.    Indeed  the  law  itself  has  been  said  to  be  nothing  bat  common 
usage.  2  Mod.  238. 

But  the  plaintiff's  counsel  insist  that  this  usage  ceased  in  1753  or 
1754.  Wc  apprehend  this  not  to  be  the  fact.  In  the  case  of  the 
lessee  of  Stephen  Duncan  v.  Benjamin  Walker,^  the  court  expressed 
themselves  thus:  ^'Improvements  made  ammo  reszdendi,  and  even 
warranted  and  surveyed  lands  made  thirty-five  years  ago  or  therebouts, 
were  generally  considered  as  mere  chattel  interests,  and  appraised  as 
such  in  the  inventories  of  deceased  persons :  they  were  sold  in  the  com- 
mon course  of  administration  by  executors  or  administrators  as  personal 
property,  and  such  sales  when  made  fairly  for  the  purpose  of  payment 
of  debts,  or  bringing  up  minor  children,  (though  even  by  executors  de 
son  tort,)  have  often  received  the  sanction  of  courts  of  justice,  before 
the  revolution." 

Byers  and  his  sister  may  well  be  considered  as  executors  in  their  own 
wrong,  if  they  were  not  the  rightful  administrators.  The  defendants 
have  not  taken  the  trouble  to  search  the  offices  at  Lancaster. 

Byers  took  the  children,  who  are  now  claiming  the  land,  to  his  own 
house,  and  kept  two  of  them  many  years.  It  is  in  proof  that  there 
was  one  bond  of  50/.  unpaid.  From  our  hearing  nothing  further  of  it, 
we  may  fairly  presume  it  has  been  discharged  by  those  who  took  on 
them  the  management  of  the  estate  after  the  deceased  of  David  Camp- 
bell. In  the  nature  of  things,  they  must  have  been  other  debts  be- 
sides funeral  expenses  to  be  satisfied.  What  funds  were  there,  besides 
these  lands  and  a  stock  of  creatures,  probably  small,  to  accomplish  all 
these  necessary  disbursements  ?  Executors  or  administrators  paying 
debts  to  the  full  amount  of  the  inventory,  on  a  fair  appraisement,  acquire 
•  property  in  the  goods  appraised.  Cro.  El.  120.  1  Leon.  111.  Dy. 
Fol  2, 187.  Qodolph.  186.  And  where  a  trustee  for  the  sale  of  lands  for 
payment  of  debts,  prays  to  the  value  of  the  lands,  he  thereby  becomes 
a  purchaser  himself.     1  Cha.  Ga.  199. 

The  tract  was  sold  at  public  vendue  for  140/.  10*.  in  1758,  and  in 
1761  was  again  sold  for  145/.  lO*.,  so  that  we  have  proof  it  went  to 
its  full  value  when  first  sold.  If  these  executors  have  not  fully  paid 
up  the  amount  of  the  sums  by  them  received,  recourse  must  be  had  to 
them.  But  the  contrary  is  to  be  presumed,  as  the  children  had  an- 
other uncle  living  near  them,  who  probably  would  not  have  suffered 
injustice  to  be  done  to  them.  The  lands  have  since  passed  through 
many  different  hands,  who  have  paid  large  sums  of  money  therefor, 
and  added  to  the  value  of  the  property  by  their  several  improvements. 

*  In  Bank,  January  Term,  1798. 
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The  undisturbed  possession  of  the  premises  for  thirty-eight  years  is  a 
most  powerful  additional  argument  in  favour  of  the  present  defendants. 

Verdict  for  the  defendants. 

Messrs.  Duncan  and  Bowie,  pro  quer. 

Messrs.  IngersoU,  Montgomery  and  Fisher,  pro  def. 


■  »  •  »» 


AT  NISI  PRIUS,  AT  SUNBURY,  OCTOBER  ASSIZES, 

1796. 

CORAM,  TEATES  AND  SBilTH,  JUSTICBS. 


Lesse  of  John  Ross  and  John  Vaughan  against  John  and  Robsrt 

Eason. 

Thelist  of  forty  eight  persons  prepared  for  striking  a  special  jurj,  should  be  superior 
to  all  exception. 

This  cause  had  been  tried   at  Sunbury,  November  assizes  1790, 

when  the  jury  gave  a  verdict  for  the  defendant,  and  the  court  granted 
a  new  trial. 

It  now  came  on  to  be  tried  under  a  rule  for  a  special  jury.  The 
plaintiff's  counsel  objected,  that  the  list  of  jurors  which  had  been  struck, 
contained  by  mistake  the  names  of  several  persons  who  had  been  on 
the  former  jury,  (two  of  whom  still  remained  on  the  list  as  struck) 
and  prayed  that  the  prothonotary  should  make  out  other  names  of  forty- 
eight  men  of  impartial  character  to  be  again  struck.  The  motion 
was  opposed  by  the  defendant's  counsel ;  but  Smith,  J.  granted  it, 
and  declared  that  the  list  prepared  for  striking  should  be  superior  to 
all  exception,  which  had  not  been  the  case  in  the  present  instance. 
(  YeateSj  •/.  had  formerly  been  retained  in  the  cause. )     • 

A  new  jury  was  struck,  and  the  cause  was  tried  the  next  day^  and 
ended  in  a  murder  to  evidence  on  the  part  of  the  plaintiff. 

Messrs.  Tilghman  C.  Smith  and  Cooper,  pro  quer, 
Messrs.  IngersoU,  Duncan  and  D.  Smith,  pro  def. 
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Lessee  of  Peter  Weiser  against  Samuel  Moodt* 

If  the  propriety  officers  knowingly  grant  a  patent  for  lands  out  of  the  Indian  purchase, 
it  will  enure  for  the  benefit  of  the  grantee,  on  a  purchase  of  the  lands;  but  where 
it  appears  to  have  been  issued  without  such  knowledge,  it  will  be  avoided. 

Ejectment  for  150  acres  of  land  in  Augusta  township. 

The  lessor  of  the  plaintiff  claimed  under  a  patent,  dated  7th  July 
1755,  issued  to  Conrad  Weiser,  bis  grandfather,  in  consideration  of 
his  services  as  interpreter  to  the  Six  Indian  Nations,  and  of  5^.  It 
recited  a  warrant  dated  21st  January  1755,  (which  was  not  shown  in* 
evidence)  and  a  survey  thereon  of  305  acres  and  36  perches  and  al- 
lowance, made  on  the  9th  June,  1755. 

The  warrant  issued  in  consequence  of  special  directions  of  the  late 
proprietaries,  dated  the  same  day.  It  was  an  order  in  favour  of  Con- 
rad Weiser  and  Richard  Peters,  for  4000  acres,  in  any  part  of  the  new 
purchase  lately  made  of  the  Indians ;  and  the  deputation  from  Nicholas 
Scull,  the  surveyor  general,  to  Samuel  Weiser,  was  to  survey  for  his 
father  a  tract  on  Susquehannah,  asmall  distance  above  the  tract  lately 
confirmed  to  to  him.  This  tract  lay  two  miles  from  the  lands  in  ques- 
tion. 

Nothing  appeared  on  the  face  of  the  survey,  or  any  of  the  papers 
produced  by  the  plaintiff,  which  could  have  denoted  that  the  lands  in 
controversy  lay  out  of  the  then  Indian  purchase,  which  was  admitted 
to  be  the  case. 

The  defendant  claimed  under  and  an  application,  dated  24th  May, 
1769,  after  the  treaty  at  Fort  Stanwix,  descriptive  of  the  disputed 
grounds,  and  a  survey  made  thereon  on  the  23d  August  1769. 

The  court  declared  their  opinion  to  the  jury,  that  if  the  late  pro- 
prietaries, or  their  officers,  knew  that  the  lands  surveyed  for  Conrad, 
Weiser,  lay  out  of  the  then  Indian  purchases,  and  granted  them  under  full 
knowledge  thereof,  the  patent  would  enure  for  the  benefit  of  the  grantee, 
when  the  lands  came  afterwards  to  be  purchased  from  the  Indians ;  and 
the  proprietaries  could  not  pass  the  title  to  a  stranger.  It  might  be 
compared  to  a  person's  selling  lands  without  title,  and  afterwards  ob- 
taining a  right  thereto,  where  the  vendor  would  hold  in  trust  for  the 
vendee. 

The  Popes  of  Rome  claimed  the  extravagant  power  of  grant- 
ing lands  to  christian  princes,  whose  subjects  discovered  parts 
of  this  new  world,  on  the  strange  principle  of  compelling  the  sa- 
vage tribes  to  embrace  Christianity.  It  was  the  European  usage, 
for  the  sovereigns  to  bestow  charters  on  their  subjects  of  such 
territory;  and  considering  those  new  countries  as  dependent  on 
the  parent  kingdom  for  protection,  the  practice  was  decent  and 
proper.    But  the  more  solid  and  equitable  title  must  rest  on  the 
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foundation  of  fair  purchases  from  the  original  tenants  of  the  soil,  how- 
ever rude  and  barbarous.     Yid.  2  Ld.  Orford,  100  4to. 

The  proprietaries  enjoined  a  grant  from  Charles  the  lid.  to  their 
ancestor  William  Penn ;  but  they  did  not  rely  solely  thereon.  They 
bought  the  lands  from  the  natives,  and  gave  them  valuable  considera- 
tions therefor.  Herein  they  evinced  a  strong  sense  of  moral  honesty, 
as  well  as  sound  extended  policy.  It  cannot  therefore  be  presumed, 
that  the  proprietary  officers  knew  the  lands  surveyed  for  Conrad  Weiser 
to  be  without  the  limits  of  their  purchases.  It  would  form  an  excep- 
tion to  their  uniform  established  practice,  and  ought  to  be  clearly  shown. 
The  warrant  in  all  probability  pursued  the  terms  of  the  special  order, 
and  was  for  lands  "  in  some  part  of  the  new  purchase."  The  order 
to  Samuel  Weiser  to  make  the  appropriation,  called  for  lands  a  small 
distance  from  another  tract,  which  was  confessedly  within  the  purchase. 
If  other  words  were  used  in  the  warrant,  it  ought  fo  be  shown  ;  and 
its  absence  induces  a  presumption,  that  if  produced,  it  would  operate 
against  the  party.  No  mountains  or  waters  are  to  be  seen  on  the  sur- 
vey, from  whence  it  might  be  inferred,  that  the  lands  designated  there- 
by were  out  of  the  Indian  purchase.  If  the  king  is  deceived  in  his 
grant,  it  will  be  avoided.*  Any  contract  or  deed  will  be  vitiated  by 
allegatio falsi  sive  suppressio  veri. 

The  jury  will  however  judge  from  the  whole  of  the  evidence,  wheth- 
er it  can  reasonably  be  collected  from  thence,  that  at  or  before  the 
issuing  of  a  patent,  the  proprietary  officers  possessed  the  knowledge, 
that  the  lands  thereby  intended  to  be  conveyed  were  unpurchased  from 

the  Indians  ;  and  govern  themselves  accordingly. 

Plaintiff  nonsuit. 

Messrs.  IngersoU,  D.  Smith  and  D.  Levy  joro  quer. 

Messrs.  Duncan,  C.  Smith  and  Hall,  pro  def. 


■♦♦" 


Samuel  Ewinq  against  John  Byers. 

Where  a  plaintiff  has  taken  a  rule  for  trial  by  a  struck  jury,  and  has  not  proceeded  there- 
on, he  is  not  entitled  to  the  costs  of  the  term. 

This  cause  had  been  removed  by  certiorari.  The  plaintiff  had 
taken  a  rule  for  trial  by  special  jury  in  the  Court  of  Common  Pleas , 
which  still  subsisted.  No  jury  had  been  struck,  and  the  defendant  pat 
off  the  trial  on  a  legal  ground.  The  plaintiff  moved  for  the  costs  of  the 
term,  which  was  refused  by  the  court,  the  plaintiff  having  taking  no 
steps  in  pursuance  of  his  rule.  The  bar  declared  this  to  be  the  practice. 

Messrs.  D.  Smith  and  Watt,  pro  quer. 

Messrs.  Duncan  and  G'  Smith,  pro  def. 
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Lessee  of  Henbt  Dbikkeb  against  Samuel  Huoter. 

ImproYements  o^  or  settlements  on  lands  out  of  the  limits  of  the  Indian  purchases,  after 
the  3d  February  1768,  give  no  title  whatever,  nor  will  they  be  suffered  to  go  to  the 
jury. 

Where  lands  have  been  patented,  subsequent  surreys  thereof  are  merely  void,  unless  in 
certain  instances. 

Ejectment  for  300  acres  of  land  on  Penn'e  creek. 

The  court  after  argument,  declared  that  no  settlement  on  or  im- 
provement of  lands  out  of  the  limits  of  the  Indian  purchases,  after 
.  thelaw  of  3d  February  1768,  gave  any  pretensions  of  pre-emption  to 
the  parties  making  them,  or  shadow  of  titile ;  nor  would  the  court  suf 
fer  evidence  of  such  settlements  or  improvements  to  go  to  the  jury. 

Where  lands  have  been  patented,  and  the  titles  thereof  are  free 
from  suspicion,  any  subsequent  surveys  of  the  same  lands,  under 
Tvarrants  or  locations,  are  merely  void  in  themselves,  unless  there 
are  strong  circumstances  of  an  antecedent  possession  in  the  adverse 
party,  or  in  the  instances  of  surveys  made  in  consequence  of  the 
decision  of  the  court  of  law  on  a  question  tried  between  the  par- 
ties, or  order  of  the  board  of  property.  The  improper  practice  of 
some  surveyors  in  making  such  surveys,  and  afterwards  omitting 
to  mention  the  former  surveys  in  their  returns,  has  been  the  great 
source  of  uncertainty  of   right,  litigation  and    uneasiness,  under 

which  Pennsylvania  has  long  labored. 

Verdict  for  the  plaintiff. 

Messrs.  Ingersoll,  0.  Smith  and  D.  Smith,  pro  quer. 

Messrs.  Duncan  and  "Walker,  ^re?  rflijf. 


■♦*- 


Lessee    of  Chakles  Pollack   against   Kebeoca   Gillespie  and 

ElCHAKD  MaYHEW. 

A  witness  is  competent,  tho*  another  swear  he  heard  him  confess  he  might  be  a  loser,  by 
the  event  of  the  suit 

Ejectment  for  322  acres  and  36  perches  in  Chillesquaque  town- 
ship. 

In  the  course  of  the  trial,  Robert  M'Neil  was  offered  as  a  witness 
on  the  part  of  the  plaintiff. 

The  defendants  excepted  to  him  on  the  ground  of  interest,  and 
produced  James  Moitow,  who  swore  that  M'Neil  in  conversation 
with  him  about  seven  years  before,  declared  he  would  be  a  great 
loser  if  the  plaintiff  miscarried  in  this  action. 

The  court  at  first  were  inclined  to  think  that  this  was  an  objection 
to  the  competency  of  Wl^^A  jprima  facie^  but  that  it  might  be  re- 
pelled by  other  proof;  yet  on  more  full  consideration  they  directed 
liim  to  be  sworn.  "Where  one  has  an  interest  in  another's  testi- 
mony, the  witness  shall  not  be  allowed  to  deprive  him  of  it  by 

Vol.  ii.  -  9 
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* 

loose  declaration,  not  even  by  laying  a  wager  on  the  event  of  the 
case.  1  Stra.  652.  Comb.  340.  3  Lev.  153  Holt.  754.  A  person 
that  can  answer  truly  the  voir  dire  is  a  competent  witness,  and  he 
need  not  stand  indifferent  as  a  juror  should.  Hardw.  Cas.  359.  2 
Bac.  Abr.  289.  It  is  true,  the  adverse  party  may  establish  his  in- 
terest, without  recurring  to  his  own  oath;  10  Mod.  193.  12  Ven. 
260  ;  but  this  ought  to  be  by  proof  of  actual  interest,  not  by  con- 
fessions, withoiit  other  evidence.  If  however  it  should  appear  that 
the  witness  is  interested,  (1  Term.  Rep.  719,)  during  the  course  of 
the  trial,  it  will  not  be  too  hite  then  to  take  the  exception  by  the 
modern  practice.*  The  objection  now  made  must  be  restrained  to 
the  credit  of  the  witness. 

M'Xeil  was  examined  accordingly,  and  denied  all  kind  of  interest 

in  the  cause. 

Verdict  for  the  defendant. 

Messrs.  Duncan,  Walker  and  IIall,^<?  quer. 

Messrs.  Clymer,  C.  Smith  and  D.  ?>m\\k^prodef. 


•  »  •  #• 


Lessee  of  Isaao  Bear  and  Samuel  BEABO^ai/i^^ANDRKw  Russell. 

Where  there  are  more  than  one  warrant,  or  order  in  the  hands  of  a  deputy  surveyor  to 
be  executed  on  a  river  or  creek,  it  is  his  duty  to  adhere  to  his  instructions  as  to  the 
proportion  of  front  on  such  river  or  creek  and  the  extent  back  therefrom. 

Ejectment  for  220  acres  of  land  in  Washington  township. 

The  plaintifi'^s  title  was  as  follows:  An  application  was  entered 
in  the  secretary's  oflSce,  on  3d  April  1769,  No.  164,  in  the  name  of 
John  M'Grath,  for  300  acres  of  land,  on  the  south  side  of  the  west 
branch  of  SusquQhannah,  about  25  miles  from  fort  Augusta,  includ- 
ing a  bottom  called  Oughcough-Pockany.  A  survey  was  made 
thereon,  by  Charles  Lukens,  of  330  acres,  and  allowance,  on  the  26th 
June  1769,  which  contained  a  front  of  902  perches  on  the  river. 

Caveats  were  filed  against  the  return  of  this  survey,  and  on  the 
26th  March  1770,  tlie  board  of  property  on  the  claims  of  John 
Stepliens,  John  Montgomery  and  John  Morgan,  against  William 
Plunket,  (who  obtained  a  transfer  of  M'Grath's  location  on 
the  2l8t  Marcli  preceding,)  decided,  that  the  narrow  bottom 
on  the  river  should  be  divided  by  Charles  Lukens  and  William 
Scull,  into  as  many  tracts  as  it  would  allow  of,  taking  in  as 
much  of  the  back  lands  as  were  fit  to  be  taken  up,  or  as  the 
parties  should  be  willing  to  take  into  their  surveys ;  and  that  it 

•  A  witness  U4  com*  etcnt,  though  another  swears  he  heard  him  confess,  he  was  to  gain 
by  the  event  oi  I  he  suit.  2  Barnard.  B.  R.  178. 
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should  stand  over  until  the  matter  should  be  decided  between 
Stephens  and  Pluuket,  as  to  Plunket's  location.  A  patent  how- 
ever issued  to  Plunket,  on  the  17th  August  1774,  and  on  the  next 
day  he  mortgaged  the  lands  to  the  trustees  of  the  general  loan  office, 
to  secure  the  payment  of  200Z.  and  interest.  On  the  22  Aj)ril  1793, 
the  lands  were  sold  by  Flavel  Rowan,  esquire,  sheriff,  (the  mort- 
gage money  being  unpaid,)  to  the  lessors  of  the  plaintiff  for  811L 

The  defendant  held  as  tenant,  under  the  heirs  of  John  Mont- 
gomery, who  entered  an  application  on  the  3d  April  1769,  No. 
916,  for  300  acres  on  the  west  branch  of  Susquehannah,  upon  the 
sonth  side  of  said  branch,  opposite  the  lower  end  of  the  proprieta- 
ries survey,  upon  a  small  run  on  the  river,  opposite  to  the  upper 
end  of  Muncey  liill. 

It  appeared  in  evidence,  that  the  defendant's  location  described 
the  lands  in  question,  and  ^  that  if  Plunket's  survey  had  been 
boundeij  by  the  run  mentioned  therein,  it  would  have  excluded  the 
controverted  grounds.  There  was  a  long  narrow  bottom  of  land 
along  the  river.  The  grounds  back  were  arable  and  iit  for  culti- 
vation, though  being  pine  .barrens  they  were  of  much  inferior, 
quality  to  those  in  front  of  the  river.  Application  was  made  in 
June  17G9  to  Levy  Stephens,  who  surveyed  under  Charles  Lukens, 
to  make  the  Purvey  for  Montgomery.  He  promised  to  do  it  and 
return  the  lands  above  the  mouth  of  the  run  for  him,  and  a  large 
walnut  was  afterwards  fixed  as  a  corner  of  his  survey,  but  the  prom- 
ise was  not  complied  with. 

The  heirs  of  Montgomery  publicly  claimed  the  lands,  sold  by  the 
sheriff  as  the  property  of  Plunket. 

It  also  appeared,  that  on  the  3d  April  1769,  two  other  applica- 
tions had  been  made,  one  No.  1429,  in  the  name  of  John  Feree  for 
300  acres  on  the  south  side  of  the  west  branch  of  Susquehannah, 
opposite  to  the  Muncey  town ;  the  other  No.  391,  in  the  name  of 
Joseph  Feree,  for  200  acres  on  the  south  side  of  the  river,  adjoin- 
ing and  above  the  lands  claimed  by  John  Feree. 

Yeates,  J.  declined  taking  any  part  in  the  decision,  having  been 
appointed  one  of  the  executors  of  Stephen  Chambers,  esq.,  who 
claimed  one  third  part  of  the  lands  in  controversy. 

Smith,  J.  I  feel  no  difBgilty  whatever  sitting  alone  in  this  cause. 
It  is  so  plain,  that  it  cannot  be  perplexed.  The  instructions  for- 
merly given  to  the  deputy  surveyors,  and  their  usage  will  readily 
determine  the  dispute  between  the  parties. 

The  deputy  surveyors  under  the  late  proprietaries  "uniform- 
ly received  instructions  to  lay  out  all  lands  that  adjoin  rivers 


132  CASES  IN  THE  SUPBEME  COURT  [1796 

or  large  creeks,  at  least  three  times  the  length  from  the  river  or 
creek  as  they  are  laid  out  in  breadth  on  said  river  or  creek,  so  that 
each  purchaser  may  have  a  proportionable  fronton  the  water ;  pro- 
vided the  ground  will  in  any  wise  admit  of  it,  and  to  lay  out  all 
lands  contiguous  and  as  regular  as  possible." 

If  there  were  no  other  warrants  or  applications  than  those  they 
were  executing,  they  assumed  greater  liberties,  and  if  in  such  in- 
stances, they  gave  a  larger  front  on  a  river  or  creek,  than  their 
instructions  admitted,  and  their  surveys  were  accepted,  no  injury 
was  done,  and  no  one  could  reasonably  complain.  The  proprieta- 
ries might  in  such  a  case  dispense  with  their  usual  rule,  and  grant 
their  lands  as  they  pleased.  But  when  there  were  otlier  rights, 
though  subsequent  in  point  of  time,  which  also  called  for  execution, 
the  due  proportion  of  front  on  the  water  and  extent  back,  ought,  in 
justice,  to  be  adhered  to.  To  deviate  from  the  established  rule 
under  those  circumstances,  would  do  manifest  injustice  to  third 
persons.  I  will  not  say,  that  in  practice,  the  surveyor  is  restricted 
to  one  or  even  two  perches  beyond  his  directions,  where  the  situa- 
tion of  the  grounds  calls  for  a  latitude  in  judgment.  But  I  will 
assert,  that  to  go  902  perches  by  the  margin  of  a  navigable  river, 
and  where  the  lands  back  are  of  a  quality  proper  for  cultivation,  to 
fill  up  an  order  for  300  acres,  is  altogether  unprecedented,  and  un- 
warranted by  any  law  or  usage,  where  it  would  operate  against  the 
rights  of  others.  By  such  improper  practices,  in  garbling  the  whole 
of  the  lands  of  the  first  quality,  the  settlement  of  the  country  is 
retarded,  besides  doing  essential  injustice  to  individuals. 

The  defendant  may  shelter  himself  under  either  of  the  applica- 
tions of  the  Fereea^  as  the  plaintiff  has  not  entitled  himself  thereto. 
He  may  rely  on  his  possession. 

The  location  under  which  the  plaintiff  claims  is  vague,  but  if  sur- 
veyed in  a  reasonable  manner,  according  to  the  duty  of  the  deputy 
surveyor  and  common  usage,  it  would  cover  300  acres  and  allow- 
ance ;  but  not  when  laid  in  this  unfair,  unconscionable  manner.  I 
am  therefore  clearly  of  opinion,  that  the  plaintiff  is  not  entitled  to 
recover  in  this  action. 

The  plaintifi's  counsel  hereupon  agreed  that  a  verdict  should  be 

given  for  the  defendant,  but  desired  that  the  following  points  might 

be  reserved :  • 

1st.  Whether  tlie  location  and  survey  in  the  name  of  Joseph 

Feree,  adjoining  John  M'Grach  and  "William  Montgomery,  should 

have  any  operation  in  favor  of  the  plaintiff,  under  the  testimony 

given.    It  is  admitted  that  Feree's..  survey  does  not  include  the 

lands  in  question,  but  is  bounded  thereby. 
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2d.  Whetlier  the  plaintift's  survey  being  made,  returned  and 
accepted,  and  a  patient  issued  thereon,  and  the  application  calling 
for  the  lands  surveyed  which  is  earlier  in  number  than  that  of  the 
defendant,  does  not  vest  a  title  in  the  plaintiff? 

This  motion  being  acceded  to,  a  verdict  was  given  for  the  defend- 
ant. 

Messre.  Duncan  and  D.  Smith,  pro  qv£r, 

Messrs.  C.  Smith  and  Hall,  pro  def. 


<»■»♦» 


Lessee  of  John  Hubley,  Christian  Wibtz,  Michael  Joy,  Effing- 
ham Lawrence,  John  Field  and  Nathaniel  Falconer,  against 
John  White,  John  Watts,  Philip  Shultz,  and  Benjamin 
Chew. 

Salefl  awarded  for  defect  of  special  jurors. 

A  small  book  of  field  notes  an  imperfect  survey  begun  by  a  deputy  surveyor  allowed  in 

evidence ;  but  the  declarations  of  a  surveyor,  made  in  the  absence  of  the  parties 

refused. 
Surveys  in  April  1777,  by  one  who  acted  under  the  proprietary  deputy  surveyor,  on 

warrants  in.  1773,  are  inofficial,  and  cannot  be  given  in  evidence  of  appropriations  of 

the  land.    So  of  a  general  draft  of  the  lands  by  such  person. 
The  board  of  property  have  jurisdiction  to  grant  a  re-survey  of  lands  surveyed  in  1798 

on  a  special  grant  made  in  1769,  for  a  larger  quantity  than  500  acres. 
Declarations  of  a  party  who  has  released  his  interest,  shall  not  afterwards  be  given  in 

evidence  to  invalidate  his  sale  or  title. 
A  patent  obtained  by  the  defendant  on  an  ejectment,  after  the  suit  brought,  shall   not 

be  given  in  evidence. 
A  determination  of  the  board  of  property  on  a  caveat,  under  the  act  of  April  1692,  does 

not  extend  to  lands  held  under  rights  or  contracts,   previous  to  the  passing  of  that 

law. 
The  court  will  not  direct  a  nonsuit  upon  the  merits  of  a  case,  upon  complicated  matter 

both  of  law  of  fact. 

Ejectment  for  3500  acres  of  land,  on  the  waters  of  Green  creek 
and  Fishing  creek,  in  Fishing  creek  township. 

Ten  of  the  special  jurors  onlj^  appeared,  whereupon  tho  court  on 
the  plaintiffs  motion  ordered  the  sheriff  to  return  the  names  of  six 
other  persons,  to  be  struck  by  the  parties  which  was  done  accord- 
ingly. They  observed,  this  was  now  the  common  practice ;  but  also 
remarked,  that  in  the  case  of  special  juries,  the  court  would  see,  that 
none  but  proper  jurors  were  returned,  and  would  hear  objections  on 
that  ground. 

The  plaintiff  claimed  under  eighteen  different  warrants,  dated  16th 
August  1773,  to  Bernard  Hubley  and  others,  a  survey  begun  by 
Jesse  Lukens  on  the  7th  September  1773  (when  two  lines  were  run, 
but  nothing  farther  done  by  reason  of  appearance  of  some  Indians) 
and  the  surveys  finally  completed  on  the  14th,  15, 16, 17th,  18th,  19th, 
April  1777,  by  Joseph  Wallis,  under  Charles  Lukens,  deputy  sur- 
veyor. 
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A  small  memorandum  book  of  field  notes  of  Jesse  Liikens,  was 
offered  in  evidence  by  the  plaintiff,  and  excepted  to  by  the  defend- 
ants ;  and  a  witness  was  adduced,  who  swore  it  did  not  appear  to 
be  Lukens's  handwriting. 

But  it  appearing  to  have  been  found  amongst  the  papers  of  the 
deputy  surveyor  of  the  district,  and  the  other  witnesses  believed 
the  notes  to  be  the  Lukens's  writing  (though  having  been  first 
traced  out  with  a  black  lead  pencil,  and  afterwards  run  over  with  a 
pen  and  ink,  the  usual  character  of  his  hand-writing  was  disguised 
therebj^,  and  rendered  more  stiff*)  the  court  directed  that  it  should 
be  read  in  evidence.      Valeat  qiumtum  vcUere  potest. 

The  surveys  made  by  Joseph  Wallis,  were  also  offered  in  evidence, 
and  opposed  iA  like  manner.  On  the  face  thereof,  they  purported 
to  be  made  on  the  14th,  15th,  16th,  17th,  18th  and  19th  April  1777, 
and  were  returned  in  these  words — "  For  Charles  Lukens  esq.  Jos, 
Wallis,  (D.  S.) 

Proof  was  given  that  on  a  hearing  between  the  parties,  before  the 
board  of  property,  in  April  1793,  Wallis  had  admitted,  that  he  had 
surveyed  the  lands  in  1777,  but  made  no  returns  thereon,  and  de- 
nied that  the  letters  CD.  S.)  therein  were  his  hand-writing.  Some 
witnesses  deposed,  that  they  did  not  believe  those  letters  (D.  S.) 
were  his  hand-writing;  and  others  deposed  the  contrary. 

A  special  certificate  from  Daniel  Brodhead,  surveyor  general, 
accompanied  each  survey  in  these  words: 

"The  above  is  a  true  copy  of  the  original  remaining  in  my  office, 
whicli  does  not  appear  to  be  registered,  as  other  returns  are  in  the 
books  kept  for  that  purpose,  and  the  survey  appears  to  have  been 
made  at  a  time  when  the  land  office  was  closed,  and  no  surveyor 
general  or  deputy,  under  the  new  constitution,  was  appointed." 

The  plaintiff's  counsel  admitted,  that  these  surveys  were  not  re- 
turned in  the  surveyor  general's  office  till  after  1781 ;  and  it  was 
sworn  that  John  Musser,  (who,  it  was  agreed,  was  interested  in  the 
lands  claimed  by  the  plaintiff,)  liad  delivered  them  into  the  office  ; 
but  the  precise  time  and  manner  of  doing  it  did  not  appear. 

An  argument  ensued,  whether  the  defendants'  counsel  should  be 
allowed  to  give  in  evidence,  the  declarations  of  Wallis  to  one  of  the 
witnesses,  respecting  the  signatures  of  the  surveys,  when  none  of 
the  lessors  of  the  plaintiff  were  present.  And  the  case  of  Clymer's 
lessee  v.  Littler,  (3  Burr.  1244,  1  Bla.  Rep.  348,)  was  cited  in  sup- 
port of  it,  and  answered  by  the  plaintiff's  counsel.  But  the  court 
decided,  that  the  declarations  thus  made,  could  only  be  used  to  con- 
firm or  weaken  his  assertions  at  other  times,  when  the  parties  were 
present,  which  were  relied  on. 
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The  defendant's  exception  then  assumed  a  more  general  shape ; 
and  it  was  contended,  that  the  surveys  were  made  without  authority, 
and  could  only  be  considered  as  mere  blank  paper. 

It  was  mutually  agreed,  that  the  deputy  surveyors  befoi'e  the 
revolution,  were  not  under  oath,  but  that  they  gave  bond  and  secu- 
rity for  the  faithful  discharge  of  their  duty.  And  likewise,  that  the 
surveys  in  question,  were  not  returned  into  the  office  of  the  sccretaiy 
of  the  Supreme  Executive  Council. 

The  defendants'  counsel  insisted,  that  the  papers  offered,  differed 
from,  and  were  materially  distinguished  from  common  returns  of 
Burveys.  They  have  been  put  into  the  office  by  one  of  the  parties, 
and  to  whom  they  were  delivered  is  uncertain.  Not  being  regis- 
tered in  the  nsual  book  kept  for  that  purpose,  they  are  either  impo- 
sitions on  the  part  of  Wallis,  or  an  improper  use  has  been  mude  of 
his  drafts. 

From  the  principles  and  nature  of  the  American  revolution,  it  is 
obvious,  that  all  propriety  offices  terminated  when  that  great  event 
took  place.     But  on  this  subject,  there  can  be  no  possible  difficulty. 

4 

A  law  of  the  state  has  expressly  declared  that  all  appointments 
by  the  late  governor  of  Pennsylvania,  or  by  acts  of  assembly,  should 
cease,  the  trustees  of  the  loan  office  only  excepted. 

It  probably  will  be  said,  that  the  act  "for  vesting  the  estates 
of  the  late  proprietaries  of  Pennsylvania  in  this  commonwealth,'' 
asserts,  that  all  titles  and  claims  derived  under  them,  their  officer, 
or  others  by  them  duly  appointed,  or  otherwise,  shall  be  thereby 
confirmed  and  established.  With  a  proviso,  that  the  private  estates 
of  the  proprietors  only,  which  had  been  surveyed  and  returned  into 
the  land  office,  on  or  before  the  4th  July  1776,  should  be  confirmed 
to  them.  And  that  thereby  a  line  of  distinction  is  drawn  between 
the  property  of  individuals  and  of  the  late  proprietors,  as  to  the 
times  of  snrveys'of  their  respective  lands.  To  this  it  is  answered, 
that  the  act  only  refers  to  the  titles  and  claims  as  they  stood  on  the 
4th  July  1776,  and  all  the  interest  of  the  proprietors  at  that  time  in. 
the  soil,  was  thereby  vested  in  the  commonwealth.  The  provision, 
in  a  new  clause,  that  the  propriety  estate  intended  to  be  secured 
by  the  act,  were  confined  to  those  lands  which  had  not  only  been 
surveyed,  but  returned  before  that  day,  strengthens  this  position. 

This  construction  moreover,  is  fortified  by  the  law  of  17th 
March  1780,  which  was  made  with  the  express  view  of  guard- 
ing against  the  mischiefs  which  might  arise  from  clandestine 
surveys  and  undue  appropriations  of  vacant  or  waste  lands  made 
since  the  4th  July  1776 ;  and  enacts,  that  such  surveys  shall  hot  be 
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available  in  law  or  equity,  or  vest  any  title  in  such  lands,  unless 
tbey  should  be  returned,  with  clear  descriptions  of  the  rights  or 
claims  upon  which  they  were  made,  within  the  periods  therein  lim- 
ited. That  this  has  not  befen  done  in  the  present  instance  has 
already  been  agreed ;  and  consequently  the  terras  of  this  law  fully 
apply  thereto,  unless  it  is  otherwise  provided  for,  by  some  subse- 
quent act  of  the  legislature. 

The  law  "  for  establishing  a  land  oflSce,  "  directs,  that  all  persons 
entitled  in  law  or  equity  to  lands  within  the  Indian  purchase,  by 
virtue  of  any  grant,  warrant  or  location,  befoi^ethe  10th  Decem- 
ber 1776,  may  receive  patents,  on  payment  of  the  purchase  money, 
interest  and  office  fees ;  and  where  surveys  have  not  been  made 
and  returned,  to  the  former  office,  an  order  of  survey  and  patent 
may  be  had  on  certain  conditions,  &c.  All  lands  theretofore  sur- 
veyed and  not  returned,  shall  be  returned  into  the  surveyor  gener- 
al's office,  in  nine  months.     No  relief  is  given  by  this  law. 

The  act  of  5th  April  1782,  empowers  the  surveyor  general  to 
receive  returns  of  such  surveys  as  shall  appear  to  him  to  have  been 
faithfully  and  regularly  made,  from  the  late  deputy  surveyors,  for 
such  further  period  as  to  him  shall  seem  just  and  reasonable.  The 
plaintiff,  to  entitle  himself  to  the  benefit  of  this  law,  must  evince 
the  regularity  of  his  survey.  The  surveyor  general  by  his  certifi- 
cate, has  disapproved,  and  not  approved  of  these  returns. 

The  act  of  4th  September  1793,  directs,  that  all  returns  of  surveys, 
actually  executed  since  the  4th  July  1776,  by  deputy  surveyors 
under  legal  appointmentSj.shall  be  received  in  the  land  office,  though 
the  deputies  may  not  be  inoffice  at  the  time  of  the  return  made; 
provided,  they  have  not  been  more  than  nine  years  out  of  office. 

To  entitle  a  party  to  the  return  of  surveys  contemplated  by  this 
law,  they  must  have  been  actually  executed  by  deputy  surveyors, 
whilst  they  acted  under  legal  appointments.  Now,  John  Luken's 
powers,  as  surveyor  general,  expired  beyond  all  question,  under 
the  law  of  28th  January  1777,  and  his  deputations  must  have  ceased 
of  course.  It  is  evident  therefore,  that  Charles  Lukens  could  have 
no  power  to  make  a  survey  of  vacant  lands  in  April  1777,  and  that 
Joseph  Wallis  wlio  acted  under  him,  could  have  no  greater  author- 
ity than  his  principal. 

The  legislature,  in  their  act  of  9th  April  1781,  justify  and  sanc- 
tion the  acts  of  the  proprietary  officers  in  the  granting  of  lands,  up 
to  10th  December  1776,  but  no  further.  It  is  therefore  submitted, 
that  tliese  survej's  were  made  without  authority,  and  cannot 
amount  to  an  appropriation  of  any  lands;  and  consequently,  that 
they  ought  not  to  be  received  in  evidence. 
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The  plaintiffs  counsel  urged,  that  at  any  rate  the  surveys  were 
evidence,  to  show  that  the  persons  now  suing,  prosecuted  their 
claim  to  lands  which  were  begun  to  be  surveyed  in  1773,  and  that 
they  never  lost  sight  of  their  object.  The  law  of  November  1779, 
has  very  general  and  extensive  words.  It  declares  that  "  all  and 
every  the  rights,  titles,  estates,  claims  and  demands,  which  were 
granted  by,  or  derived  from  the  said  proprietaries,  their  officers,  or 
others,  by  them  duly  commissioned  and  appointed,  or  otherwise, 
or  to  which  any  person  or  persons,  other  than  the  said  proprietaries, 
were  or  are  entitled  either  in  law  or  equity,  6r  by  virtue  of  any 
deed,  patent,  warrant  or  survey,  of,  in  or  to  any  part  or  portion  of 
the  lands,  comprised  and  contained  within  the  limits  of  this  state, 
or  by  virtue  of  any  location  filed  in  the  land  office,  at  any  time  or 
times  before  the  said  4th  July  1776,  shall  be  and  they  are  hereby 
confirmed,  ratified,  and  established  forever,  &c. 

Now,  though  the  locations  must  be  entered  before  that  day,  there 
are  no  words  which  limit  the  surveys  to  that  period.  The  terms 
are  "by  virtue  of  any  deed,  patent,  warrant  or  survey."  The 
words  *^  or  otherwise  "  have  some  meaning,  and  can  refer  to  noth- 
ing, but  to  some  supposed  or  implied  defect  of  power,  in  the  late 
proprietary  officers.  The  distinction  made  between  the  lands 
claimed  by  individuals,  and  by  the  late  proprietaries,  in  their  pri- 
vate capacities,  must  strike  every  reasonable  mind.  To  vest  an 
interest  in  the  latter,  surveys  must  have  been  made  and  returned 
before  a  certain  day ;  but  in  the  former  case  the  legislature  are 
wholly  silent,  and  it  may  fairly  be  concluded,  that  any  survey  made 
for  a  private  person  previous  to  the  passing  of  that  act,  by  an  offi- 
cer defacto^  would  be  good  and  valid.  The  law  favours  the  acts 
of  persons  in  reputed  authority.  To  reconcile  the  minds  of  the 
people  to  the  measure  of  taking  from  the  late  proprietaries  their 
interest  and  property  in  the  soil  it  became  necessary  to  use  strong 
expressions  in  the  law,  thereby  securing  all  the  rights  and  clainis  of  ♦ 
individual  citizens.  A  mortgage  made  on  the  20th  June  1776, 
acknowledged  the  5th  July,  and  recorded  on  the  8d  November 
1776,  was  held  good  and  valid  ;  and  one  of  the  reasons  given  by 
the  court  was,  that  all  transactions  in  the  land  office  and  other  offi- 
ces, during  the  interregnum,  which  were  in  themselves  fair  and  hon- 
est, have  uniformly  been  considered  as  valid,  for  the  sake  of  public 
convenience.  Dall.  436,  438.  The  reason  why  surveys  were 
directed  to  be  returned  to  the  secretary  of  the  executive  council, 
was  merely  on  account  of  the  land  oflBce  being  shut. 
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The  act  of  9th  April  1781,  cures  the  defect  in  tlie  plaintift's  title, 
in  not  returning  these  surveys  to  the  secretary's  office.  If  the  sur- 
veys were  returned  in  nine  months  from  the  passing  of  that  law, 
it  is  sufficient.  It  was  not  necessary  that  the  surveyors  should 
return  the  surveys  with  their  own  hands.  The  party  interested 
may  well  do  it  for  him,  and  this  is  known  to  be  a  customary  thing. 
If  the  surveys  were  lodged  in  the  office  before  the  9th  January 
1782,  there  was  no  occasion  for  the  surveyor  general  to  exercise  any 
discretion  in  the  business.  His  certificate  at  this  time  can  neither 
diminish  nor  add  weight  to  the  surveys.  They  were  found  duly 
returned  into  his  ofiSce,  and  derive  authenticity  from  that  circum- 
stance. The  intention  of  the  legislature  in  passing  tlie  law  of  4:th 
September  1793,  was  to  ease  the  citizens  of  the  expenses  of  new 
surveys.  Charles  Lukens  did  act  under  a  legal  appointment ; 
Joseph  Wallis  did  business  under  him  ;  and  it  would  be  attended 
with  the  most  pernicious  consequences  to  lay  down  the  doctrine, 
that  all  the  acts  of  deputy  surveyors  from  the  10th  December  1776, 
to  27th  November  1779,  were  merely  void  and  of  none  effect.  The 
court  declared  their  opinion,  that  the  surveys  offered  in  evidence, 
did  not  appear  to  be  executed  by  a  proper  oflBcer,  whilst  he  acted 
under  a  legal  appointment.  A  mode  had  been  provided  by  the 
act  of  assembly  of  17th  March  1780,  by  which  they  might  have 
been  rendered  legitimate,  but  the  directions  of  that  law  not  having 
been  pursued  by  a  return  into  the  office  of  the  secretary  of  the 
Supreme  Executive  Council,  no  succeeding  law  that  tliey  knew  of, 
cured  the  defect  of  proper  authority  in  Joseph  Wallis  who  made 
the  ^surveys;  consequently,  the  surveys  could  not  be  received  as 
evidence  of  the  appropriation  of  vacant  lands,  but  only  as  merely 
pursuing  and  continuing  the  claim  of  the  parties.  The  coiirt  how- 
ever, invited  the  plaintiff's  coimsel  to  require  that  the  point  might 
be  reserved  for  further  investigation,  which  was  done  accordingly. 

The  plaintiff  then  gave  evidence  of  having  paid  Joseph  Wallis 
1211.  28.  Qd.  by  his  receipt  bearing  date  the  9th  April  1778,  for 
surveying  sundry  tracts  of  land,  and  making  a  draft  extraordinary  ; 
and  a  general  draft  made  by  Wallis,  connecting  twenty-five  surveys 
together,  was  offered  in  evidence  and  excepted  to. 

I^er  curiam.  If  this  paper  is  oflfered  as  evidence  of  an  official 
survey,  we  must  reject  it,  to  preserve  consistency  in  our  opin- 
ion ;    but   if  it  is  offered  as   written  declaration  of  Wallis,  to 
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strengthen  or  weaken  his  assertions  before  the  Board  of  Property, 
in  the  presence  of  the  parties,  it  may  be  admitted  for  those  pur- 
poses, but  no  further.  It  cannot  be  made  use  of  to  establish  any 
independant  fact.  This  point  however,  may  also  be  considered  as 
reserved  for  future  discussion. 

The  plaintiff  having  closed  his  evidence,  the  defendants  produced 
a  special  order  of  the  governor,  dated  10th  August  1769,  No.  3731, 
for  5000  acres  of  land,  to  be  laid  out  and  surveyed  for  Benjamin 
Chew,  esq.  uix>n  the  head  branches  or  lakes  of  Fishing  creek,  which 
runs  into  the  north-east  branch  of  Susquehannah,  in  one  or  more 
tracts,  any  where  above  the  first  forks,  or  upon  the  lake  or  lakes  at 
the  heads  of  the  branches;  and  a  survey  thereon  by  Charles  Stewart 
and  Jesse  Lukens,  deputy  surveyors,  of  2251  acres  and  allowance, 
on  27th  and  28th  October  1773,  and  another  survey  by  the  same 
deputies  in  the  same  month  of  1753  acres,  on  Little  Fishing  creek 
and  Green  creek,  which  included  the  lands  in  question,  and  which 
also  interfered  with  surveys  made  for  other  persons  under  prior 
rights,  to  the  extent  of  1001  acres  and  32  perches,  or  thereabouts. 
It  was  also  shown  in  evidence,  that  on  the  8th  July  1773,  Benja- 
min Chew  filed  a  caveat  in  the  ofiice  of  the  surveyor  geneml,  against 
the  acceptance  of  any  survey  on  the  head  branches  or  lakes  of  Fish- 
ing creek  above  the  first  forks,  by  virtue  of  any  location  since  the 
lOth  August  1769. 

It  was  further  stated,  that  on  the  memorial  of  Chew  to  the  board 
of  property  on  the  30th  September  1791,  they  ordered  the  surveyor 
general  to  re-survey  the  first  tract  of  2254  acres,  and  denote  the 
claims  of  persons  thereto.  Whereupon,  William  Montgomery, 
deputy  surveyor  of  tlie  district,  made  a  re-survey  thereof,  leaving 
401  acres  and  97  perches  free  from  dispute,  exclusive  of  some  small 
scraps  of  land  of  little  value,  amounting  to  about  400  acres,  but  of 
no  value  whatever  unless  accompanied  with  tlife  possession  of  the 
lands  adjacent,  on  the  15th  November  following. 

This  testimony  was  excepted  to  by  the  plaintiff's  counsel,  who 
urged,  that  the  Board  of  Property  had  no  jurisdiction  in  the  prem- 
ises. By  the  act  of  9th  April  1781,  (Bailey's  Edit.  469.  Loose 
Laws  423,)  this  board  was  first  instituted  after  the  revolution,  and 
consisted  of  the  secretary  of  the  land  office,  the  receiver  general  and 
and  surveyor  general.  In  the  last  section  of  this  act  it  is  declared, 
that  nothing  therein  shall  be  construed  to  give  validity  to  any  war- 
rant, grant  or  location,  for  a  greater  quantity  of  land  than  500  acres 
in  one  trax3t.    A  location  was  afterwards  defined  by  the  act  of 
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26th  June  1781,  (Bayley's  Edit.  581.  Loose  Laws,  474)  to  be  "  an 
application  made  for  land  in  the  office  of  the  late  secretary  of  the 
land  office,  entered  in  his  books,  numbered  and  sent  to  the  survey- 
or general's  office.  By  the  former  act  therefore,  the  locations  of  this 
description  were  only  validated,  where  they  did  not  exceed  500 
acres,  aiid  the  jurisdictio^i  of  the  Board  of  Property  could  not  possi- 
bly reach  to  application  or  grants  of  greater  extent. 

For  the  defendants,  it  was,  insisted,  that  the  validity  of  locations 
whereon  surveys  had  been  duly  made,  did  not  rest  on  the  act  of  9th 
April  1781,  but  on  the  great  principles  of  substantial  justices,  and 
the  act  of  the  27th  of  November  1779  (Bayley's  edit.  260.  Loose 
Laws,  277)  so  much  commented  already  upon,  in  the  course  of  this 
cause.  By  the  defendant's  construction  thereof,  which  has  met  the 
approbation  of  the  court,  the  rights  of  individuals  to  lauds,  as  they 
stood  on  the  4th  July  1776,  are  thereby  firmly  secured  to  them. 
By  the  law  of  the  5th  April  1782,  (2  Dall.  St.  Laws  21,  22)  another 
Board  of  Property  was  constituted,  to  consist  of  the  president,  or 
vice  president,  a  member  of  the  Executive  Council,  the  secretary  of 
the  land  office,  the  receiver  general,  and  surveyor  general,  "  to  hear 
and  determine  in  all  cases  of  controversy  on  caveata^  in  all  matters 
of  difficulty  or  irregularity,  touching  escheats,  warrants  on  escheats, 
warrants  to  agree,  rights  of  pre-emption,  promises,  imperfect  titles 
or  otherwise."  The  formation  of  this  board  wks  again  changed  by 
the  law  of  8th  January  1791,  (3  Dall.  <5t.  Laws.  2  )  and  the  mem- 
bers thereof  declared  to  be  the  secretary  of  the  land  office,  the  re- 
ceiver general,  surveyor  general,  and  master  of  the  rolls  for  the 
,  time  being,  or  any  three  of  them :  but  their  powers  were  continued, 
as  under  the  act  of  5th  April  1782.  The  terms  of  that  law  are 
sufficiently  comprehensive  to  reach  the  present  case,  and  show 
clearly  the  Board's  jurisdiction. 

The  court  declared,  that  if  there  liad  not  been  such  large  and 
extensive  words  in  the  act  of  5th  April  1782,  "  in  all  matters 
of  difficulty  or  irregularity,  toucliing  warrants  to  agree,  rights 
of  pre-emption,  promises,  imperfect  titles  or  otherwise,  which 
unquestionably  include  the  grant  to  Mr.  Chew,  the  Board  of 
Property  must  of  necessity,  in  order  to  prevent  confusion  and 
litigation,  have  possessed  the  powers  contended  for.  The  last 
section  of  the  act  of  9th  April  1781,  most  probably  arose  from 
the  jealousy  had  of  tlie  proprietary  special  grants  to  particular 
persons;  but  it  can  only  refer  to  warrants,  grants  or  locations 
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unexecuted,  where  tlie  parties  have  been  guilty  of  laches  and  negli- 
gence, in  obtaining  appropriations  of  vacant  lands  by  actual  sur- 
veys. Any'other  construction  would  eflFect  manifest  injustice.  Let 
the  papers  be  read. 

The  declarations  of  Samuel  Ilarris  were  then  offered  in  evidence 
by  the  defendants,  respecting  the  last  survey  of  3753  acres  for  them. 
This  was  opposed,  on  the  ground  of  none  of  the  lessors  of  the  plain- 
tiff being  present. 

It  appeared  probably  that  Harris  discovered  the  land,  and  furnish- 
ed the  description  thereof  to  the  lessors  of  the  plaintiff.  Previous 
to  taking  out  the  warrants,  he  had  in  1773,  together  with  John 
Hubley  and  Co.  subscribed  a  paper,  whereby  they  agi-eed,  that  the 
warrants  when  issued,  should  be  subject  to  a  speciol  order  issued 
in  favor  of  Robert  Morris  and  Tench  Francis,  dated  14th  May 
1773,  for  4000  acres  on  Fishing  creed,  which  by  the  terms  thereof 
was  to  be  postponed,  until  Chew's  order  for  5000  acres  was  fully 
completed.  On  the  general  draft  of  the  lands  made  by  Wallis  was, 
also  endorsed  by  him,  "Samuel  Harris  and  Co.  for  7,750  acres"  But 
it  also  appeared,  by  the  deposition  of  one  Wcitzel  read  in  the  cause, 
that  Harris  had  relinquished  his  interest  in  the  lands,  before  the 
imperfect  survey  of  Jesse  Lukens  was  begun  on  the  17th  Septem- 
ber 1773. 

By  the  com't.  If  the  plaintiff  had  made  out  his  title  through 
him,' testimony  would  have  been  given  in  what  relation  he  stood 
to  the  lessors  of  the  plaintiff.  As  matters  now  stand,  his  inte- 
rest comes  before  the  court  on  an  incidental  question.  Mr.  Hubley 
signs  the  instrument  for  himself  and  company.  Harris  subscribes 
his  name  below  him,  which  would  not  have  been  required  of  him, 
unless  he  had  been  concerned  in  some  shape  on  the  lands.  Most 
probably  he  was  interested  only  as  a  mere  discoverer  of  vacant  lands, 
and  received  compensation  for  his  information.  But  the  company 
considering  him  as  interested  at  and  immediately  before  the  taking 
out  of  the  warrants,  his  declarations  at  that  time  must  clearly  be  re- 
ceived in  evidence  against  them.  When  however  he  has  surren- 
dered np  all  his  pretension,  as  it  is  sworn  he  has  done  before  the  7th 
September  1773,  his  subsequent  declarations  cannot  be  made  use  of 
to  invalidate  his  own  sale,  or  affect  the  plaintiff's  title.  Wallis's 
indorsement  on  the  general  draft,  has  little  weight,  unless  addition- 
ally fortified.    The  testimony  offered  must  therefore  be  overruled. 

The  defendants  further  give  in  evidence,   a  caveat  filed  by  John 
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Hubley  and  Co.  dated  20th  February  1692,  against  Benjamin  Chew's 
obtaining  a  patent  for  the  lands  in  question,  alleging  that  they  had 
prior  warrants  and  surveys  of  the  same  lands.  Also,  a  further  mem- 
orial of  Benjamin  Chew  to  the  Board  of  Property  on  the  18th  June 
1792,  whereon  tliey  directed  a  re-survey  of  the  lands  on  Little  Fish- 
creek  and  Green  creek  ;  and  a  re-survey  thereof  by  William  Mont- 
gomery on  the  Ist  September  following,  making  the  whole  amount 
of  the  lands  comprized  within  the  limits  thereof  to  be  3901  acres 
and  112  perches,  but  the  interferences  thereof  with  surveys  made 
under  prior  rights  reduced  the  same  to  2900^  acres  and  the  usual 
allowance.  These  interferences  and  the  prior  rights  were  shown 
by  authenticated  office- papers,  to  the  jury. 

On  the  11th  April  1793,  the  Board  of  Property,  on  a  full  hear- 
ing of  the  contending  parties,  made  their  decision,  wherein  they 
rejected  the  surveys  made  for  John  Hubley  and  Co.  so  far  as  they 
interfered  with  the  survey  made  for  Benjamin  Chew,  but  stayed  the 
issuing  of  the  patent  to  the  latter,  for  the  term  of  six  months. 

It  appeared,  that  the  present  ejectment  was  brought  in  the  Court 
of  Common  Pleas,  to  April  term  179  i,  and  that  the  demise  in  the 
declaration  was  laid  on  the  2d  November  1793.  It  was  admitted, 
that  Mr.  IngersoU  appeared  specially  for  Mr.  Chew,  when  the  eject- 
ment was  served  on  him  in  Philadelphia,  and  that  he  claimed  the 
benefit  of  the  act  of  assembly  passed  on  the  8d  April  1792.  3  Dall. 
St.  Laws,  213. 

The  defendants  then  offered  a  patent  dated  22d  March  1796,  to 
Benjamin  Chew,  in  evidence  ;  and  insisted,  that  the  same  was  a  full 
and  perfect  title  to  the  lands  against  the  plaintiffs  in  the  present  suit,  ' 
being  grounded  on  the  decision  of  the  Board  of  Property,  and  no 
action  having  been  entered  at  common  law  by  the  lessors  of  the 
plaintiff,  w^ithin  six  months  after  the  determination. 

The  court  expressed  their  doubts,  how  far  a  title  vested  in  the  de- 
fendants through  third  persons,  after  an  ejectment  brought,  could 
be  given  in  evidence  on  that  suit,  independent  of  a  positive  law; 
and  desired  that  point  might  first  be  agreed,  abstracted  from  the  act 
of  assembly  in  question. 

It  w^as  admitted  by  the  defendants'  counsel,  that  the  plaintiflF 
in  ejectment  must  recover  according  to  his  title,  at  the  time  of 
his   demise  laid.    T.   Kay.  463.    Law  of  Eject.   13.    4    Term 
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Rep.  680.  Bull.  4to  edit.  103.  But  it  is  otherwise  with  a  defend- 
ant. Ejectments  are  fictitious  remedies  in  law,  (3  Burr.  1294,)  and 
under  the  control  of  the  court,  so  as  to  be  modelled  to  answer  every 
epd  of  justice.  Suppose  then,  that  after  bringing  an  ejectment  to 
recover  lands,  the  lessor  of  the  plaintiff  should  release  to  the  de- 
fendant. Shall  not  this  be  laid  before  the  jury?  Or  if  a  descent 
should  be  cast  on  the  defendant  of  the  title  to  the  property,  pend- 
ing the  suit,  shall  the  evidence  thereof  be  unheard  at  the  trial  ? 
Or  suppose  tenant*  for  life  is  the  lessor  of  the  plaintiff  and  he  dies 
before  the  trial,  shall  the  defendant  be  stripped  of  the  possession, 
when  it  must  immediately  go  over  to  another  ? 

In  actions  on  the  case,  it  ia  said  to  be  a  general  rulcj  that  matters 
of  defence,  arising  after  the  action  brought,  and  before  the  cause 
comes  on  to  be  tried,  showing  that  the  plaintiff  lias  no  just  cause  to 
recover,  may  be  given  in  evidence.  3  Burr.  1354.  Doug.  102, 105. 
The  same  principle  applies  to  ejectments. 

But  we  are  not  confined  to  mere  cases  of  analogy.  In  an  eject- 
ment brought  by  a  landlord  against  his  tenent,  an  acceptance  of  rent 
from  the  tenant  afterwards,  should  go  to  the  jury.  Cowp.  243,  245. 
In  such  a  suit  for  non-payment  of  rent,  the  tenant  may  at  any  time 
before  trial,  pay  into  court  the  rent  arrear  and  costs,  and  the  pro- 
ceedings shall  be  stayed.  Bull.  97.  It  is  competent  to  a  tenant  who 
is  defendant  in  ejectment,  to  show  that  the  title  of  the  lessor  of  the 
plaintiff,  who  was  his  landlord,  had  expired.  4  Term,  Eep.  672. 

Pro  curiam.  In  the  cases  first  put,  it  seems  highly  probable, 
that  the  court  would  exercise  on  the  return  of  the  postea^  their  su- 
perintending power  and  control  over  this  fictitious  form  of  pro- 
ceeding, to  prevent  injustice  and  circuity  of  action.  But  the  ques- 
tion is,  whether  a  patent  obtained  after  an  ejectment  brought,  shall 
be  given  in  evidence  by  the  defendant,  to  defeat  the  plaintiff's 
action  ? 

In  all  the  cases  cited,  except  the  last,  matters  which  have  passed 
between  the  plaintiff  and  defendant  since  the  commencement 
of  the  suit,  have  infiuenced  the  determination  thereof;  and  in 
ejectments  t  by  landlords  against   tenants   in  England,  for  non- 

*  The  case  is  put  2  Stra.  1056,  and  it  was  there  resolved,  that  the  court  would  not 
stay  the  proceedings,  for  the  plaintlfiT  might  go  on  for  damages  and  costs.  But  it  was 
admitted,  that  possession  could  not  be  obtained  by  the  suit. 

f  Courts  of  law  and  equity,  previoii^  to  the  stat.  of  4  Geo.  2,  c.  28,  have  exercised  a 
discretionary  power  of  staying  the  lessors  from  proceeding  at  law,  in  cases  of  forfeiture 
for  non-pa3rment  of  rent,  by  compelling  them  to  take  the  money  really  due  to  them. 
Andr.  341.  2  Salk,  597.  8  Mod.  845.  10  Mod.  383.  2  Vern.  103.  1  Wils.  75  2  Stra.  900. 
EspiD.  4S0. 
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payment  of  rent,  courts  of  justice  liave  been  very  liberal.  The 
point  in  dispute,  of  a  title  derived  by  the  defendant  through  a  third 
person,  has  frequently  come  before  the  court  at  Nisi  Prius,  and  such 
evidence  has  constantly  been  overruled.  But  we  give  no  opinion, 
how  far  the  words  and  intention  of  the  legislature  in  the  law  relied 
on,  may  eflfeet  an  exception  in  the  general  practice. 

Smithy  J.,  said,  he  perfectly  recollected  a  case  on  the  western  cir- 
cuit, wherein  he  was  counsel,  and  urged  evidence  of  the  same  na- 
ture in  behalf  of  a  defendant,  and  the  same  was  refused  by  the 
Chief  Justice. 

The  court  added,  that  in  most  cases  it  was  of  no  moment  to  the 
defendant,  whether  the  title  was  shown  to  be  in  himself  or  in  a 
stranger.  If  the  title  was  not  proved  to  be  in  the  lessors  of  the 
plaintiff,  they  could  not  in  general  recover.  And  where  any  thing 
had  happened  since  the  commencement  of  the  suit,  which  rendered 
it  inequitable  that  the  lessors  of  the  plaintiff  should  receive  the 
possession,  the  more  eligible  mode  would  be  to  apply  to  the  sum- 
mary powers  of  the  court  for  relief. 

The  plaintiff's  counsel  insisted,  that  the  act  of  assembly  of  the  3d 
April  1792,  was  unconstitutional,  as  to  the  provisions  thereof  in  the 
11th  section.  It  abridged  the  judicial  power  of  the  courts,  violated 
the  right  of  trial  by  jury,  and  in  the  extent  contended  for  by  the 
defendants,  impeached  former  contracts.  By  the  bill  of  rights,  it 
is  declared  §  6,  trial  by  jury  shall  be  as  heretofore,  and  the  right 
thereof  remain  inviolate ;  and  in  §  17,  no  ex  post  fdctolhvf^  norany 
law  impairing  contracts,  shall  be  made.  No  legislative  provision 
,i8  made,  either  under  the  act  of  9th  April  1781,  (Bailey's  edit.  469. 
Loose  Laws  423,)  or  of  the  act  of  5th  April  1782,  2  Dall.  St.  Jaws, 
21,  or  of  the  act  of  8th  January  1791, 8  Dall.  St.  Laws,  2,  (by  which 
the  Board  of  Property  has  been  differently  modified,)  or  any  other 
lex  scripta  that  we  know  of,  by  which  a  fair  hearing  is  secured  to 
the  citizens  of  the  commonwealth,  before  this  new  judicial  author- 
ity. It  rests  on  the  first  section  of  the  law  of  8th  January  1791, 
that  the  "  secretary  of  the  land  office  is  empowered  to  appoint  days 
of  hearing,  and  grant  citations,  at  the  reasonable  request  of 
any  person  or  persons  applying  for  the  same  or  otherwise,  as 
the  case  may  require, "  or  in  the  more  general  expressions  of  the 
act  under  consideration,  "in  manner  heretofore  used  in  this 
commonwealth."  3  Dall.  St.  Laws,  213.  It  does  not  require 
a  fervid  imagination  to  conceive  a  variety  of  cases,  wherein  the 
most  extreme  injustice  might  be  sanctified  under  this  section,  if 
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in  its  extent  of  operation,  the  patent  under  the  determination  of  the 
board,  'Ms  to  be  and  remain  full  and  perfect  title  to  the  lands  against 
all  parties  and  privies  to  the  caveat  or  suit." 

It  is  however  possible  that  a  more  rational  ccnstruction  may  be  had 
of  this  section.  It  may  be  confined  to  lands  vacant  and  unappropria- 
ted at  the  time  of  passing  the  act ;  and  it  may  be  said,  with  some  kind 
of  plausibility,  that  the  commonwealth,  as  an  individual,  may  sell  their 
property  on  such  terms  as  they  may  think  proper.  But  this  doctrine 
cannot  hold,  as  to  subjoining  new  terms  to  lands  before  contracted  for. 

The  title  of  the  act  is  ^'  for  the  sale  of  the  vacant  lands  within  this 
commonwealth ;"  the  preamble  thereof  alludes  to  unappropriated 
lands  ;  and  the  great  body  of  the  law  speaks  the  same  language. 

A  statute  does  not  extend  to  cases  within  the  general  words,  though 
not  within  the  meaning  thereof.  4  Term  Rep.  2,  4. — Where  it  intro- 
duces a  new  jurisdiction,  it  shall  bo  construed  strictly.  1  Stra.  258. 
260.  10  Co.  75.  So  where  it  takes  away  a  remedy  given  by  common 
law.  4  Bac.  Abr.  650.  Oftentimes  cases  within  the  letter  of  a  statute 
are  not  within  the  sense  thereof,  the  sense  being  sometimes  more  con- 
fined and  contract-ed  than  the  letter,  and  sometimes  more  large  and 
contracted.  Powelon  Dev.  140.  The  judges  are  to  look  at  the  words 
which  the  legislature  have  used,  and  to  construe  them  according  to  the 
meaning,  which  it  is  most  likely  they  entertained  at  the  time  the  subject 
was  under  consideration.  Leaches  Cro.  Law.  387. 

If  upon  the  whole  the  court  should  b|  of  opinion  that  the  section  un- 
der consideration  is  unconstitutioDal,they  are  bound  by  their  office  to  say 
so,  without  respect  to  consequences  ;  but  if  they  should  think  that  the 
generality  of  the  expressions  was  intended  to  embrace  no  other  objects 
than  lands  merely  vacant,  they  will  narrow  them  to  these  only ;  in 
either  case  it  is  hoped  they  will  reject  the  patent  in  evidence. 

The  defendants  in  reply :  A  court  of  justice  will  be  very  clearly 
satisfied  before  they  pronounce  a  law  to  be  unconstitutional.  The  nec- 
essary consequence  must  otherwise  be,  that  the  judicial  power  must  sur- 
mount the  legislative.  Where  the  legislative  authority  enacts  a  law, 
the  office  of  a  judge  does  not  justify  his  inquiries  into  the  prudence  or 
danger,  the  wisdom  or  inefficacy  of  the  measure,  or  whether  in  some 
possible  cases,  the  execution  of  it  may  not  produce  ill  efi'ects  to  some  in- 
dividuals. Courts  are  equally  bound  by  the  will  of  the  community 
thos  promulgated,  as  any  class  of  citizens.  It  is  true,  where  the  in- 
tention of    the  legislature  is  clear,    they  may  deviate    from  the 

Vol.  n.  10 
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literal  expressions,  to  effectaate  that  intention  ;  but  where  the  words 
are  large  and  comprehensive,  they  will  not  on  the  ground  of  inconven- 
ience narrow  their  construction. 

The  question  then  is,  had  the  legislature  a  constitutional  authority 
to  enact  this  section  ?  They  do  not  thereby  abridge  the  judicial  power 
or  the  right  of  trial  by  jury  ;  the  party  against  whom  the  determina- 
tion goes,  may  enter  his  suit  at  common  law  within  six  months  after- 
wards. It  affects  no  prior  vested  right,  nor  impairs  the  obligation  of 
of  any  contract.  It  merely  operates  as  a  limitation  act,  and  in  pol  - 
icy  must  be  traced  to  the  prevention  of  law  suits.  The  rights  of  persons 
under  legal  disabilities  are  fully  saved.  It  will  not  be  asserted  that 
the  limitation  acts  heretofore  passed  are  unjust,  because  they  may  in 
some  instance  operate  against  an  honest  claimant. 

The  act  for  the  better  support  of  the  public  credit,  &c.  passed  10th 
April  1781,  §  9,  (Bailey's  edit.  479.  Loose  Laws  430)  limits  a  time 
within  which  claims  against  the  commonwealth  are  to  be  prosecuted 
for  lands  within  the  state  ;  and  in  default  thereof  the  parties  are  utterly 
barred  and  excluded  from  all  right  of  entry  and  title,  in  or  upon  such 
lands,  or  any  suit  whatsoever  in  law  or  equity  for  the  same.  This  law 
likewise  may  bear  hard  against  particular  persons,  but  it  is  certainly 
defensible  on  the  extended  scale  of  public  policy  and  general  conven«- 
ience.  The  like  observations  may  be  made  on  aU  bankrupt  and  insol- 
vent acts,  on  the  act  respecting  frauds  and  perjuries,  on  the  act  pre- 
scribing the  mode  whereby /eme^  covert  may  convey  their  estates  and 
many  others.  Individual,  particular  interests  must  in  every  well  con- 
stituted society,  give  way  to  pildent  regulations,  calculated  for  the 
general  welfare.  On  the  act  of  28th  May  1715,  ^^  for  the  assigning  of 
bonds,  specialties  and  promissory  notes, "  it  has  been  often  ruled,  that 
set-off  may  be  made  against  the  indorsees  of  promissory  notes,  of  mon- 
ies paid  to  their  indorsers  under  the  words  of  that  law.  These  reso- 
lutions have  operated  severely  against  commerce,  but  have  hitherto  been 
acquiesced  in  from  the  necessity  of  submitting  to  the  plain  intention  of 
an  act  of  the  legislature. 

By  the  court.  We  cheerfully  disclaim  all  legislative  power  ;  but  it 
will  not  be  denied  that  we  possess  the  right  of  putting  such  construction 
on  the  acts  of  the  legislature,  as  appears  to  us  best  to  accord  with  their 
intention,  either  express  or  implied.  Hob.  346.  11  Mod.  161.  4  Term 
Rep.  3,  4.  Dall.  434.  We  cannot  construe  a  law  differently  from  the 
plain  clear  words  of  it,  under  any  ideas  of  convenience  or  equity.  1 
Term  Rep.  101.  Yaugh.  87, 169, 285.  2  Ld.  Raym.  1423.    Arguments 
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ab  inconvenienti  only  apply  where  the  law  is  dubious.  We  possess  also 
the  power  of  declaring  a  law  to  be  uaconstitutional,  and  such  power  hasr 
heretofore  been  exorcised.  But  we  agree  fullj  with  the  defendant's 
counsel,  that  a  very  clear  case  only  can  warrant  it.  11  Co.  63.  10 
Mod.  115.  Yid.  1  Bl.  Com.  91.  3  Dall.  395.  When  such  cases  arise 
we  shall  not  shrink  from  the  decision.  It  is  sufficient  for  us,  on  the 
present  question  to  declare  our  opinion,  that  the  11th  section  of  the 
act  of  3d  April  1792  does  not  extend  to  the  case  now  before  us.  We 
do  not  much  regard  the  title  of  the  law ;  it  is  said  to  be  no  part  of  a 
statute.  Hardr.  324.  1  Ld.  Ray.  77.  3  Co.  33.  8  Mod.  144.  1  BI. 
Rep.  95.  But  the  preamble  has  considerable  weight  in  discovering  its 
meaning.  Co.  Lit.  79.  a.  Plowed.  369.  2  Co.  16.  9  Co.  105.  Hob. 
182.  Though  it  will  not  control  the  clear  and  positive  words  of  the 
enacting  part,  it  may  explain  them  if  ambiguous.  4  Term  Rep.  793. 
The  declared  object  of  the  whole  act  goes  to  the  unsold  and  unsettled 
lands  within  the  Indian  purchase  at  Fort  Stanwix  in  1768  and  the  pre- 
ceding purchases,  and  to  the  vacant  lands,  included  in  the  Indian  pur- 
chase of  1784  at  Fort  Mackintosh.  All  the  provisions  in  the  law  go 
merely  as  to  unappropriated  lands,  except  that  in  the  last  section,  it 
is  directed  that  unsatisfied  warrants  issued  under  a  former  law,  may 
be  located  on  vacant  and  unappropriated  lands.  To  comply  therefore 
with  the  whole  scope  of  the  act,  and  declared  intention  of  the  legis- 
lature, the  generality  of  the  expressions  in  the  beginning  of  the  11th 
section,  '^  when  any  caveat  is  determined,"  &c.,  must  necessarily  be 
restrained  to  any  caveat  relating  to  lands  then  vacant  and  unappro- 
priated. The  clause  in  question  cannot  be  extended,  in  our  apprehen- 
sion, to  caveats  respecting  other  lands,  held  under  rights  or  contracts 
antecedent  to  the  passing  of  this  law. 

The  words  of  the  section  now  under  consideration,  are  not  more 
large  and  comprehensive  than  those  used  by  the  legislature  in  the  5th 
section  of  the  act  of  8th  April  1785,  (2  Dall.  St.  Laws  318.  Loose 
Laws  569)  "  that  in  making  any  survey  "  by  any  deputy  surveyor, 
he  shall  not  go  out  of  his  proper  district,*'  &c.  Nevertheless,  in  the 
case  of  the  lessee  of  Alexander  Wright  v.  Benjamin  Wells,  at  Wash- 
ington, May  assizes  1793,  M'Kean,  Chief  Justice  and  Yeates,  after 
full  argument,  ruled,  that  the  expressions  related  solely  to  the  lands 
purchased  at  Fort  Mackintosh. 

We  give  no  opinion  whatever  of  the  constitutionality  of  the  11th 
section,  nor  to  what  cases  it  does  extend ;  but  we  conceive  it  does  not 
embrace  the  case  before  the  court,  and  therefore  the  patent  cannot  be 
received  in  evidence. 
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The  defendant's  counsel  thereupon  desired  the  court  to  seal  a  bill 
of  exceptions,  which  was  agreed  to.  * 

The  testimony  being  at  length  closed  on  both  sides,  the  defendant's 
counsel  moved  for  a  nonsuit ;  but  the  court  declared,  that  on  compli- 
cated matters  both  of  law  and  fact,  the  court  would  not  direct  a  non- 
suit on  the  merits  of  a  case,  where  material  evidence  had  been  given 
by  the  party  against  whom  the  nonsuit  was  prayed.  They  added,  that 
the  court  would  not  order  a  nonsuit  to  be  entered  against  the  plain- 
tiff's consent.  2  Term  Rep.  281.  1  Term  Rep.  176,  1  Bl.  Jlep.  670. 
Vid.  Dall.  18.  To  save  time  however,  the  court  had  no  objection  to 
declaring  their  opinion  on  the  title.  The  plaintiff  could  not  legally 
recover,  as  he  had  no  official  survey.  Moreover  the  title  of  the  de- 
fendants was  prior  in  point  of  time,  and  Messrs.  Hubbley  and  com- 
pany had  agreed  that  their  warrants  should  be  postponed  until  Mr. 
Chew's  order  on  Fishing  creek  was  fully  completed.  It  was  fully  pro- 
ved, that  the  survey  for  the  latter,  including  the  lands  in  question, 
was  made  in  the  latter  end  ef  October  1773,  and  the  notoriety  of  that 
fact  was  clearly  evinced  by  several  office  papers.  The  default  of  the 
deputy  surveyors  in  not  making  the  return  into  the  surveyor  general's 
office,  was  not  to  be  imputed  to  Mr.  Chew,  nor  was  his  title  affected 
thereby. 

Only  one  of  the  counsel  on  the  part  of  the  plaintiff  addressed  the 
jury,  who  found  a  verdict  for  the  defendants,  agreeably  to  the  charge 
of  the  court. 

Messrs.  Duncan  C.  and  D.  Smith  and  Hall,  pro  quer. 

Messrs.  IngersoU,  E.  and  W.  Tilghman  and  Thomas,  pro  def. 


>»  ♦  #> 


Lessee  of  Thomas  Grant  against  Daniel  Eddy. 

The  words  of  the  act  of  assembly  of  Ist  April  1784,  in  the  8d  section,  are  merely  direc- 
tory, and  do  not  avoid  a  warrant  for  want  of  a  certificate  of  two  justices  of  the  peace, 
tliat  the  lands  were  unimproved,  or  for  an  improper  one. 

A  warrant  describing  lands  particularly,  but  stating  their  situation  in  one  county,  when 
they  lie  in  another,  is  binding  on  the  commonwealth,  after  receipt  of  the  purchase 
money. 

Piiority  of  application  under  the  act  of  8d  April  1Y92,  gives  a  certain  degree  of  equity, 
but  it  may  be  forfeited  by  gross  laches  and  delay. 

Ejectment  for  55,000  acres  of  land,  on  the  waters  of  Loyalsock, 
Hopping,  Towanda  and  Muncey  creeks. 

The  plaintiff  claimed  under  a  number  of  different  applications  in 
the  land  oflRce,  dated  December  17,  1792,  and  8th  March  and  3d  May 
1793,  for  400  acres  of  land  each,  and  warrants  consequent  there- 
on,   bearing   equal  date  therewith,   on  which   surveys  were  made. 
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Previous  to  the  entry  of  the  applications,  the  lessor  of  the  plaintiff  ob- 
tained the  certificate  of  two  justices  of  the  peace  of  Northumberland 
county,  that  the  lands  were  unimproved.  The  warrants  described  the 
lands  as  lying  in  the  county  of  Northumberland  of  Luzerne. 

The  defendant  claimed  under  a  number  of  applications  and  warrants, 

bearing  date  August  13th  and  28th,  September  3d,  November  5th 
and  30th,  anno  1792,  and  surveys  thereon  made.  The  certificate, 
that  the  lands  were  unimproved,  was  subscribed  by  two^  justices  of  the 
peace  of  Luzerne  county,  and  the  w^skrrants  called  for  lands*in  that  county. 
The  ridge  between  the  east  and  west  branches  of  Susquehannah  was 
one  of  the  limits  of  the  two  countries  ;  but  it  appeared  that  the  same 
had  not  been  run. 

The  defendant's  counsel  began  their  evidence  by  offering  to  read 
their  leading  warrant,  dated  September  3d  1792,  issued  in  the  name  of 
Isaac  Stephens.  It  described  '^400  acres  on  the  main  branch  of  Big 
Mehoppeny  creek,  beginning  about  18  miles  from  the  mouth  of  the  said 
creek,  where  it  forks  on  the  south  branch,  (  near  which  stands  a  birch 
tree  marked  with  a  blaze,)  which  empties  into  the  west  side  of  the 
north  east  branch  {of  Susquehannah,  and  adjoining  lands  that  day 
granted  to  Christopher  Marshall,   situate  in  Luzerne  county." 

This  was  objected  to  by  the  plaintiff's  counsel,  who  contended  that 
under  the  act  of  Ist  April  1784,  (2  Dall.  St.  Laws,  202,  §  3,  every 
applicant  was  bound  to  produce  a  certificate  from  two  justices  of  the 
peace  of  the  proper  county,  that  the  lands  were  unimproved.  This 
then  is  an  essential  pre-requisite  to  vest  a  title  under  the  commonwealth, 
and  the  certificate  whereon  the  defendant  grounds  his  right,  might 
with  equal  propriety  be  given  by  two  justices  of  Allegheny  or  other 
remote  county.  Besides  a  warrant  to  appropriate  lands  in  Luzerne 
county,  will  not  authorize  a  survey  of  lands  in  Northumberland  county, 
and  the  defendant  under  such  warrants  cannot  hold  lands  in  the  latter 
county. 

The  defendants's  counsel  insisted  that  the  warrants  were  clearly 
good  against  the  commonwealth,  after  they  had  received  their  purchase 
money ;  and  third  persons  has  nothing  to  do  with  the  certificate. 
If  the  deputy  surveyor  has  misbehaved  himself,  (  which  is  denied, )  let 
him  be  punished.  There  are  no  negative  words  in  the  law  in  question, 
which  declare^that  warrants  issued  otherwise  than  the  law  prescribes, 
shall  be  void.  No  injury  can  be  done  to  the  state,  because  the  section 
relied  on  directs,  that  the  person  applying  shall  produce  to  the  secretary 
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of  the  land  office  a  particular  description  of  the  lands.  The  statute  of 
13  Eliz.  cap.  10,  says,  that  all  leases  made  by  any  persons  therein 
mentioned,  contrary  to  the  tenor  of  that  act,  shall  be  utterly  void  and  of 
none  effect  to  all  intents,  constructions  and  purposes :  yet  it  has  been 
adjudged,  that  a  lease  made  by  a  dean  and  chapter  against  the  said 
statute,  shall  not  be  avoided,  during  the  life  and  continuance  of  the 
dean  that  made  the  lease.  3  Bac.  Abr.  391.  1  Bl.  Com.  87.  So 
where  ceitain  statutes  have  directed  warrants  to  issue  upon  oath,  and 
they  have  issued  without  oath,  still  they  have  been  held  good.  So  a 
mortgage,  though  not  recorded  withiasix  months,  has  been  resolved  to 
be  good  against  the  mortgagor.  Dall.  430.  And  several  other  cases  of 
the  same  kind  are  put  by  the  Chief  Justice,  in  delivering  the  opinion 
of  the  court,    lb.  435. 

By  the  court.  The  objection  appears  to  us  to  be  ill  grounded  ;  but 
if  sustained  it  would  operate  as  a  two  elged  sword.  For  if  the 
insertion  of  a  county  in  the  warrant,  variant  from  that  wherein  the 
justices  live,  would  vacate  such  warrant  as  to  the  lands  out  of  the 
proper  county,  then  the  title  to  the  lands  in  Luzerne  county,  surveyed 
under  the  plaintiff's  warrants,  would  be  bad.  But  such  informalities 
cannot,  in  our  idea,  defeat  a  right. 

The  words  of  the  act  of  1st  April  1784  are  merely  directory, 
and  do  not  avoid  a  warrant  for  want  of  a  certificate,  or  for  an  im- 
proper one.  The  object  of  the  legislature  was  to  prevent  persons  from 
obtaining  a  title  to  lands  which  had  been  before  occupied  and  improved, 
without  paying  interest  on  the  purchase  money  during  such  occupation. 
Here  that  design  was  fully  answered.  The  certificates  both  of  the 
plaintiff*  and  defendant,  show  that  the  lands  were  wholly  unimproved, 
and  no  fraud  could  possibly  be  intended  against  the  state.  The  boun- 
daries between  the  two  counties  could  only  be  guessed  at. 

To  the  cases  already  cited  by  the  defendant's  counsel,  another  may 
be  added.  Under  the  act  of  assembly  of  4  Annate  it  is  directed,  that 
it  shall  not  be  lawful  for  any  sheriff'  or  other  officer  to  sell,  or  expose 
to  sale,  any  lands,  &c.,  which  shall  or  may  yield  yearly  rents  or  profits 
sufficient,  beyond  all  reprizes,  to  pay  the  debt  and  costs  within  seven 
years ;  nevertheless,  in  the  case  of  Duncan's  lessee  v.  Lawrence,  at 
Nisi  Prius  at  Carlisle,  before  the  revolution.  May  assizes  1796,  it  was 
resolved,  that  the  want  of  an  inquisition  did  not  vitiate  the  sale,  where 
it  was  evident  that  the  debt  and  costs* could  not  be  satisfied  within 
seven  years,  out  of  the  annual  rents  and  profits.  Let  the  warrants  be 
read :  of  their  operation  and  of  the  surveys  made  thereon,  the  court 
will  give  their  opinion  to  the  jury. 
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It  appeared  in  the  course  of  the  evidence,  that  the  defendant  had 
paid  into  the  receiver  general's  office  420/. ,  on  the  17th  September 
1792  ;  620/.  on  the  10th  January  1793,  and  2170/.  on  the  12th  August 
1793,  besides  the  usual  office  fees.  But  the  proof  on  the  part  of  the 
plaintiff  was  extremely  defective  in  this  particular.  The  certificate  of 
the  receiver  general  charged  .the  '^  lands  Dr.  to  cash,"  and  there  was 
only  one  entry  of  cash  credited,  as  applicable  to  the  subjects  in  dispute, 
viz.  94/.  10*,  6rf.  on  the  26th  January  1793. 

A  caveat  had  been  filed  on  the  part  of  the  plaintiff  on  the  26  th  Feb- 
ruary 1793,  and  a  decision  of  the  Board  of  Property  was  had  on  the 
28th  March  1794,  that  the  deputy  surveyor  should  execute  the  defen- 
dant's warrants,  the  same  having  the  priority  in  point  of  time  and  well 
describing  the  lands.  To  which  this  remarkable  passage  was  subjoined 
— ^^  but  this  decision  is  not  to  influence  the  determination  of  any  other 
cause  relating  to  lands  in  dispute  in  that  part  of  the  country,  between 
otber  parties."  The  present  ejectment  was  commenced  within  six 
months  thereafter. 

Much  stress  was  laid  by  the  plaintiff  on  this  supposed  circumstance, 
that  the  waters  referred  to  in  the  defendant's  warrants  were  incorrectly 
denominated;  and  a  distinction  was  attempted  to  be  set  up  between  the 
instances  of  a  vague  and  general  warrant  being  ascertained  by  a  marked 
tree  or  other  distinguished  object,  and  waters  improperly  described 
being  ascertained  by  such  object.  In  the  former  case,  it  was  said  the 
dubious  general  words  were  restrained  and  confined  by  the  specified 
particulars  >  but  not  so  of  the  latter,  because  of  the  manifest  contradic- 
tion therein. 

On  the  part  of  the  defendant,  it  was  insisted,  that  the  lands  in  con- 
troversy were  described  in  his  warrants  with  accuracy  and  precision, 
and  the  different  streams  of  water  denominated  with  correctness. 

The  court  in^their  charge  to  the  jury  observed,  that  it  would  be  highly 
unreasonable  to  expect  the  same  precision  and  correctness  in  the  des- 
criptive parts  of  warrants,  to  take  up  lands  in  a  tract  of  territory  newly 
explored,  as  where  the  adjacent  country  had  been  fully  settled  and  long 
known.  This  remark  holds  with  peculiar  force,  in  the  description  of 
waters  flowing  through  a  considerable  extent  of  ground,  where  parts  of 
the  stream  may  properly  be  deemed  main  branches,  in  reference  to  other 
parts  in  the  newly  discovered  lands,  but  which,  on  taking  the  whole 
river  or  creek  into  view,  could  not  thus  be  denominated  with  propriety. 
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It  has  long  been  considered  sufficient,  if  the  warrant  is  so  coached  as 
to  point  out  the  lands  contemplated  with  certainty  to  a  common  intent. 
Where  an  object,  visibly  marked,  is  referred  to,  it  reduces  general  and 
indescriptive  expressions  to  a  fixed  certainty. 

The  warrant  lately  granted  by  the  land  office  bear  equal  date 
with  the  application  of  the  different  parties  ;  but  the  periods  when 
they  have^actually  issued,  can  only  be  ascertained  from  the  payment  of 
the  purchase  money.  In  this  mode,  the  time  of  issuing  the  defend- 
ant's warrants  may  6e  ascertained ;  but  from  the  deficiency  of  the  proof 
adduced  by  the  plaintiff,  it  cannot  be  pronounced  with  certainty  when 
his  warrant  issued. 

We  know  However,  that  the  applications  for  the  defendant  are  earlier 
than  those  of  the  plaintiff,  and  that  the  former  must  succeed,  provided 
the  lands  are  described  with  convenient  certainty,  and  the  party  has  not 
incurred  a  forfeiture  of  his  pretensions,  by  gross  laches  or  delay. 

Priority  of  application  gives  a  certain  degree  of  equity.  Vide  law 
passed  22d  April  1794.  3  Dall.  St.  Laws,  581.  The  deputy  surveyors, 
by  the  5th  section  of  the  act  of  3d  April  1792,  are  directed  to  survey 
according  to  the  priorities  of  the  warrants.  3  Dall.  St.  Laws.  210. 
But  all  applications  must  be  pursued  within  a  reasonable  time,  by  pay- 
ment of  the  purchase  money  and  taking  out  warrants,  and  procuring  sur- 
veys to  be  made.  It  would  under,  a  different  construction,  lay  in  the 
power  of  the  earliest  applier  to  engross  and  monopolize  the  whole 
country,  by  a  long  list  of  applications  contiguous  to  each  other,  begin- 
ing  at  a  certain  fixed  point,  without  paying  a  single  shilling  into  the 
coffers  of  the  state,  until  it  suited  his  convenience  !  This  never  could 
have  been  the  intention  of  the  legislature. 

What  that  reasonable  time  is,  appears  unnecessary  to  be  determined 
in  the  present  suit,  because  it  cannot  come  in  question,  unless  it  clearly 
appears  that  the  lessor  of  the  plaintiff  has  paid  his  money  into  the 
treasury  sooner  than  the  adverse  party,  and  that  the  latter  has  been 
guilty  of  manifest  negligence. 

As  to  the  defendant's  warrants  calling  forlandd  in  Luzerne  county, 
the  objection  seems  to  have  little  weight.  The  words  must  be  consid- 
ered as  a  matter  of  description.  The  lines  of  these  two  contiguous  coun- 
ties were  not  run.  The  lessor  of  the  plaintiff  knew  not  in  which  of  the 
counties  the  land  would  lie,  and  therefore  designates  them  in  his  war- 
rants in  the  one  county,  or  the  other.  An  individual  conveying  four 
hundred  acres  of  land,  for  an  adequate  consideration, 'to  another,  by  the 
description  used  in  the  warrant  granted  in  the  name  of  Isaac  Stephens, 
and  placing  its  situation  in  the  county  of  Luzerne,  if  it  should  after* 
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wards  appear  from  the  fork  of  the  main  branch  of  Big  Mehoppenny 
creek,  the  blazed  birch  tree,  and  the  adjoining  lands  of  Christopher 
Marshall,  that  the  tract  intended  to  be  purchased  was  situate  in  the 
county  of  Northumberland  ;  (vide  1  Ld.  Raymond,  728,)  it  will  not  be 
seriously  doubted,  that  the  vendor  should  be  bound  thereby,  and  that 
he  is  not  at  liberty  to  grant  the  same  tract  to  another.  Why,  from 
parity  of  reason,  should  not  the  commonwealth  be  bound  by  the  act  of 
their  proper  officers  ? 

The  jury  must  judge  for  themselves,  on  a  full  consideration  of  the 
defendant's  warrants,  whether  they  are  not  sufficiently  descriptive  to 
cover  the  lands  in  question.  The  caveat  filed  by  the  lessor  of  the 
plaintiff  on  the  16th  February  1793,  furnished  some  ground  for  the 
delay  of  payment  of  the  residue  of  the  purchase  money  by  the  defend- 
ant, until  the  month  of  August  following. 

Verdict  for  the  defendant. 

Messrs.  Duncan,  W.  Tilghman,  D.  Smith  and  Cooper,  pro  quer. 
Messrs.  IngersoU,  E.'  Tilghman,  Thomas,  Clymer,  C.  Smith  and 
Hall,  pro  def. 
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DECEMBER  TERM,  1796. 

PRESENT — ^M'kBAN,  CHEEP  JUSTICE — SHIPPBN,  YBATBS,  AND  SMITH, 

JUSTICES. 


Jacob  Nobman  against  David  Nobman  and  James  Habvey. 

In  a  suit  against  two  partners,  one  of  th^m  who  has  not  been  arrested  may  be  sworn 
to  prove  the  quantum  of  tlie  demand,  on  the  part  of  the  plain tiC  But  he  is  not 
compellable  to  give  evidence. 

Action  for  goods  sold  and  delivered.  Harvey  only  was  taken  on 
the  capias.  David  Norman  was  returned  non  est  inventus  by  the 
sheriff,  but  a  few  days  afterwards  paid  the  plaintiff  one  moiety  of  his 
demand.     The  plaintiff  has  since  been  discharged  by  the  insolvent  act. 

Harvey  disputed  the  quantum  of  the  plaintiff's  debt.  The  plaintiff 
called  the  other  defendant  Norman  to  prove  a  settlement  made  between 
them  and  acquiesced  in.  He  was  objected  to  by  Harvey  as  interested 
in  the  event  of  the  cause. 

By  the  court.  David  Norman  cannot  be  compelled  to  give  evidence 
on  the  part  of  the  plaintiff,  but  he  may  be  sworn,  if  he  has  no  objec- 
tion thereto.  He  is  produced  to  charge  the  partnership,  and  therefore 
swears  against  his  own  interest.  If  the  plaintiff  shall  recover  his  de- 
mand against  Harvey,  the  same  will  be  debited  against  the  witness, 
who  will  be  obliged  to  pay  his  proportion  thereof  on  a  settlement  of 
the  pertnership  accounts. 

He  was  sworn  accordingly ;  and  at  length  it  was  agreed  to  withdraw 
a  juror ;  and  refer  the  account  to  the  first  three  jurors  on  the  list,  who 
reported  the  sum  of  196/.  Is.  H\d,  to  be  due  to  the  plaintiff. 

Mr.  Wells,  pro  qtier.     Mr.  T.  Ross,  pro  de/. 


■  »  m  #■ 


Jacob  Melchiob  plaintiff  in  error,  against  Robebt  Ralston,  assignee 

of  Alexandbb  Tood,  a  bankrupt. 

Court  on  error  will  not  reverse  a  judgment  entered  in  the  Common  Pleas,  where  no 
rule  to  plead  had  been  enteted,  and  it  did  not  appear  when  the  declaration  was  filed. 

Wbit  of  error  to  Philadelphia  county.  By  the  record  returned,  it 
appeared,  that  the  defendant  in  error,  had  brought  debt  in  the  Com- 
mon Pleas  on  an  obligation  to  March  term  1793,  on  which  the  now 
plaintiff  had  appeared  by  entry  of  special  bail.  Judgment  was  enter- 
ed by  default  in  June  term  following,  but  no  rule  to  plead  appeared  to 
be  entered,  nor  did  it  appear  when  the  declaration  was  filed.  It  waa 
stated  in  the  record,  that  the  ^^  said  Jacob,  although  solemnly  called. 
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<<  comes  not,  nor  says  any  thing  in  bar  or  preclusion  of  the  action  of 
the  said  Robert,  whereby  the  same  Robert  remains  against  the  said 
Jacob  therein  undefended,  wherefore,"  &;o.  &;o.  A  ca.  sa.  had  issued 
on  the  judgment,  and  a  scira  facias  against  the  special  bail. 

Messrs.  Thomas  and  S.  Levy,  objected  that  the  proceedings  were 
irregular  on  the  face  of  them.  It  ought  to  appear  when  the  declara- 
tion was  filed,  and  there  should  not  have  been  a  judgment  taken  with- 
out a  rule  to  plead  according  to  the  26th  and  28th  rules  respecting  the 
practice  of  the  Common  Pleas. 

Mr,  Rawle,  for  the  defendant  in  error,  contended,  that  the  judg- 
ment as  entered,  was  conformable  to  the  precedents  in  the  books  of 
entries.  Lilly's  Ent.  137.  Judgment  by  default  in  covenant,  lb. 
194,  507.  So  in  ejectment.  Though  the  rules  concerning  the  pro- 
cedings  of  the  Court  of  Common  Pleas  hare  been  settled,  yet  it  is 
well  known,  little  attention  has  been  paid  to  them.  If  there  is  any 
defence,  the  party  shall  not  be  precluded  from  it  in  the  smallest  degree 
on  the  scira  facias. 

Per  curiam.  We  are  bound  to  suppose  that  the  declaration  was 
filed  in  due  time,  and  that  a  rule  to  plead  was  given.  If  there  was 
any  irregularity  in  entering  the  judgment,  the  party's  remedy  was  con- 
fined to  an  application  in  the  Court  of  Common  Pleas.  There  are 
several  proceedings  as  justifying  bail,  &;c.  which  the  court  above  can- 
not enquire  into.  We  know  that  it  has  been  the  usual  practice  to  enter 
judgments  in  the  different  counties  without  taking  a  rule  to  plead, 
and  it  would  introduce  strange  confusion  to  reverse  them  on  that  ac- 
count. The  bail  must  be  considered  as  fixed.  If  there  is  any  defence 
on  the  merits,  it  is  agreed  that  it  shall  be  fully  heard. 

Judgment  affirmed. 


Lessee  of  Thomas  Graitc  against  Danibl  Eddy. 

Written  notice  of  a  motion  for  a  new  trial  given  on  1  st  December,  to  be  made  on  the 
10th,  held  Buficient,  though  the  motion  was  made  on  the  12th  December. 

This  cause  was  tried  at  Sunbury  last  October  assizes,  and  a  verdict 
passed  for  the  defendant.  Written  notice  of  an  intended  motion  for 
a  new  trial,  was  given  by  the  plaintiff's  attorney  on  the  1st  December 
instant,  to  be  made  on  the  19th  instant,  supposing  that  to  be  the  first 
day  of  the  term.  The  motion  was  made  on  the  12th  December,  the 
first  day  of  the  term. 

The  notice  was  excepted  to,  but  the  court  ruled  it  to  be 
sufficient.    The  object  of  the  14th  rule  was  that  the  adverse  party 
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should  not  be  surprized  by  a  motion  for  a  new  trial  Here  above  ten 
days  notice  wis  given  before  the  commencemeut  of  the  teim.  The 
motion  was  barely  made  on  the  12th  to  be  within  the  four  days. 

■s 

Messrs.  Lewis,  W.  Tilghman  and  J.  B.  M'Kean,  pro  quer. 
Messrs.  IngersoU,  E.  Tilghman,  Thomas  and  C.  ^miih^pro  def. 


■»  •  ^* 


Thomas  Nixon  agai?ist  Charles  Youkg. 

Court  will  not  grant  a  new  trial,  where  there  has  been  a  recovery  in  the  Mayor's  Court  of 
NewYork,  and  defendant  afterwards  obtains  a  certificate  of  bankrupt  in  PennsylTania, 
and  being  taken  on  a  ca.  sa.  on  the  judgment,  voluntarily  pays  part  of  the  money,  and 
giveshis  bond  for  the  residue. 

Motion  for  a  new  trial.  The  cause  was  tried  this  term,  when  the 
following  facts  appeared  in  evidence. 

A  contract  was  made  between  the  plaintiff  and  defendant  respecting 
certain  lands.  The  plaintiff  arrested  the  defendant  by  process  oat  of 
Mayor's  Court  at  New  York,  returnable  6th  June  1786,  aud  the  mat- 
ters in  variance  between  them  were  referred  by  consent  to  arbitrators. 
The  defendants  attorney  in  his  absence,  attended  and  cross-examined 
the  plaintiff's  witnesses,  and  was  allowed  further  time  to  procure  tes- 
timony. He  after  some  considerable  delay,  agreed  that  the  report 
should  be  made  by  the  arbitrators,  who  accordingly  found  114/.  2«, 
8rf.  New  York  currency  due  to  the  plaintiff.  Whereupon  the  defendant's 
attorney  confessed  judgment  to  the  plaintiff,  for  125/.  14^.  Sd.  includ- 
ing costs,  on  the  9th  January  1787. 

A  commission  of  bankrupt  issued  against  the  defendant  in  Philadel- 
phia, on  the  3d  March  1787,  and  on  the  7th  May  following  he  obtain- 
ed his  certificate  of  conformity.  He  was  afterwards  taken  on  a  ca.  sa. 
issued  on  the  judgment  at  New  York,  and  while  under  execution,  ad- 
vised with  counsel  whether  he  could  not  obtain  enlargement  under  his 
certificate,  but  was  disuaded  from  making  the  attempt.  At  length  he 
offered  of  his  own  accord,  terms  of  accommodation  to  the  plaintiff,  and 
proposed  to  pay  him  what  money  he  could  raise,  and  give  him  his  bond 
and  warrant  of  attorney  to  enter  up  judgment  for  the  balance. 

This  was  agreed  to,  and  he  accordingly  paid  to  the  plaintiff  50/.  or 
thereabouts,  and  gave  his  judgment  bond  for  the  residue  76/.  New 
York  currency  on  the  13th  June  1787,  payable  in  six  months.  This 
was  done  without  any  threats  or  under  any  other  duress  than  being  un- 
der execution  at  the  time.  No  attorney  was  present  on  the  part  of  the 
defendant  when  the  bond  was  executed.  He  was  immediately  after 
released  from  the  ca.  sa. 

The    defendant    in   1786,    also    brought    a  suit  in  the  Mayor's 
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Court  at  New  York  against  the  plaintiff ;  bat  has  not  hitherto  filed  his 
declaration. 

The  plaintiff  entered  up  his  judgment  on  the  bond  in  the  Common 
Pleas  of  Philadelphia  county  in  September,  1791,  and  issued  a  ca,  sa. 
against  the  defendant.  The  judgment  was  opened  in  that  court  on  the 
28th  December  1792,  and  the  defendant  paid  the  demand  into  the  sher- 
ilTs  hands,  subject  to  the  event  of  the  trial. 

The  jury  gave  a  verdict  for  the  plaintiff  this  term,  for  288  dollars 
and  11  cents  costs. 

Messrs.  Lewis  and  Rawle  for  defendant,  moved  for  a  new  trial  on 
four  grounds. 

1st.  The  discharge  of  the  defendant  by  the  general  bankrupt  law 
of  Pennsylvania,  cancelled  his  debts  in  a  sister  state,  and  the  subsequent 
taking  of  him  on  the  ca.  sa,  was  tortious  and  illegal.  The  case  of 
Miller  v.  Hall.  Dall.  229,  is  express  to  this  point.  Under  our  bank- 
rupt act  if  a  bankrupt  is  arrested  for  a  debt  due  before  his  certificate, 
he  shall  be  discharged  on  common  bail.  2  Dall.  St.  Laws,  177,  §  24. 
If  he  is  taken  under  an  execution  founded  on  a  judgment  previous  to  his 
certificate,  any  judge  of  the  court  may  discharge  him.     lb.  378,  §  26. 

2.  The  execution  of  the  bond  by  the  defendant  took  place  when  he 
was  under  duress  and  unconscious  of  his  rights,  and  therefore  must  be 
supposed  by  surprise.  Where  one  has  been  unlawfully  imprisoned,  and 
gives  a  bond,  it  shall  not  bind  him.  2  Inst.  482.  9  Vin.  Abr.  316, 
S17,  819.  Cro.  Jac.  187.  An  administratrix  being  illegally  in  custody, 
and  giving  a  warrant  of  attorney  to  confess  judgment,  the  judgment  was 
set  aside,  though  an  attorney  was  present.  6  Mod.  163.  One  commit- 
ted to  gaol  on  a  false  accusation,  avoided  his  own  bond.     Allen.  92. 

It  may  be  said,  that  no  detainer  of  goods,  nor  even  imprisonment 
of  a  party's  person,  will  be  considered  as  duress  where  the  party  may 
have  his  remedy.  2  Stra.  916.  1  Leon.  68.  But  to  this  it  may  be 
answered,  that  the  defendant's  residence  was  in  the  state  of  Pennsyl- 
vania, and  the  modem  courts  of  justice  abhor  circuity  of  action.  The 
King's  Bench  has  directed  a  bond  and  warrant  of  attorney  to  be  deliv- 
ered up,  as  having  been  obtained  by  fraud  when  the  party  was  in  cus- 
tody, though  no  proceedings  had  thereon.  Doug.  186.  If  a  bond  be 
given  by  force  or  terror,  though  not  so  as  to  make  it  to  be  duress,  it 
shall  not  be  carried  into  execution.  2  Vern.  497.  The  want  of  a  court 
of  equity  shall  not  prejudice  the  defendant. 

3.  No  attorney  for  the  defendant  was  present  when  ho  gave 
the   bond    and  judgment.     It  is    not   contended    that  the    instru- 
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ments  arc  yoid  on  that  account,  but  it  is  an  additional  reason  why  the 
party  should  be  let  into  a  full  defence  on  the  merits  In  England,  an 
attorney  must  be  present  oq  the  part  of  the  person  in  custody,  when 
he  gives  a  warrant  of  attorney  to  confess  a  judgement.  2  Slra. 
902.  It  may  be  objected  that  no  such  rule  has  been  adopted  in  this 
court.  But  though  an  attorney  be  prebent,  if  a  warrant  has  been 
obtained  by  practice,  it  will  be  set  aside.  6  Mod.  85, 163.  Cases 
of  fraud  and  imposition  are  exceptions  to  all  rules,  even  where  the 
party  is  confined  under  an  execution,  and  gives  a  bond  to  obtain  his 
liberty.     Cowp.  281. 

4.  The  plaintiff  makes  a  claim  inconsistent  with  the  laws  of  the 
state,  and  he  shall  not  be  allowed  to  ask  relief  in  the  courts  of  Penn-^ 
sylvania,  in  direct  opposition  to  her  laws.  If  a  person  will  make  use 
of  the  process  of  B.  B.  he  must  conform  to  the  rules  of  that  court.  2 
Stra.  1247.  Where  an  engagement  is  entered  into  abroad  to  pay  in 
England,  it  must  be  made  according  to  the  laws  of  England.  2  Burr. 
2077.  Payment  cannot  be  enforced  in  a  smuggling  transaction.  4 
Term  Rep.  466.  This  state  is  bound  to  vindicate  her  own  citizens. 
The  counsel  whom  the  defendant  advised  with  in  New  York  were 
clearly  wrong,  when  they  dissuaded  the  defendant  from  attempting 
relief  under  his  certificate  ;  but  it  will  not  be  expected  that  he 
should  have  made  such  attempt  against  their  express  opinion. 
He  gave  the  bond  under  a  firm  persuasion  that  he  could  not  be  other- 
wise relieved  from  his  confinement.  It  cannot  possibly  bo  considered 
as  gratuitous.  Legal  process  was  made  use  of  to  obtain  an  illegal 
end,  and  this  circumstance  will  justify  this  court  in  fully  reviewing  the 
original  consideration  of  the  bond.  It  has  been  determined,  that 
assumpsit  will  lie  to  recover  money  obtained  from  any  one  by  extortion, 
imposition,  oppression,  or  taken  an  undue  advantage  of  the  party's 
situation.  2  Burr.  1012  Espin.  4.  Where  the  plaintiff  pawned  his 
plate  and  paid  more  than  the  legal  interest  to  obtain  it  again,  thd 
court  held  the  action  maintainable  for  the  money  so  obtained  from 
him  against  his  consent.  An  objection  was  taken  that  the  party  should 
not  have  paid  the  money  but  brought  trover  ;  but  it  was  overruled,  as 
the  plaintiff  might  want  his  plate  immediately.  2  Stra.  915.  The 
same  answer  may  be  given  in  the  present  case : — the  defendant  wished 
for  immediate  liberty : — his  deprivation  thereof  was  combined  with  the 
circumstance  of  mistaken  jndgment.  But  if  a  recovery  can  be  had, 
where  money  has  been  oppressively  obtained,  it  will  surely  warrant  a 
defence  before  the  money  is  paid. 
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If  all  the  creditors  ot  an  insolvcDt  person  consent  to  accept  a  com- 
position for  their  respective  demands ,  upon  an  assignment  of  his  effects 
by  a  deed  of  trust,  to  which  they  are  all  parties,  and  one  of  them,  before 
he  executes,  obtain  from  the  insolvent  a  promissory  note  for  the  resi- 
due of  his  demand,  by  refusing  to  execute  till  such  note  be  made,  the 
note  is  void  in  law  as  a  fraud  on  the  rest  of  the  creditors  ;  and  a  sub- 
sequent promise  to  pay  it  is  a  promise  without  consideration,  which 
will  not  maintain  an  action.  2  Term  Rep.  763.  In  this  case  it  is  said 
by  Lord  Kenyon,  that  '^  the  transaction  is  bottomed  in  fraud,  which  is 
a  species  of  immorality ;  and  not  being  available  as  such,  cannot  be 
revived  by  a  subsequent  promise."  Ih.  765.  And  BuUer  J.  remarks, 
*^  here  the  defendants  were  absolutely  in  the  power  of  the  plaintiffs  at 
the  time  when  this  note  was  given ;  they  took  an  undue  advantage  of 
the  distressed  situation  of  the  defendants.  If  the  note  had  been 
obtained  by  actual  compulsion,  there  is  no  doubt  but  it  would  have  been 
void  ;  now  this  is  equivalent  to  it.  76.  766." 

Messrs.  Ingersoll  and  Tilghman  e  contra.  It  is  worthy  of  recollec- 
tion, that  the  bond  in  controversy  was  executed  on  the  13th  June  1787, 
and  the  decision  in  Miller  v.  Hall  was  made  in  January  term  following. 
Great  diversity  of  opinion  existed  on  the  point  then  in  question,  even 
in  Pennsylvania,  and  there  are  still  doubts  entertained  in  some  parts  of 
the  union  thereon.  A  bill  of  exceptions  is  now  depending  in  the  Su^ 
preme  Court  of  the  United  States  on  the  same  question,  from  the  Cir- 
cuit Court  of  Massachusetts,  as  detemined  by  Iredel  and  Lowell  Justices , 
aud  the  same  point  was  differently  resolved  by  Justice  Wilson  in  Rhode 
Island.  It  is  therefore  evident  that  the  question  is  not  yet  at  rest,  and 
that  it  cannot  be  assumed  as  a  fact,  that  when  the  obligation  was 
given,  it  was  the  generally  received  idea,  that  a  discharge  by  the  bank- 
rapt  laws  of  one  state  cancelled  the  debts  of  the  bankrupt  in  other  parts 
of  the  United  States. 

None  of  the  circumstances  disclosed  in  evidence  will  warrant  a  sus- 
picion of  extortion,  imposition,  oppression,  or  taking  an  undue  advan- 
tage of  the  defendant's  situation,  by  the  plainitff.  All  was  fair  and 
open  on  his  part.  The  defendant,  in  confinement,  states  his  case  to 
counsel  of  the  first  eminence,  ane  is  guided  by  their  opinion.  The 
offers  of  accommodation  came  from  himself 

The  jugdment  in  the  Mayor's  Court  of  New  York  grounded  on  the 
report  of  referees,  is  conclusive  evidence  of   the  plaintiff's  demand. 
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Under  the  act  of  congrees  of  26th  May  1790,  the  judicial  proceed- 
ings of  any  state,  authenticated  in  a  certain  manner,  shall  have  such 
faith  and  credit  given  them  in  every  court  'within  the  United  States,  as 
they  have  by  law  or  usage  in  the  courts  of  the  state,  from  whence  the 
records  shall  be  taken.     1  U.  S.  Laws,  162. 

But  where  one  is  under  a  mere  moral  obligation  to  pay,  his  promise 
to  pav  shall  bind  him  ;  as  a  bankrupt  promising  to  pay,  after  obtain- 
X  ing  ms  certificate.  Oowp.  290.  Bl.  Com.  445.  A  muUo  fortiori j 
where  he  gives  a  bond,  which  implies  a  consideration  in  itself.  lb.  446. 
Suppose  a  debt  barred  by  the  act  of  limitations,  but  blended  with  such 
circumstances,  as  to  induce  counsel  on  a  case  stated,  to  be  of  a  different 
opinion,  and  the  party  in  consequence  thereof,  should  give  a  new  bond 
for  the  demand,  could  he  avail  himself  of  the  mistake  of  his  counsel,  as 
a  legal  defence  ? 

In  the  case  cited  by  the  defendant,  from  Cowp.  281,  the  rule  of  15 
Car.  2,  as  to  an  attorney's  presence  being  necessary,  when  a  warrant 
of  attorney  for  confessing  a  judgment  ig  executed  by  one  in  custody, 
does  not  extend  to  cases  where  the  defendant  is  in  custodv,  under  an 
execution  ;  but  only  to  cases  where  he  is  in  custody  upon  mesne  process. 
Admitting  then  the  rule  to  extend  in  its  utmost  latitude  to  this  state, 
the  plaintiff  is  within  the  distinction  ;  and  according  to  the  other  case 
in  2  Inst.  482.  Executio  juris  non  habet  injuriam. 

The  general  rule  established  ex  comitate  et  jure  gentium  is  th^-t 
the  place  where  the  contract  is  made,  and  not  where  the  action  is  brought 
is  to  be  considered  in  expounding  and  enforcing  the  contract.  But 
the  rule  admits  of  an  exception,  where  the  parties,  at  the  time  of  mak- 
the  contract,  had  a  view  to  a  different  kingdom.  1  Bla.  Rep.  268. 
Here  the  bond  is  payable  generally  to  a  person  living  in  New  York, 
and  has  no  reference  to  the  laws  of  this  state ;  though  it  is  even  con- 
tended, such  a  bond  under  all  its  circumstances  execulied  here,  would 
have  been  good.  Action  lies  for  goods  sold  abroad,  which  are  prohib- 
ited iu  England,  if  the  delivery  of  them  be  complete  abroad,  though 
the  vendor  knows  they  are  to  be  run  into  England.  Cowp.  341.  Debt 
follows  the  person  and  may  be  recovered  in  England,  let  the  contract 
of  debt  be  made  where  it  will ;  and  the  law  allows  a  fiction,  for  thesaJco 
of  expediting  the  remedy.  lb,  344.  A  subsequent  deliberate  act  where 
the  party  is  fully  informed  of  every  thing,  makes  the  bargain  good.  3 
Wms.  294.  A  new  agreement  may  confirm  what  was  at  first  a  doubt- 
ful bargain.     1  Atky.  301.    1  Wils,  286.      2  Vez.  125. 
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By  the  court.  When  this  ease  is  fully  examined  in  all  its  parts, 
it  would  appear  highly  extraordinary  in  us  to  grant  new  trial. 
The  plaintiff,  a  citizen  of  Kew  York,  brings  a  suit  in  the  Mayor's 
Court  there,  against  a  citizen  of  this  state.  Judges  of  the  parties 
own  choosing  are  appointed  to  settle  the  matters  in  variance  between 
them.  They  award  a  sum  of  money  to  be  paid  to  the  plaintiff,  on 
which  judgment  is  entered  for  him.  We  are  bound  to  consider  the 
judgments  of  a  court  to  be  right  and  just.  (Carth.  81.  1  Atky. 
42.)  But  this  rule  holds  in  a  much  stronger  degree  by  the  laws  of 
the  union,  when  the  judicial  proceedings  of  the  court  of  a  sister 
state  come  before  us.  The  defendant  after  obtaining  his  certificate 
of  conformity  to  the  bankrupt  laws  of  this  state,  goes  to  New  York, 
and  is  there  taken  in  execution.  He  does  not  apply  to  a  judge  of 
the  court  for  a  Kdbeas  corptcsy  but  after  advising  with  counsel,  makes 
an  offer  to  his  creditors,  to  pay  part  of  the  money,  and  give  his  bond 
for  the  residue.  This  he  agrees  to,  voluntariy  and  freelly ;  for  his 
being  under  a  custody  on  the  oa.  sa.  does  not  differ  the  case.  The 
plaintiff  is  guilty  of  no  imposition  or  extortion;  and  the  defendant 
might,  if  he  thought  proper,  revive  the  original  debt,  which  was  due 
from  him  in  good  conscience.  We  therefore  see  no  grounds  to 
grant  a  new  trial,  and  deny  the  motion. 

Judgment  for  the  plaintiff. 


"•«>■ 


Hastha  Hoabje,   administrator  of  Bjcnby    Hoabb    Offainsi 

Chablss  Muloy. 

Report  of  referees  set  aside,  because  they  awarded  that  the  plaintiff  an  adminiBtratriz, 
should  give  security  for  a  book  debt  to  the  defendant 

Exceptions  to  the  report  of  referees,  who  amongst  other  things, 
had  awarded  that  the  plaintiff  should  give  security  for  a  book  debt 
to  the  defendant 

For  this  cause,  the  court  without  difficulty,  set  aside  the  report 
Submission  to  a  reference  is  no  admission  of  assets.    5  Term.  Bep.  0. 

Messrs.  J.  B.  M^ean  and  S.  L&vjypro  quer. 
Mr*  Heatly,^pro  d^. 


Vol.  n.  11 
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Jambs  Millbr  and  William  Miller  plaintiffs  in  error  against 

Gbobge  Spbeehsb. 

Writ  of  error  will  not  lie,  on  the  dissolation  of  a  foreign  attachment  by  the  court  below ; 
nor  on  many  summary  proceedings,  as  discharging  a  defendant  on  oommon  bail, 
moderating  bail,  Ac 

Writ  of  error  to  Cumberland  county.  The  plaintiffs  issued  a 
foreign  attachment  against  the  defendant  to  October  term  1792. 
Thomas  Weistar  issued  a  domestic  attachment  against  him  to  April 
term  1793,  and  obtained  a  rule  to  show  cause  why  the  first  attach- 
ment  should  not  be  set  aside.  On  the  30th  September  1793,  the 
court  on  argument,  dissolved  the  foreign  attachment.  Certain  de- 
positions accompanied  the  record,  showing  that  the  defendant  lately 
before  lived  and  kept  store  in  the  county  of  Cumberland,  and  occa- 
sionally had  traded  to  Virginia ;  and  that  at  the  time  of  levying  the 
foreign  attachment,  his  store  aforesaid  was  actually  kept  open. 

The  court  expressed  their  doubts,  whether  the  wiit  of  error  was 
maintainable  in  the  present  case. 

Messrs.  Thomas  and  Finney,  for  the  plaintiffs.  The  plaintiffs 
are  without  remedy,  unless  this  court  will  re-examine  the  judgment 
below;  it  only  can  be  reviewed  in  this  mode.  Wherever  the 
record  is  complete,  error  will  lie.  Cro.  El.  636.  Ca.  Lit.  288  h. 
11  Co.  41.  a.  The  dissolution  of  the  foreign  attachment  is  a  final 
judgment,  and  precludes  the  plaintiffs  from  proceeding  in  their 
suit.  The  act  of  1721,  "  for  establishing  courts  of  judicature  in 
this  province,  ^*  gives  this  court  "  full  power  to  examine  and  cor- 
rect all  and  tdl  manner  of  errors  of  the  justices  and  magistrates  of 
this  province,  in  their  judgments,  process  and  proceedings  in  the 
said  courts, "  &c.,  which  words  seem  suflSciently  general  and  com- 
prehensive to  include  the  case  now  in  question. 

The  court  stopped  Mr.  Rawle,  who  was  proceeding  on  the  part 
of  the  defendant ;  and  said,  they  were  fully  satisfied  the  writ  of 
-error  would  not  lie. 

There  are  many  summary  proceedings,  on  which  error  is  not 
maintainable,  as  in  the  cases  of  a  judge  or  court  discharging  a  de- 
fendant on  common  bail,  moderating  bail  on  a  capias  and  re- 
ceiving the  justification  of  bail,  &c.  So  in  the  case  of  a  privi- 
ledged  person  held  to  bail  on  an  arrest.  Suppose  the  Court  of 
Oommon  Pleas  should  make  a  most  material  alteration,  instead 
of  an  amendment,  in  the  record,  and  take  no  notice  -thereof  in 
their  proceedings,  what  remedy  would  the  party  injured  have  f 
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If  a  fihip  going  to  sea  was  attached,  and  the  attachment  dissolved 
for  want  of  showing  good  cause  of  bail  in  parsaance  whereof  she 
leaves  the  port,  is  the  cause  of  action  inquirable  into  in  the  supe- 
rior court  ?  A  number  of  similar  instances  may  be  put,  where  injus- 
tice might  possibly  happen,  and  yet  the  party  be  without  remedy, 
in  the  usual  constitution  of  the  courts.  The  same  point  was  deter- 
mined in  this  court  some  years  ago  between  Baron  v.  Hoare,  and 
we  see  no  reason  for  adopting  a  different  decision  in  the  present  case. 

"Writ  of  errbr  quashed. 

Smith,  J.  gave  no  opinion,  having  determined  the  case  as  presi- 
dent of  the  Court  of  Common  Fleas  of  Cumberland  county. 


Lessee  of  William  PATtsBSON  and  Joseph  Gallowat,  against 

Jacob  Hagbbman  and  Michael  Boss. 

A  nominal  defendant  in  ejectment)  who  afterwards  aasigns  his  interest  to  a  co-defendant 
,    and  quits  the  possession,  bemg  released  from  all  liabilit j,  maj  with  his  own  consent, 
be  examined  as  a  witness  for  the  plaintiiC 

Motion  for  a  new  trial,  on  account  of  the  admission  of  an  incom- 
patent  witness  for  the  plaintiff.    The  cause  was  tried  at  "Sunbury, , 
before  M'Eean  Chief  Justice  and  Smith  Justices  in  May  assizes 
last.    The  Chief  Justice  now  stated  the  case,  on  which  the  defend- 
ant's objection  was  grounded. 

The  ejectment,  was  commenced  against  Hagerman  alone  before 
the  revolution,  who  claimed  under  Samuel  "Wallis.  "Wallis  had 
eitecuted  an  obligation  to  him  (but  not  to  his  assigns)  conditioned 
to  make  him  a  good  conveyance,  dated  23d  December  1771.  On 
the  22d  August  1789,  Hagerman  assigned  the  bond  to  Boss,  who 
was  afterwards  made  a  co-defendant  in  the  action,  and  Hagennan 
waB  released  from  all  further  liability  to  Wallis,  and  quitted  the 
possession  of  the  premises. 

Hagerman  was  offered  at  the  trial  as  a  witness  on  the  part  of  the 
plaintiff,  with  his  free  and  full  consent ;  but  was  excepted  to  by 
Ross.  The  judges  who  tried  the  cause,  were  of  opinion,  that  his 
testimony  might  be  received.  Because,  1st.  It  did  not  tend  to 
invalidate  or  contradict  either  his  assignment  of  the  bond  with  a 
collateral  condition,  or  the  bon4  itself;  and  therefore  did  not  affect 
any  instrument  to  which  the  witness  was  a  party.  2dly.  Hager- 
man at  the  time  of  the  action  brought  and  when  issue  was  joined, 
was  the  sole  tenant  in  possession  and  concerned  in  interest ;  but  having 
fifteen  years  afterwards  transferred  his  pretentions  to  Ross,  quit- 
ted the  possession  of  the  premises,  and  been  released  by  Wallis, 
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he  ceased  to  be  interested,  except  as  to  the  costs  of  suit.  He  can- 
not however  be  produced  as  a  witness,' either  against  his  own  con- 
sent, or  the  plaintifl's;  but  this  objection  does  not  lie  in  the 

mouth  of  Ross. 

Hagerman  was  accordingly  sworn,  though  a  nominal  defendant ; 
and  Samuel  Wallis,  who  was  to  make  the  conveyance,  was  a  release. 
The  jury  however  found  for  the  plaintiff  to  the  entire  satisfaction 

of  the  court. 

On  this  statement  of  the  case,  Messrs.  Lewis,  Thomas  and  0. 
Smithy  pro  def.  withdrew  their  motion  for  a^  new  trial,  and  agreed 
that  judgment  should  be  entered  for  the  plaintiff. 

Messrs.  IngersoU,  and  Tilghman,^o  quer. 


Lessee  of  John  Smjth  agaimst  Sbth  M^Oobbook. 

Where  a  jury  has  given  a  verdict  manifeetly  and  grosriy  wrong,  a  court  will  grant  a 
new  trial,  though  they  gave  no  charge. 

On  motion  for  a  new  trial,  after  argument,  the  cpurt  declared, 
that  the  rule  where  a  matter  of  fact  had  been  left  to  the  decision  of 
tbe  jury,  without  any  charge  of  the  court,  a  new  trial  would  not  be 
granted,' could  not  possibly  extend  to  cases  wherein  the  jury  had 
found  a  verdict  necessarily  and  grossly  wrong ;  but  in  this  instance 
the  motion  was  denied. 

Mr.  IngersoU  pro  qutr. 

Messrs.  Tilghman  and  C.  Smith,  pro  def. 


-•♦ 


Overseers  of  the  Poor  of  Lampiter  Township,  in  tiie  Coanty  of  Lan- 
caster against  Overseers  of  the  Poor  of  the  Borough  of  Lancaster. 

Ko  «>peta  lies  to  the  eession  on  an  order  of  muntenanoe  of  a  pauper. 

Two  justices  of  the  peace  of  Lancaster  county  made  an  order  in 
the  following  words : 

"LaNCA8TB!E  OoTJMTT,  S8. 

"Whereas  it  appeareth  unto  us  the  subscribers,  two  of  the 
justices  of  the  peace,  that  George  Gimper  is  very  poor,  and  that 
his  legal  settlement  is  in  the  ^wnship  of  Lampiter ;  we  do 
order  and  direct  you  the  overseers  of  the  poor  of  the  said 
township,  to  pay  unto  the  said  George  Gimper  weekly  and  every 
week  as  you  may  think  sufficient   for  his  support  and   nxaLa- 
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tenance.    Given  under  oar  hands  and  seals  the  28th  day  of  Au- 
gust 1790." 

"MICHAEL  HUBLEY, 

JACOB  EEIGEE." 

"  To  the  overseers  of  the  poor  of  Lampiter  township." 
The  overseers  of  the  township  of  Lampiter  considering  this  as  an 
order  of  removal,  gave  notice  to  the  overseers  of  the  borough  of 
their  intention  of  appeal,  and  entered  an  appeal  to  the  next  sessions, 
making  the  latter  parties  thereto.  In  February  sessions  following 
the  sessions  reversed  the  order  of  the  justices,  for  defects  on  the 
fece  of  the  order.  All  the  proceedings  were  removed  up  by  cer- 
tiorari. 

Mr.  Hopkins  for  Lampiter  township,  contended  that  the  order 
could  not  be  supported  as  an  order  of  removal ;  it  was  made  with- 
out complaint ;  it  did  not  specify  that  the  pauper  was  likely  to  be- 
come chargeable ;  there  is  no  adjudication  of  settlement.  8  Bum's 
Just.  497,  502,  506.  (14th  edit.)  Nor  is  it  good  as  an  order  of 
maintenance,  as  no  weekly  specified  sum  is  directed  to  be  paid  to 
the  pauper,  according  to  the  precedent  in  3  Bum's  Just.  576. 
From  these  orders  of  maintenance  it  has  been  the  constant  practice 
to  appeal. 

Mr.  C.  Smith  for  the  borough  of  Lancaster,  admitted  that  the  paper 
was  not  maintainable  as  an  order  of  removal,  but  that  it  was  good 
as  an  order  of  maintenance,  under  the  act  of  9th  March  1771,  made 
perpetual  by  the  law  of  25th  of  March  1782.  (2  Dall.  St.  Laws,  20.) 
It  is  provided  thereby  that  no  person  shall  be  entered  in  the  poor 
books  of  any  township,  or  receive  relief,  before  he  has  procured  an 
order  from  two  magistrates  or  justices  of  the  peace  for  the  same ; 
but  from  these  orders  no  appeal  is  given  to  the  sessions.  Express 
words  provide  for  an  appeal  on  orders  of  removal  alone.  So  it  Js 
in  England,  where  no  appeal  lies  from  an  order  of  maintenance. ' 
Doug.  316. 

By  tlie  court.  The  order  of  the  two  justices  can  be  considered 
only  as  an  order  of  maintenance,  and  is  good  as  such,  under  the 
act  of  9th  March  1771-  There  is  no  necessity  for  a  fixed  weekly 
som  to  be  expressed  in  the  order.  The  necessities  of  the  pauper 
and  his  state  of  health,  may  make  different  sums  proper  at  various 
times.  It  often  happens,  that  a  distressed  object  may  stand  in  need 
of  immediate  relief  and  it  becomes  the  duty  of  the  justices  to  ad- 
minister to  his  aid.  The  township  to  whom  the  order  is  directed 
most  provide  for  his  necessities ;  but  if  it  is  found  that  the  pauper 
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has  no  legal  settlement  there,  they  must  get  rid  of  him  by  an  order 
of  removal  to  his  last  place  of  settlement.  What  is  said  to  be  the 
common  practice  of  appealing  from  orders  of  maintenance,  is  not 
Justified  by  the  law,  but  is  highly  erroneous.  The  order  of  sessions 
qnashed. 

Feates,  J.  as  an  inhabitant  of  the  borough  of  Lancaster,  gave  no 
opinion. 


IsAAO  Bbunson  against  Williaic  Graham. 

Kew  trial  ordered,  because  the  jury  received  new  evidence  after  leaving  the  bar. 

Cask,  for  non-performance  of  a  contract  respecting  the  transfer  of 
funded  stock  of  the  United  States.  The  cause  was  tried  at  the 
sittings  in  Philadelphia,  on  the  19th  September  last,  and  a  verdict 
for  the  plaintiiF. 

A  rule  was  made  to  show  cause  why  the  verdict  should  not  be 
set  aside  and  a  new  trial  granted,  which  rule  was  now  made  abso- 
lute by  consent  without  argument.  It  was  admitted,  that  the  jury 
retired  from  the  bar  and  conferred  together  for  some  time  without 
coming  to  a  decision,  and  then  broke  up  late  at  night.  ^Kext  morn- 
ing one  of  the  jurors  applied  to  a  broker  for  information  respecting 
the  price  of  certificates  at  a  particular  period,  and  having  obtained 
the  intelligence  he  wanted,  communicated  the  same  to  his  fellow 
jurors.    Cro.  EL  189. 

Venire  faciaa  de  novo  awarded. 

Messrs.  Lewis  and  Rawle.  pro  quer. 

Messrs.  IngersoU  and  Rawle,  ^t>  def. 


Case  of  Oeobge  Gseen,  an  insolvent  debtor. 

[S.  C.  2DaU.  268.] 
A  creditor  ia  a  witness  to  prove  a  fraud  in  the  case  of  an  insolvent  debtor. 

Ruled  by  the  court  on  argument,  that  where  there  is  a  presump- 
tion of  fraud  in  the  case  of  a  prisoner  applying  to  be  discharged 
under  the  insolvent  acts,  his  creditors  may  be  received  as  witness 
to  prove  the  fraud. 

The  prisoner  was  discharged. 
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David  Williamb  against  John  William's  executors. 

Court  have  an  inherent  power  to  award  an  issue  to  try  the  validity  of  a  will. 

Appeal  from  the  decree  of  the  register  and  assistant  justices  of 
Chester  county.  The  plaintiff  jSled  his  cwveat  against  the  probate 
of  the  will  of  John  Williams^  on  the  1 9th  March  1795,  and  on  a 
hearing  in  the  Register's  Court,  the  same  was  afSnned  on  the  22d 
October  following,  from  which  sentence  the  plaintiff  appealed. 

The  despositions  of  the  several  witnesses  who  were  examined, 
were  taken  in  writing  and  made  part  of  the  proceedings  in  the  cause, 
but  were  not  submitted  by  them ;  and  now  on  motion,  that  an  issue 
should  be  directed  to  try  the  validity  of  the  will  in  the  proper  county, 
the  court  awarded  such  issue.  The  court  said  they  were  possessed 
of  this  inherent  power,  and  where  there  was  a  contrariety  of  evi- 
dence, it  could  not  receive  a  proper  determination  unless  by  a  jury 

de  vicineto. 
Mr.  Ingersoll,  j?ro  quer.    Mr.  T.  Eoss,  j?ro  def. 


-»♦ 


Samuel  Emlen's  executors  against  John  JBooo's  administrators. 

A.,  mortgages  certain  lands  to  B.jand  afterwards  conveys  part  thereof  to  C.,and  covenants 
against  the  mortgage ;  if  the  whole  of  the  lands  are  sold  by  the  sheriff  on  the  mort- 
gage, the  vendees  of  C,  are  entitled  to  the  surplus,  after  paying  the  mortgage  and  cost 
provided  it  does  not  surmount  the  real  damages  sustained. 

This  came  before  the  court  on  the  following  case  stated.  On  the 
2(Hh  February  1758,  John  Boggs  and  Margaret  his  wife  mortgaged 
218  acres  of  land  in  "Willistown  township,  Chester  county,  to  Sam- 
uel Emlen,  to  secure  the  payment  of  2922.  and  interest  thereon. 

On  the  4th  June  1766,  the  said  Boggs  and  wife,  in  consideration 
of  127Z.  4*.  4d.,  conveyed  42  aci-es  and  65  perches,  part  of  the  lands 
thus  mortgaged,  to  David  Jones,  and  covenanted  in  the  deed  against 
Emlen's  mortgage. 

On  the  26th  April  1787,  at  a  court  of  Nisi  Prius  at  West  Ches- 
ter, the  plaintiffs  recovered  a  verdict  for  477Z.  Ha,  9d.y  and  the 
whole  of  the  mortgaged  premises  were  afterwards  sold  on  a  levari 
facias^  issued  on  the  judgment,  returnable  to  April  term  1788,  by 
Ezekiel  Leonard,  Esq.,  sheri£^  for  the  sum  of  5802. 

On  the  1st  November  1789,  James  Massey  recovered  a  judgment 
in  the  Court  of  Common  Pleas  of  Chester  county,  against  the  de- 
fendants, as  administrators,  for  302.  and  interest  from  7th  January 
1776.  Letters  of  administration,  on  the  estate  of  John  Boggs, 
were  duly  issued  to  Elizabeth  Boggs  and  Joseph  Boggs  on  7th 
January  1775.  The  question  was,  whether  the  surplus  of  the 
money  arising  from  the  sherifi's  sale  of  the  mortgaged  premiseSi 
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should  be  first  applied  to  the  payment  of  Massey's  judgment,  or 
whether  it  should  go  to  those  who  purchased  and  held  the  42  acres 
and  75  perches  of  land  under  David  Jones,  at  the  time  of  the  sher- 
iff's sale  as  aforesaid  ? 

The  point  was  submitted  to  the  court's  opinion  by  Mr.  T.  Ross 
for  the  vendees  of  Jones,  and  Mr.  D.  Moore  for  Massey,  without 
argument. 

The  court  said  there  could  be  no  difficulty  in  declaring,  that 
Massey's  judgment  could  not  operate  as  alien  on  the  lands,  which 
had  been  sold  by  due  course  of  law  eighteen  months  and  more  be- 
fore it  was  obtained. 

Jones  and  his  assigns  were  vested  with  a  good  title  to  the  lands 
which  were  conyeyed  to  him,  but  incumbered  with  the  mortgage 
before  executed.  The  creditors  of  Boggs  could  not  take  the  42 
acres  and  65  perches  in  execution,  under  judgments  subsequent  to 
the  conveyance.  The  surplus  money  is  much  less  than  the  consid- 
eration money  paid  by  Jones,  consequently  he  and  his  vendees  must 
stand  in  the  place  of  Boggs  and  his  administrators,  and  be  entitled 
to  receive  such  surplus  money  from  the  sheriff,  after  deducting  the 
costs. 


>»  »  ^t 


Mabt  Dodson  against  Thomas  Davis. 

Widow  not  entitled  to  dower  of  lands  held  under  warrant,  and  sold  by  her  husband  in 

DowEB  of  lands  in  Coventry  township,  Chester  county.  Plea 
ne  unques  seisie  qtie  dower. 

The  action  was  tried  before  M'Kean,  C.  J.  and  Yeates,  J.  at  West 
Chester,  May  assizes  1794,  when  the  following  facts  appeared  in  evi- 
dence. 

Thomas  Dodson,  husband  of  the  demandant,  settled  on  the  lands 
in  question,  and  improved  the  same  several  years  without  an  office 
title. 

On  the  26th  May  1776,  he  paid  61.  into  the  receiver  general's 
office,  and  obtained  a  warrant  for  100  acres  of  land,  and  also  an  or- 
der of  like  date  from  "William  Parsons,  surveyor  general,  to  have  a 
survey  made. 

On  the  14th  January  l'J55,  Thomas  Dodson  entered  into  an 
agreement  with  John  Davis,  under  whom  the  tenant  claims,  respect- 
ing the  sale  of  the  land,  in  consideration  of  1522.  10«.,  and  after- 
wards received  the  full  amount  thereof. 

On  the  2Sth  April  1755,  a  survey  of  128  acres  and  70  acres 
of  land  were  made,  whic^  was  not  returned  into  the  surveyor 
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general's  office  on  the  27t}i  March  1788.  John  Davis,  in  the  same 
month,  paid  362. 14«.  6(2.,  the  residne  of  the  purchase  money,  into 
the  office  of  the  receiver  general,  and  on  the  27th  April  1790,  a  pa- 
tent issued  to  his  son,  Thomas  Davis. 

On  the  trial  it  was  agreed  that  a  verdict  should  be  entered  for  the 
demandant,  with  six  pence  damages  and  six  pence  costs,  subject  to 
the  court's  opinion  on  the  point  reserved,  whether  the  said  John 
Davis  had  such  an  estate  in  the  premises  as  would  entitle  the  de- 
mandant to  dower. 

Messrs.  T.  Boss  for  the  demandant  and  Tilghman  for  the  tenant, 
submitted  the  question  to  the  decision  of  the  court,  without  arguing 
the  same.  * 

Per  cwricm,.  Dower  must  be  of  a  legal  estate  in  the  husband. 
The  right  which  John  Davis  had  to  these  lands  in  1765  cannot  be 
deemed  such.  Under  the  customs  and  established  practice  of  the 
country,  lands  warranted  and  even  surveyed,  were  considered  at 
that  early  period  and  afterwards  as  chattel  interests,  and  sold  as 
such  in  the  course  of  administration.  This  doctrine  has  been  estab- 
lished in  a  variety  of  cases,  and  particularly  in  Duncan's  lessee  v. 
Walker,  in  January  term  1793.  Judgment  therefore  must  be  en- 
tered for  the  tenant. 
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AT  NISI  PRIUS,  AT  PHILADELPHIA,  JANUARY  SIT- 
TINGS, 1707. 

OOBAIC,     H^KKAN,   CHIEF    JU8TICB,    8HIPPEN,    TSATES    A2n>    8MIITH, 

JUSTICES. 

Elias  Boudinot  and  Joshua  Wallace  against  Thomas  Bead- 

FOED. 

Where  a  former  wll  28  attempted  to  be  set  up,  from  the  canceUing  of  a  latter  will,  all 
•  &cts  evincing  the  intentioa  of  the  party  therein  shall  be  receiyed  in  evidence.    Rmxh 

eavit  vd  now,  is  a  question  of  intention. 
The  revocation  of  a  will  of  lands  since  the  acts  of  assemblj  of  4  Anne,  cannot  be  bj  parol, 

but  is  subject  to  the  same  solemnities  as  a  will  of  personal  estate. 
A  will  must  be  proved  bj  two  witnesses ;  but  when  there  is  one  positive  witness  thereto, 

a  combination  of  circumstances  may  supply  the  want  of  another  witness  to  the  satis- 

fitction  of  a  Jury.  * 

This  was  a  feigned  issue  to  try  the  validity  of  the  will  of  "Wil- 
liam Bradford,  Esq.  late  attorney  general  of  the  United  States. 

The  question  was,  whether  a  certain  written  instrument,  dated 
27th  April  11[88,  and  republished  on  the  18th  October  following, 
was  his  legal  will  ? 

It  was  drawn  by  himself  and  subscribed  with  his  name,  pub- 
lished in  the  presence  of  two  witnesses,  afterwards  republished  in  the 
presence  of  the  same  witnesses,  and  was  found  in  his  desk  amongst 
his  private  papers. 

Another  will,  also  in  his  writing,  was  set  up  in  opposition  thereto. 
This  latter  instrument  was  dated  in  1763,  sealed  and  subscribed  by 
him,  but  not  declared  in  the  presence  of  any  witnesses.  Five  days 
after  he  was  seized  with  the  disorder,  which  terminated  by  his 
death,  he  desired  to  make  some  alteration  therein,  and  directed  by 
Hr.  John  B.  Wallace,  his  nephew,  to  bring  the  same  to  him  from  his 
desk,  of  which  he  delivered  him  the  key.  The  next  day,  this  will, 
except  two  paragraphs  thereof,  was  read  to  him  by  his  said  nephew. 
Mr.  Bradford  being  in  a  weak  state,  and  unable  to  make  the  neces- 
sary calculations,  observed  that  he  found  the  making  of  a  will  was 
too  much  for  him,  and  confused  him,  but  he  desired  that  a  neiv 
will  should  be  drawn  by  his  nephew.  In  a  short  time  afterwards 
he  determined  to  re-publish  this  will,  and  by  a  codicil  annexed  there- 
to, to  make  an  alteration  in  one  of  the  devises.  This  codicil  he 
subscribed  and  published  the  same  day  in  the  presence  of  three  wit- 
nesses at  first,  and  of  another  witness  afterwards.  That  afternoon, 
in  a  delirium,  he  tore  this  will  and  codicil  into  pieces,  and  direc- 
ted Miss  Rachael  Bradford,  his  sister,  to  bum  the  remains  thereof. 

The  declarations  of  the  testator  in  his  last  illness,  respecting 
this  latter  will,  and  the  foregoing  circumstances   attending  it. 
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were  offered  in  bj  the  defendant,  but  were  excepted  to  ;  because 
under  the  act  of  assembly  of  4  Ann.  (Prov.  Laws,  81,  §  6,)  it  is 
directed,  that  no  will  in  writing,  concerning  any  goods  or  chattels, 
or  personal  estate,  shall  be  repealed,  nor  any  devise  therein  altered 
by  any  words,  or  will  by  word  of  month  only,  except  the  same  be 
in  the  life  of  the  testator,  committed  to  writing  and  then  read  to 
the  testator,  and  proved  to  be  so  done  by  two  or  more  witnesses. 

But  by  the  court.  It  has  been  held  in  England,  that  the  statute 
of  29  Car.  2  c.  3,  "  of  frauds  and  perjuries, "  does  not  extend  to 
implied  revocations  by  law.  Garth.  81.  Here  more  than  mere 
declarations  are  attempted  to  be  proved ;  and  we  are  bound  to  hear 
the  facts  from  the  witnesses.  How  otherwise  can  the  qtw  animo  of 
the  testator  in  the  act  of  cancelling,  be  collected  ?  AJl  presumtive 
revocations  may  be  encountel^d  by  evidence,  and  rebutted  by  other 
proof.  The  act  of  cancelling,  is  in  itself  equivocal.  Cowp.  63« 
Dong.  39.  Pow.  on  Dev.  541,  634.  Suppose  a  will  cancelled  by 
the  testator,  when  no  one  was  present,  shall  not  his  subsequent 
declarations  that  he  did  so,  for  the  purpose  of  dying  intestate,  be 
^ven  in  evidence,  though  he  might  have  left  a  prior  written  will, 
which  had  probably  escaped  his  recollection }  Or  suppose  a  friend 
to  whom  a  will  was  entrusted,  should  basely  destroy  it ;  or  that  it 
-was  accidentally  eaten  by  rats  or  other  vermin,  shall  such  destruc- 
tions  of  the  latter  will,  necessarily  and  of  course  set  up  a  former 
"will,  in  manifest  contradiction  to  the  declared  sense  of  the  testator  % 
A  variety  of  cases  may  certainty  be  put,  which  clearly  show  that 
the  mere  cancelling  of  a  second  will  by  mistake  of  the  testator, 
design  of  a  third  person,  or  accident,  does  not  of  itself  establish  a 
prior  will.  (Vid.  3  Wils.  514.)  The  issue  of  revocavit  vd  nany  like 
that  of  devisavit  vd  non,  depends  on  the  intention.  Neither  is 
this  a  new  case  in  Pennsylvania ;  for  on  a  question  on  the  validity 
of  the  will  of  Janet  Morrison,  in  the  High  Court  of  Errors  and 
Appeals,  (October  9th  1792,)  between  James  Lawson,  appellant 
and  John  Morrison  and  others,  respondents,  the  judges  merely  of 
themselves  re-examined  a  witness  to  ascertain  qico  cmimo  a  second 
will  was  cancelled,  and  the  sentence  of  the  court  was  determined 
by  the  result  of  their  inquiries.  The  testimony  was  accordingly 
received. 

In  the  course  of  the  cause,  the  defendant's  counsel  contended  that 
the  revocation  of  a  will  might  be  by  parol,  before  the  statute  of 
fi:ands,  as  the  statue  of  wills  did  not  direct  what  should  be  a  revo« 
cation.  3  Mod.  260.  3  Burr.  1251. 
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Our  act  of  assembly  "concerning  the  probates  of  written  and 
^^  Nuncupative  wills  and  for  confirming  devises  of  lands,"  adopts 
part  of  the  stat.  29  Oar.  2,  cap.  3,  but  rejects  other  parts  of  it.  The 
19th,  20th,  2l8t,  22d  and  23d  section  alone  of  the  British  statute, 
(3  Rufi*.  Stat.  386, 377,)  are  re-enacted  with  some  slight  variations, 
and  made  part  of  our  code.  (Prov.  Laws,  31.)  The  6lh  section  of 
our  act  is  copied  from  the  22d  section  of  the  statute,  changing  the 
expressions  "  three  witnesses  at  the  least,"  into  "  two  or  more  wit- 
nesses." But  this  section  is  expressly  confined  to  "  a  will  in  writ- 
ing, concerning  any  goods,  chattels  or  "  personal  estate."  The  6th 
section  of  the  statute,  which  contains  exclusive  words  respecting  the 
the  revocation  of  a  will  of  lands  is  wholly  omitted.  The  case  of 
Glazier's  lessee  v.  Glazier,  (4  Burr.  2512,)  was  determined  on  the 
particular  penning  of  that  clause.  Consequently  such  decisiens  as 
prevailed  at  common  law  respecting  the  revocation  of  a  will  of  lands, 
must  govern  in  the  present  instance. 

JS  contra,  for  the  plaintiffs  it  was  insisted,  that  though  the  provi- 
sions of  the  act  of  assembly  as  to  the  revocation  of  a  will  of  lands 
were  not  equally  particular  and  minute  with  the  6th  section  of  the 
British  statute,  yet  still  adequate  words  had  been  made  use  of  to 
dhow  the  intention  of  the  legislature  in  that  point. 

The  first  section  directs,  that  all  wills  of  real  estate  proved  by  two 
witnesses,  shall  be  valid,  unless  they  appear  to  be  annulled,  disproved 
or  revoked ;  and  in  the  following  section  it  is  provided,  that  "if  any 
of  the  wills  shall  within  seven  years  after  the  testator's  death,  ap- 
pear to  be  disproved  or  annulled  before  any  judge  or  oflScer  having 
conusance  thereof,  or  shall  happen  to  be  revoked  or  altei*ed  by  the 
testator,  either  by  a  latter  will  or  codicil  in  writing,  duly  proved  as 
afoi*esaid,  then  and  in  every  such  case,  the  party  aggrieved  may  have 
his  remedy,  &c.'^  The  law  supposes  that  by  a  will  being  burnt, 
cancelled,  torn  or  obliterated  by  the  testator  himself,  or  in  his  pres- 
ence by  his  directions  and  consent,  it  ceases  to  be  a  will  ex  vi  ier^ 
mini,  and  then  prescribes  that  the  revocation  must  be  by  a  latter 
will  or  codicil  in  writing  duly  proved  as  aforesaid ;  that  is,  by  two 
witnesses  in  the  manner  before  pointed  out. 

Here  then  also,  are  exclusive  words.  The  legislature  probably 
conceived,  that  under  the  terms  of  the  6th  section  of  the  royal  char- 
ter to  William  Penn,  the  laws  of  England  respecting  f)roperty  were 
binding  here.  The  6th  section  of  the  act  of  1705,  only  guards 
against  any  improper  extension  of  the  general  words  of  the  three  pre- 
ceding sections,  which  relate  to  nuncupative  wills.  But  even  admit- 
ting it  to  be  a  substantive  independant  clause,  could  it  be  possibly 


1797]  OF  PENNSYLVANIA.  173 


designed,  that  greater  solemnity  ahonld  be  observed  in  in  the  re- 
peal or  alteration  of  a  written  will  concerning  personal  estate,  than 
when  it  respected  real  estate,  which  was  permanent  in  its  nature, 
and  would  pass  from  generation  to  generation  ?  Could  such  a  dis- 
tinction  rest  on  any  sound  principles  of  justice,  policy  or  public  con- 
Tcnience? 

The  court  on  this  point,  fully  concurred  with  the  plaintiffs*  coun- 
sel, for  the  reasons  which  they  had  given ;  and  declared  that  though 
ihey  had  no  particular  recollection  of  any  such  legal  decision,  yet 
from  tlie  nature  of  the  subject,  it  must  have  been  frequently  deter- 
mined before  in  the  same  manner. 

Mr.  John  B.  Wallace,  who  received  the  will  of  1793,  in  order  to 
draw  another  will,  by  his  uncle's  orders,  could  not  remember 
whether  there  was  a  revoking  clause  therein  of  other  wills,  but  rec- 
ollected most  of  the  devises  contained  in  it.  In  one  of  the  bequests 
for  chartiable  uses,  a  blank  was  left  for  the  sum. 

Miss  Bradford  was  present  when  her  brother  desired  that  his 
nephew  might  bring  his  will  from  the  desk,  but  did  not  go  with 
him  for  it.  She  afterwards  saw  this  will  on  the  office  desk,  with  a 
devise  crossed  out  but  believed  what  she  saw  was  not  of  her  bro* 
ther's  hand  writing,  except  the  signature.  Hence  it  was  inferred, 
that  the  instrument  presented  to  her  veiw,  was  the  codicil  annexed 
to  the  will,  on  another  sheet  of  paper  republishing  the  will.  When 
her  brother  tore  the  paper  and  bid  her  bum  the  pieces  thereof, 
with  looks  of  absolute  frenzy,  she  discovered  it  to  be  the  will,  which 
she  that  morning  had  seen  in  his  office. 

As  to  the  testator's  state  of  mind  on  the  day  he  rep^blishedand 
canoelled  the  will  of  1793,  the  evidence  was  variant  and  contra- 
dictory. 

Dr.  Benjamin  Bush  swore  that  about  six  o'clock  in  the  evening 
of  that  day,  Mr.  Bradford  became  more  composed  and  his  manner 
less  rapid,  and  he  appeared  sane.  The  testator  told  him,  he  had 
attempted  to  make  a  will,  but  was  not  satisfied  therewith,  and  that 
he  had  destroyed  it.  The  law  should  or  must  make  a  will  for  him 
but  he  wished  to  provide  for  some  of  his  relations  and  friends.  He 
accordingly  at  that  time  executed  three  voluntary  promissory  notes, 
one  to  his  two  sisters  for  6000Z.  equally  to  be  divided  between 
them ;  another  to  Miss  Beed,  for  lOOOZ.  and  the  last  for  1000  dol- 
laiB  to  the  witness,  for  charitable  uses* 

The  plaintiffi  contended,  that  the  vnll  of  1793  did  not  repeal  the 
■will  of  1788.  There  wa6  no  proof  of  any  revoking  clause  in  it.  It 
contained  a  blank  for  the  sum  in  one  of  the  bequests. 
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Though  the  usaal  introductory  words  were  admitted  to  be  inserted 
therein,  it  wad  only  an  inchoate  will,  and  had  not  been  executed 
in  the  presence  of  witnesses.  A  subsequent  will  is  no  revocation 
of  a  fonner  one,  unless  the  latter  is  a  good  and  perfect  will  in  all 
circumstan6es.  2  Woodeson.  868.  B  Mod.  258.  Moreover,  it 
cannot  be  established  as  a  pre-existing  will  of  1793  by  the  testi- 
mony of  two  witnesses.  John  B.  Wallace  is  the  single  witness  to 
prove  it.  Miss  Bradford  only  saw  the  codicil,  not  the  original  will, 
as  subscribed  by  her  brother.  Bhe  did  not  accompany  Wallace  to 
the  desk,  where  it  had  been  deposited.  As  to  the  re-publication 
thereof  four  days  before  the  testator's  death,  the  weight  of  the  tes- 
timony greatly  preponderates  against  the  sanity  of  tiie  testator  on 
that  day,  by  an  opposition  of  three  witnesses  to  one  at  least,  if  not 
double  that  number. 

A  former  will  is  not  revoked  by  a  subsequent  will  which  is  can- 
celled by  the  testator.  4  Burr.  2513-14.  Loffl.  675-6,  299.  If 
a  latter  will,  either  virtually  or  expressly  revoking  a  former  will, 
be  destroyed,  the  former,  if  subsisting,  is  revived.  Cowp.  92.  2 
H.  Bla.  516,  521, 524. 

The' court  on  the  last  point  held,  that  the  question  of  revoca- 
tion under  all  the  circumstances,  depended  on  the  intention  of 
the  party,  when  he  cancelled  the  latter  will.  This  appeared  from 
the  cases  cited  on  the  question  as  to  the  evidence ;  and  2  Yem. 
743,  Show.  Pari.  Cas.  149,  1  Wms.  345,  and  Ooxe's  note,  ibidy  and 
many  other  authorities. 

The  defendant  insisted,  that  the  will  of  1788.  having  a  revoking 
clause  in  it  of  all  former  wills,  and  both  wills  having  been  drawn 
by  Mr.  Bradford  himself,  it  was  reasonable  to  suppose  that  the 
will  of  1793,  had  also  a  revoking  clause  in  it.  If  this  was  the  case, 
the  cancelling  of  the  latter  will  would  not  revive  the  will  in  ques- 
tion.  Pow.  on  Dev.  651.  The  will  of  1793,  was  a  full  and  com- 
plete disposition  of  all  the  real  and  personal  estate  of  the  testator, 
and  was  materially  variant  from  the  former  will,  which  also  diq>08ed 
of  all  his  property.  It  could  not  be  deemed  an  inchoate  proceed- 
ing, because  a  blank  was  left  in  one  of  the  bequests,  or  for  the 
defect  of  subscribing  witnesses.  There  is  no  necessity  of  having 
instrumental  witnesses  to  a  will,  under  our  decisions.  If  this  will 
had  not  been  torn  by  the  testator  in  a  violent  fever,  and  the  pieces 
consumed  by  fire,  it  would  readily  have  been  susceptible  of  proof, 
from  the  notoriety  of  his  hand  writing. 

The  two  wills  were  inconsistent  and  could  not  stand  together,  as 
they  respected  the  same  subject  matter. 
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Bespecting  its  proof,  as  a  pre-existing  will  of  1793,  independent 
of  its  re-publieation,  circninstances  would  supply  a  second  witness. 
Besides  Mre.  Bradford  was  present  when  the  testator  desired  John 
B.  "Wallace  to  bring  his  will  from  a  particular  file  of  papers  in  his 
desk.  She  saw  the  will  thus  brought,  in  her  brother's  oflSce  after- 
wards,  with  a  devise  crossed  out  therein,  which  could  not  therefore 
be  the  codicil ;  and  she  recognized  the  pieces  which  she  was  pro- 
ceeding to  bui*n,  as  parts  of  the  same  will.  Tlie  testator  also  told 
Dr.  Bush,  and  Miss  Stockton,  he  had  destroyed  his  will ;  and  one  of 
the  plaintiffs  acknowledged  it  to  defendant,  by  a  letter  read  in  evi* 
dence,  dated  19th  September  1795.  Combining  these  different 
proo&  together,  they  would  be  equivalent  to  one  witness,  and  it  was 
acknowledged  that  John  B.  Wallace  was  one  complete  witness. 
The  law  would  not  exact  strict  evidence  in  cases  of  this  natnre, 
where  a  will  had  been  destroyed  in  a  fit  of  insanity.  Besides  in 
chancery,  Mrs.  Bradford,  the  widow,  might  be  compelled  to  answer 
on  oath  as  to  the  will  of  1793.  The  circumstances  given  in  evi« 
dence  by  the  witnesses,  who  deposed  to  the  testator's  insanity,  on 
the  day  of  the  execution  of  his  codicil,  show  many  instances  of  his 
possessing  his  reason  at  different  intervals  during  that  day,  and  the 
directions  to  his  executors,  which  he  dictated  on  the  morning  there- 
of, are  powerful  proo&  of  a  strong,  retentive,  distinguishing  memory. 

If  Mr.  Bradford  was  sane  when  he  destroyed  his  will  of  1793,  he 
must  have  intended  to  die  intestate,  according  to  his  expressions  to 
Dr.  Bush  ;  and  the  giving  of  the  notes  to  his  sisters  and  friends  is 
highly  corroborative  of  this  idea.  On  the  other  hand,  if  he  was 
insane  as  that  period,  he  could  have  no  intention  of  reviving  his 
former  will  of  1788  thereby ;  and  it  may  justly  be  compared  to  the 
case  of  a  will  destroyed  by  accident.  On  a  special  verdict,  the 
court  cannot  presume  the  revocation  of  a  will,  but  many  things  may 
be  taken  into  consideration  by  jurors  to  induce  such  a  presumption, 
from  which  the  judges  could  not  make  such  deductions.  Cowp.  53, 
92.     Loffl.  573. 

The  court  in  their  charge,  stated  the  evidence  fully  to  the  jury, 
and  submitted  the  point  of  intention  to  their  decision,  on  all  the 
facts  disclosed,  and  whether  the  will  of  1793  was  not  proved  to 
their  satisfaction'  by  two  witnesses. 

Verdict  for  the  defendant. 

Messrs.  Ingersoll  and  B.  Stockton,  ^<>  quer. 
Messrs.  Lewis,  M.  Levy,  and  Todd,  jpro  d^. 
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On  this  verdict,  a  rale  to  show  the  cause  why  a  new  trial  should 
not  be  had,  was  obtained,  which  was  argued  at  large  on  both  sides, 
December  22d  and  24:th  1798,  when  the  court  discharged  the  rule. 
They  observed,  that  a  variety  of  evidence  had  been  laid  before  the 
jury,  to  establish  the  instrument  of  1793,  as  a  pre-existing  will,  by 
two  witnesses,  of  which  they  were  the  proper  judges,  and  the  court 
could  not  say  they  had  done  wrong.  If  this  instrument  had  been 
thus  proved  to  their  satisfaction,  it  was  of  no  moment  os  to  the  set- 
ting up  of  the  will  of  1788,  whether  Mr.  William  Bradford  was 
sane  or  insane,  when  he  formally  re-published  or  destroyed  the  will 
oi  1793.  But  if  the  question  of  sanity  at  those  periods,  had  been 
solely  before  the  jury,  the  court  would  have  thought  themselves 
bound,  from  the  superior  weight  of  evidence,  to  have  awarded  a 
new  trial. 
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MARCH  TERM,  1797. 

PRESENT — U^KEXSy     CHIEF     JUSTICE,    SHCPPEN^    YEATB8     AKD    SMITH, 

JTJSTIGBS. 


<»  9  #< 


Thokas  MmjN  Esq.,  governor,  against  William  Will  Esq.,  late 

sheriff,  et  al. 

Leaving  a  Jt,  fa,  at  the  sheriiTB  office,  or  at  the  house  where  he  usually  transacts  his 
business,  is  equivalent  to  a  delivery  thereof  to  him. 

Debt  12,000/.  on  a  sheriff's  bond.  The  suit  was-  brought  under  the 
act  of  assembly  passed  5th  March  1790,  (2  Dall.  Laws,  771,)  at  the 
instance  of  Jonas  Philips. 

Two  judgments  had  been  entered  up  in  this  court  on  the  4th  August 
1794,  one  by  Jonas  Philips,  the  other  by  John  Wilcocks,  agains  Sam- 
uel Edwards,  and  writs  of  Jieri  facias  issued  thereon  the  same  day. 
Edwards's  goods  were  levied  on  and  sold  by  the  sheriff,  and  the  money 
arising  therefrom  had  been  paid  to  Wilcocks,  on  his  executing  an  in- 
demnification bond. 

The  question  was,  which  execution  came  first  to  the  sheriff's  hands, 
and  of  course  bound  the  goods  of  Edwards  ? 

The  court  declared,  that  leaving  an  execution  at  the  sherifi^s  ofBce, 
or  the  house  where  he  usually  transacted  his  business,  was  equivalent 
to  a  delivery  thereof  to  him,  or  his  under  sheriff,  under  the  act  of  as- 
sembly for  the  prevention  of  ^auds  and  perjuries,  passed  21st  March 
1772.     1  Dall.  Laws,  641.    Vid.  1  Terra.  Rep.  729. 

Verdict  qtio  quer.  for  1810/.  9s.  4d.  debt,  and  six  pence  costs. 
Messrs.  M.  Levy,  M^Eean,  and  Read,  pro  quer. 
Messrs.  Tilghman,  Rawle  and  Heatley,  pro  def. 

Vol.  n.  12 
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Ambrosb  Yasse  against  Joseph  Ball. 

[S.  0.  4  DalL  270.] 

A  small  matter  of  datlable  or  prohibited  goods,  will  not  condemn  a  vessel. 

Where  an  underwriter  has  it  in  his  power  to  procure  intelligence,  he  is  bound  to  obtain  it 

If  a  vessel  be  condemned  as  prize  in  a  foreign  court,  yet  if  it  does  not  clearly  appear  to 

be  on  the  ground  of  being  enemy's  property,  or  if  such  a  conclusion  would  contradict 

the  grounds  of  the  sentence,  such  sentence  is  not  conclusive  evidence  that  the  insured 

has  not  complied  with  his  warranty  of  neutrality. 

Tms  action  was  brought  on  two  policies  of  insurance,  dated  2d 
December  1794,  on  the  vessel  and  cargo  of  the  brig  Salome,  Hugh 
Wasson  master,  from  Port  de  Pais  in  the  Island  of  St.  Domingo,  to 
Philadelphia ;  the  former  being  valued  at  8009  dollars,  and  the  latter 
at  20,000  dollars.  The  insurance  was  declared  to  be  ^^  against  cap- 
ture by  the  British  only,  or  any  of  the  subjects  of  Great  Britain." 
A  clause  was  inserted,  warranted  an  American  bottom,  and  all  her  car- 
go American  property,  and  that  the  insured  will  prove  it  whatever  it 
may  be  called  in  question.'' 

On  evidence,  the  facts  appeared  to  be  these  :  On  the  day  on  which 
the  policies  bore  date,  the  defendant  inquired  of  the  plaintiff  whether 
his  brig  had  been  carried  into  Bermuda  as  a  prize.  The  plaintiff  ans- 
wered him  in  the  affirmative,  and  that  he  had  just  received  a  letter  from 
his  captain  informing  him  thereof;  he  was  fearful  of  a  loss  and 
wished  he  had  insured.  The  defendant  replied,  that  a  new  governor 
had  been  appointed  for  Bermuda,  and  the  piracies  would  end.  He 
agreed  with  him  to  insure  against  a  condemnation  of  the  vessel  and 
cargo,  for  a  premium  of  10  per  cent,  on  28,000  dollars,  at  which  sum 
he  valued  them.  A  written  memorandum  was  the  same  evening  drawn 
up  and  subscribed  by  the  defendant,  purporting  that  he  had  insured 
28,000  dollars  on  the  brig  and  cargo  at  10  per  cent,  premium,  on  the 
plaintiff's  engaging  to  prove  the  property  to  be  American.  Previously 
hereto,  Captain  Wasson's  letter  dated  at  Bermuda  17th  November  1794, 
containing  intelligence  of  the  capture  of  the  brig,  and  that  nine  offi- 
cers and  soldiers  had  been  put  on  board  by  the  administration  of  Port 
de  Paix,  against  the  will  of  the  captain,  was  read  or  shown  to  the  de- 
fendant, as  two  of  the  witnesses  swore,  who  were  clerks  of  the  plain- 
tiff, to  the  best  of  their  belief  and  recollection.  On  the  next  day,  for- 
mal policies  were  delivered  to  the  plaintiff,  and  the  original  memoran  - 
dum  was  cancelled  by  the  defendant. 

The  brig,  on  her  outward  bound  voyage,  carried  800  barrels  of  flour 
to  Port  de  Paix  from  Philadelphia,  in  consequence  of  an  agreement 
made  between  M.  Joseph  Fauchet,  the  French  minister,  and  the  plain- 
tiff, for  which  he  afterwards  received  10  dollars  per  barrel.  Before 
her  departure  from  Port  de  Paix,  on  the  27th  October,  the  French 
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commandant  obliged  the  captain  to  receive  on  board  bis  vessel  nine 
wounded  and  sick  French  ofiScers  and  soldiers  to  be  landed  in  Phila- 
delphia, and  they  brought  with  them  some  trifling  household  furniture 
and  baggage.  On  the  30th  October  the  vessel  was  taken  by  the  Duke 
of  York  privateer  and  carried  into  Burmuda. 

On  the  19th  November  following,  a  libel  was  filed  in  the  Admiralty 
Court  of  Bermuda,  John  Qreen,  esquire,  being  judge,  and  the  five 
following  causes  of  capture  were  stated  therein.  1.  That  the  brig 
Salome,  as  well  as  the  cargo,  was  French  property.  2.  That  she 
was  and  had  been  a  transport  of  flour  and  naval  stores,  in  the 
service  of  France.  3.  That  she  had  on  board  dispatches  for  the 
French  minister,  and  ofiScers  and  soldiers  bound  to  the  military  French 
hospital  in  Philadelphia.  4.  That  she  had  committed  hostilities  against 
the  British.  5.  That  she  had  been  trading  at  Port  de  Paix,  while 
blockaded  by  the  British  troops,  and  must  therefore  be  considered  as 
adopted  French  property. 

Hugh  Wasson,  the  master,  in  his  answer,  denied  these  several  char- 
ges. On  the  16th  December  1794,  the  judge  pronounced  his  sentence, 
that  the  brig  and  cargo  were  justly  captured  as  lawful  prize,  as  stated 
in  the  libel,  and  condemned  her  as  such,  and  directed  that  the  taxed 
costs  should  be  paid  by  the  claimant.  But  the  household  furniture  or 
baggage  of  the  French  passengers  did  not  appear  to  be  appraised  or 
gold  under  the  decree. 

It  also  appeared  in  evidence,  that  at  the  time  of  the  insurance  made, 
the  usual  premium  on  a  return  voyage  was  4  per  cent.,  and  that  the 
defendant  desired  the  plaintiff  to  give  him  every  information  respect- 
ing the  fate  of  the  vessel  and  cargo,  as  soon  as  he  received  it.  The 
vessel  and  cargo  (except  the  household  furniture  and  baggage,)  were 
fully  proved  to  be  wholly  American,  and  the  depositions  taken  in  the 
Court  of  Admiralty  assured  the  same  facts.  It  was'likewise  admitted 
that  formal  notice  of  abandonment  had  been  given  to  the  defendant. 

Three  exceptions  were  taken  to  the  plaintiff's  recovery.  1.  That 
the  trade  to  Port  de  Paix  was  illegal  and  prohibited,  and  that  it  was 
not  allowed  under  the  peace  establishment  to  carry  flour  to  that  port, 
and  bring  colonial  produce  from  thence  ;  but  the  proof  on  this  head 
did  not  support  the  objection. 

2.  That  there  was  a  concealment  of  French  officers  and  soldiers  being 
on  board  with  their  effects.  It  was  contended,  that  the  defendant  did 
not  mean  to  insure  against  such  an  illicit  trade.  The  carrying  of 
soldiers,  who  are  enemies,  is  a  good  cause  of  condemnation,  by  the 
law  of  nations.  It  was  proved  that  the  defendant  had  required  10 
per  cent,  premium  for  the  insurance,  without  being  appraised  of  this 
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circumstance.  Would  he  not  hare  rose  in  his  demands  when  he  became 
possessed  of  this  knowledge  ?  And  must  not  the  plaintiflfs  clerks  have 
been  mistaken,  when  they  declared  their  belief ,  that  the  captain's  letter, 
containing  this  intelligence,  was  shown  to  die  defendant.  All  the  cargo 
was  warranted  to  be  American,  not  onlj  the  plaintiff's  part  thereof,  but 
that  every  other  person  on  board,  and  the  property  of  the  French  pas- 
sengers, though  not  comprised  in  the  bills  of  lading,  were  subject  to 
seizure.  It  was  of  no  moment  whether  the  soldiers  were  forced  on  the 
captain  by  the  administration  of  Fort  de  Paix  or  not.  The  assured 
was  bound  to  bring  the  vessel  within  the  terms  of  his  warranty.  Such 
agreements  must  be  strictly  complied  with.  Park.  (3d  edit.)  318.  1 
Term  Rep.  845.  If  a  warranty  be  not  complied  with,  though  for  the 
best  reasons,  the  policy  has  no  effect.  Parke,  320.  It  is  indifferent, 
whether  the  thing  warranted,  be  or  be  not  material.    8  Term  Rep.  860. 

8.  The  sentence  in  the  Court  of  Admiralty  is  conclusive  evidence 
that  the  brig  and  cargo  were  not  American  property.  A  final  deter* 
mination  in  a  foreign  court  is  conclusive  evidence  in  all  cases  before 
another  court,  having  concurrent  jurisdiction.  Bull.  245.  The  decree 
of  a  foreign  Court  of  Admiralty  cannot  be  gainsayed.  1  Salk.  82. 
One  discharged  from  an  acceptance  of  a  bill  of  exchange  by  the  laws 
of  Leghorn,  shall  not  be  charged  in  London.  2  Stra.  788.  An 
English  ship  was  condemned  aa  a  Dutch  vessel,  the  decree  was  held 
conclusive,  and  the  owner  was  not  allowed  to  set  up  this  original  title. 
2  Show.  282.  S.  C.  T.  Raym.  473.  S.  C.  cited  Carth.  82.  Where 
a  vessel  is  warranted  to  be  neutral,  and  a  general  sentence  condemns 
the  vessel  as  prize,  the  insured  cannot  recover.  So  where  a  simple 
fact  is  charged  in  the  libel,  the  decree  is  conclusive.  And  why  should 
an  owner  be  restricted  from  contesting  the  property  against  the  vendee 
of  a  ship  unlawfully  condemned,  and  yet  contest  the  sentence  against 
an  underwriter  ?  The  sentence  of  the  Court  of  Admiralty,  as  to  that 
which  is  widdn  it,  is  conclusive  against  all  persons,  unless  reversed  by 
the  regular  course  of  appeal.  It  cannot  be  controverted  collaterally  in 
a  civil  action.*  As  to  whatever  it  meant  to  decide,  other  courts  must 
take  it  to  be  undeniable.  This  appears  clearly  by  the  decision  in 
Bernardi  v.  Motteux,  Doug.  554.  Park.  408.  And  if  the  sen- 
tence goes  on  the  ground  of  the  property  not  being  neutral,  it 
is  conclusive  evidence  against  the  insured  that  he  has  not  com- 
plied with  his  warranty,  and  consequently  the  undenrriter  is  no 
longer  responsible.  lb.  410.  In  that  cause  there  was  no  express 
Uiiirge  that  the  vessel  was  enemy's  proper^.  The  proces  verbal 
W9^  fefttsed  by  the  defendant  to  be  made  part  of  the  case,  which 
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woald  clearly  have  explained  the  ambiguity  of  the  sentence.  The  opin- 
ion of  the  Ooort  of  B.  R.  turned  on  the  particular  ground  of  the  con- 
fiscation appearing  on  the  face  of  the  sentence,  and  not  on  that  of  being 
enemy's  property.     Park.  413. 

The  cause  now  before  the  court  has  very  different  and  distinct  fea- 
tures. The  libel  precisely  charges  the  brig  and  cargo  to  Ibe  French  pro- 
perty, the  decree  establishes  the  truth  of  that  fact,  and  is  founded  on 
it,  as  well  as  the  other  charges.  Where  no  special  ground  is  stated, 
but  the  ship  is  condemned  generally  as  good  and  lawful  prize,  it  must 
be  taken  as  conclusive  evidence  that  the  property  was  not  neutral,  and  the 
proceedings  of  the  court  abroad  will  not  be  opened  in  favor  of  the  par- 
ty who  has  warranted  his  property  to  be  neutral.  Saloucci  v.  Wood- 
mass.  Park.  413.  The  sentence  of  a  foreign  Court  of  Admiralty  is 
conclusive  evidence  as  to  a  vessel  not  being  neutral  property,  when 
she  was  condemned  for  not  having  those  documents  which  are  required 
by  the  ordinances  of  France.  De  Souza  v.  Ewer.  Park.  (3d  edit.)  361. 
In  conclusion,  the  danger  and  mischiefs  of  opening  the  sentences  of 
foreign  courts  were  strongly  pressed  by  the  defendant's  counsel. 

To  the  point  of  concealment,  the  plaintifPs  counsel  answered,  by 
admitting  that  their  client  should  have  shown,  or  at  least  have  offered 
the  captain's  letter  from-  Bermuda  to  the  defendant.  Two  witnesses 
swear  that  it  was  actually  read  or  shown  to  him,  to  the  best  of  their 
memory. 

There  can  be  no  doubt  but  the  subjects  of  a  neutral  power  may  car- 
ry on  trade  in  time  of  war,  except  goods  not  contraband,  or  certain 
articles  to  ports  blockaded.  The  transporting  soldiers  to  an  enemy's 
port  in  their  ships  is  illegal,  but  the  removing  a  few  sick  soldiers  to  a 
neutral  port  is  forbidden  by  no  law  ;  and  further,  the  captain  swears 
he  was  compelled  by  the  administration  to  receive  them  on  board.  But 
suppose  that  the  carrying  flour  to  Port  de  Paix  was  illicit,  it  was  no 
cause  of  condemnation  of  the  brig  in^a  subsequent  voyage.  The  under- 
writer here  was  acquainted  with  the  trade  wherein  she  was  engaged, 
and  knew,  or  might  have  known  the  circumstances  under  which  she  was 
returning. 

The  trifling  household  furniture  and  baggage  of  the  French  passen* 
gers  could  be  no  cause  of  condemnation.  Goods  that  are  not  imported 
by  way  of  merchandise,  pay  no  duty  under  stat.  13  and  14  Gar.  2,  o. 
11.  2  Stra.  9^3.  Under  a  law  of  the  United  States,  passed  4th  August 
1790,  §  23,  the  clothes,  books,  housbold  furniture,  tools  and  implements 
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of  passengers  are  exempted  from  dutj^,  on  their  arrival  within  the  United 
States.  1  U.  S.  Laws,  233.  A  small  parcel  of  goods  brought  over  by 
mariners  or  passengers  are  deemed  no  part  of  the  cargo.     Banb.  232. 

[Per  Shippen,  J.  On  the  authority  of  this  case  I  acquitted  a  vessel 
from  Rotterdam,  which  was  seized  by  the  collector  of  the  customs, 
while  1  sat  as  judge  of  the  Vice  Admiralty  Court  of  Pennsylvania.] 

A  -policy  on  goods  means  only  such  as  are  merchantable  and  a  part 
of  the  cargo.  Park.  23.  Indeed  this  matter  appears  evident  from 
the  admiralty  proceedings ;  for  neither  the  household  furniture  nor 
baggage  are  included  in  this  bill  of  appraisement,  which  enumerates 
particularly  all  the  articles  of  the  cargo. 

On  the  last  point,  it  was  suggested,  that  the  wording  of  the  warranty 
in  the  policy  filled  up  by  the  defendant's  order,  seemingly  diflfered  from 
the  original  agreement  of  the  parties : — but  this  was  not  insisted  on  fur- 
ther than  that  the  latter  should  be  considered  as  illustrative  of  the  former. 

The  counsel  observed,  that  it  was  painful  to  reflect  that  some  of  the 
late  decrees  of  the  British  courts  of  admiralty  in  the  West  Indies,  were 
governed  more  by  reasons  of  state  policy  and  royal  instructions,  than 
by  the  laws  of  nations.  Even  the  opinions  of  the  courts  of  Westminster 
are  not  always  uniform.  Lord  Mansfield  held  that  insurance  might 
lawfully  be  made  on  enemy's  property.  Park.  276.  But  Lord  Kenyon 
has  since  determined  that  an  action  will  not  lie,  either  by  or  in  favor 
of  an  a  lien  enemy.  6  Term  Rep.  23.  Park.  (3d  edit.)  239. 

The  maritime  law  is  not  the  law  of  a  particular  country,  but  of  the 
general  law  of  nations.  2  Burr.  887.  LoflFt.  639.  Tho  writings  of 
learned  men  in  other  countries  are  equally  evidence  of  the  maritime 
law,  with  the  British  books,  and  will  be  regarded  as  such  in  this  court. 
Emerigon  stands  high  as  an  authority,  and  he  lays  it  down,  that  under- 
writers are  answerable,  notwithstanding  the  unjust  decisions  of  foreign 
admiralty  courts,  which  would  have  no  effect  on  French  policies;  and  citea 
two  instances  wherein  this  point  was  so  determined.  1  Emer.  457,  §  20. 

But  it  is  contended  that  the  present  case  is  within  the  true  spirit  of 
the  British  resolutions.  Policies  are  not  to  be  construed  according  to 
the  apices  juris  ^  but  for  the  benefit  of  trade  and  the  insured.  1  Burr. 
349.  They  are  not  confined  to  the  precise  words,  2  Stra.  1250,  but 
shall  be  construed  according  to  the  usage  of  trade.  Cowp.  601.  Park. 
(3d  edit.)  892. 
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In  Bernard  v.  Motteax,  Doug.  554,  already  cited  the  court  deter- 
mined, that  the  French  decree  being  equivocal,  and  not  clearlj  ascer- 
taining that  the  condemnation  vas  had  on  the  ground  of  the  vessel's 
being  enemy's  property,  s  recovery  was  had  against  the  underwriter, 
the  same  ambiguity  occurs  here. — Though  a  vessel  be  condemned  as 
prize,  yet  if  the  grounds  of  the  sentence  appear  manifestly  to  contra- 
dict the  conclusion  that  she  was  not  neutral,  the  court  will  not  discharge 
the  underwriters,  by  declaring  that  the  insured  has  forfeited  his  neu- 
trality. Park.  415. 

The  four  last  charges  in  the  libel  are  inconsistent  with  the  first. 
If  the  brig  and  cargo  were  hona  fide  French  property,  it  was  idle  to 
state  the  vessel  to  be  a  transport  of  flour,  stores  or  soldiers,  or  that  she 
had  committed  hostilities  against  the  British  nation.  To  consider  her  as 
real  French  property,  and  at  the  same  time  as  adopted  French  property, 
by  trading  at  Port  de  Paix  while  blockaded  by  the  British,  is  a  sole- 
cism. The  latter  charges  therefore  evidently  consider  as  a  neutral  ves- 
sel violating  the  law  of  nations,  and  consequently  liable  to  confiscation  ; 
and  this  opinion  the  judge  must  have  entertained,  notwithstanding 
the  generality  of  the  expressions  of  his  decree,  if  the  depositions  taken 
in  the  admiralty  are  in  the  least  attended  to. 

If  the  ground  of  decision  appears  to  be  a  foreign  ordinance, 
manifestly  unjust  and  contrary  to  the  laws  of  nations,  and  the  insured 
has  only  infringed  such  a  partial  law,  it  is  no  breach  of  the  warranty, 
80  as  to  discharge  the  insurer.     Park.  414. 

It  is  clear,  that  this  is  sui  generis.  The  circumstances  attending 
it  would  form  an  exception  to  general  rules  respecting  policies,  if  any 
such  existed  to  obstruct  the  plaintifPs  recovery.  He  knew  his  vessel 
was  captured  as  prize,  and  carried  into  Bermuda.  On  the  very  day 
he  received  this  inteligence  from  his  captain,  he  communicated  it  to 
the  defendant.  For  the  safety  of  his  property,  he  surmounts  the  com- 
mon premium  near  1700  dollars.  What  could  the  contracting  parties 
mean  by  their  agreement,  but  an  insurance  against  the  risk  of  the 
judge's  condemnation,  though  the  property  should  be  clearly  neutral  ? 
What  other  hazard  was  to  be  run  ?  The  capture  had  taken  place.  The 
owner  warranted  the  brig  and  cargo  to  be  Americans,  of  which  there 
cannot  be  a  shadow  of  doubt.  The  underwriter  indemnified  him 
against  the  casualty  of  the  Bermuda  Court  of  Admiralty,  believing  that 
the  appointmentof  a  new  governor  would  be  sucoeeded  by  a  new  train 
of  judicial  decisions,  and  that  the  piracies  under  form  of  law,  which  the 
Americans  had  experienced,  would  terminate.  He  looked  however 
f  oward  to  the  event  of  a  condemnation,  and  required  in  such  case 
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the  earliest  information,  in  order  to  institute  his  appeal  for  redress. 

The  court  in  their  charge  to  the  jury,  observed,  that  the  first  excep- 
tion taken  by  the  defendant,  had  been  abandoned,  the  testimony  not 
warranting  it.  A  concealment  of  the  truth  would  certainly  yitiate  the 
policy.  If  credit  was  given  to  the  plaintiff's  witness,  every  difficulty 
of  this  nature  would  be  obviated.  Indeed,  when  the  defendant  knew 
of  the  letter  received  from  the  captain,  he  was  put  on  his  guard ;  and 
as  it  lay  in  his  power  to  procure  the  proper  intelligence,  the  duty  of 
information  devolved  on  himself.  When  the  administration  of  justice 
is  pure,  a  small  matter  of  dutiable  or  prohibited  goods,  will  not  con- 
demn ft  vessel  in  the  course  of  trade.  But  the  effects  of  the  French 
passengers  were  not  the  ground  of  the  decree,  having  neither  been  ap- 
praised nor  sold  as  part  of  the  cargo. 

On  the  face  of  the^  decree  it  is  objected,  that  all  the  charges  in  the 
libel  are  declared  to  be  true.  But  it  has  been  properly  observed,  that 
the  first  charge  is  incompatible  with  all  the  rest.  The  four  last  pro- 
ceed on  the  supposition  that  the  brig,  though  neutral  property,  was 
engaged  in  different  services  prohibited  to  vessels  of  a  neutral  char- 
acter, and  thereby  incurred  a  forfeiture.  We  will  not  suppose  the 
judge  guilty  of  so  palpable  an  inconsistencey  as  to  have  founded  his 
sentence  on  all  the  charges,  or  to  have  condemned  without  proof.  We 
know  with  certainty  that  the  condemnation  is  not  specified  as  enemy's 
property,  and  that  such  conclusion  would  contradict  the  whole  proceed- 
ings. Considering  the  sentence  as  ambiguous  on  this  head,  we  have 
clearly  a  right  to  go  into  the  examination,  whether  the  brig  and  cargo 
were  American  property ;  and  on  the  proofs  adduced  to  us,  no  ques- 
tion whatever  can  remain,  but  that  the  whole  was  bona  Jide  American 
property,  excepting  the  trifling  household  furniture  and  baggage  of  the 
French  passengers.  And  we  moreover  fully  agree  with  the  counsel, 
that  the  risk  intended  to  be  insured  against,  was  the  condemnation 
of  the  property  in  the  admiralty,  in  case  it  was  really  American,  ac- 
cording to  the  true  agreement  of  the  contracting  parties. 

Verdict /?ro  qiier.  for  27,233  dolls.  96  cents,  and  6  cents  costs. 

The  counsel  for  the  defendant,  afterwards  moved  for  a  rule  to  show 
cause  why  a  new  trial  should  not  be  had  ;  but  the  court  on  argument, 
unanimously  refused  the  rule. 

Messrs.  Ingersoll,  Rawle,  and  Du  Ponceau,  pro  quer. 
Messrs.  Levris,  and  Tilgham,  pro  d^. 
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[A  bill  of  exception  was  afterwards  taken  to  the  charge  of  the  court, 
and  the  cause  was  removed  to  the  High  Court  of  Errors  and  Appeals 
by  writ  of  error.  The  court  after  argument,  unanimously  affirmed  the 
judgment.     July  Term  1797.] 


John  GARnmER, ' jun.  Ephraim  Oldek,  and  James  Olden  against 

Gbnty  Levaud. 

One  partner  defendant  cannot  call  hU  co-partner  (not  sued,)  as  a  witness  to  prove  the 
payment  of  the  company  debt. 

Action  for  goods  sold  in  St.  Domingo ;  and  the  question  was,  whether 
a  shipment  of  certain  sugar  and  coffee  had  not  discharged  the  debt. 

Mr.  IngersoU  for  the  defendant,  called  Robert  Branu  as  a  witness, 
who  was  proved  to  be  a  partner  with  the  defendant  at  the  time  of  sale. 
The  defendant  executed  a  release  to  him,  at  tke  bar. 

Mr.  Thomas  for  the  plaintiffs,  objected  to  his  competency.  If  ayer- 
dict  passes  for  the  plaintiffs,  he  will  be  liable  to  them,  in  case  Levaud 
should  be  insolvent.  If,  on  the  other  hand,  a  verdict  is  given  for  the 
defendant,  and  a  new  suit  should  be  brought  against  the  witness,  he 
may  discharge  himself  therefrom,  by  pleading  such  verdict  in  bar 
thereof.  So  that  qicacunque  via  dafOj  he  is  immediately  interested 
in  the  event  of  this  suit. 

The  defendant's  counsel  acquiesced  in  the  objection,  and  withdrew 
the  witness.     The  court  was  clearly  of  the  same  opinion. 

Verdict  j9ro  guer.  for  595/.  6^.  8c/. ,  and  six  pence  costs. 


Francis  Pavret,  Auan  Gabriel  Pele  and  Julian  Francis  Pels, 
surviving  partners  of  Pierre  Pavret  against  Elliston  Perot  and 

John  Perot. 

Agent  or  factor  cannot  charge  commission  on  the  payment  of  his  own  debt  to  his  prin- 
cipal: aliter  where  it  is  remitted  in  bills  of  exchange. 

The  only  question  in  this  case  was,  whether  the  defendants  were 
entitled  to  commissions  on  the  sums  to  be  recovered.  The  plaintiffs 
bad  a  commendatory  partnership,  and  carried  on  trade  at  Port  au 
Prince,  the  two  Peles  being  the  ostensible  and  active  partners.  'On 
the  death  of  Pierre  Pavret,  the  court  of  the  Senechaussej  of  Port 
an  Prince,  on  the  20th  October  1794,  decreed,  that  Francis  Pavret 
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was  entitled  to  collect  the  debts  of  the  late  company.  The  defendants 
were  agents  of  the  firm,  and  transacted  their  business  here.  They 
readily  settled  their  account,  and  agreed  to  pay  interest  thereon  :  but 
they  wished  that  a  judgment  should  pass  for  their  security,  and  agreed 
to  an  amicable  action  for  that  purpose.  The  defendant,  after  having 
charged  the  usual  commission  for  transacting  the  concerns  of  the  com. 
pany,  now  insisted,  that  the  custom  of  merchants  warranted  the  charge 
of  commissions  on  the  payment  of  the  balance,  and  examined  two 
witnesses  for  that  purpose. 

But  by  the  court.  If  such  is  the  usage  it  cannot  be  supported  under 
the  present  circumstances.  There  may  be  some  reason  for  such  a 
charge  by  a  factor,  where  he  remits  his  balance  in  bills  of  exchange. 
There  he  experiences  both  trouble  and  risque  on  negotiating  the  bills. 
Bnt  suppose  a  balance  settled  by  an  account  current  and  a  bill  of  ex- 
change drawn  for  the  amount,  would  not  the  factor  deem  himself 
bound  to  pay  it  without  deduction  ?  So  where  the  principal  himself 
receives  his  money  from  the  factor  at  his  place  of  abode,  would  it  not 
be  unreasoneble  in  the  latter  to  charge  a  commission,  on  the  payment 
of  his  own  proper  debt? 

Verdict  pro  quer.  for  4249  dollars  and  8  cents,  and  6  cents  costs. 

Mr.  Du  Ponceau,  pro  quer. 
Mr.  Rawle,  pro  tie/. 


•  »  %  ^» 


Lessee  of  James  Gardiner  againat  James  Wilson. 

Whero  after  judgment  in  ^ectmentthe  term  expires,  court  will  direct  an  amendment  bj 
enlarging  the  term.    Aliter  after  great  laches  and  delay. 

A  MOTION  was  made  last  March  term,  and  a  rule  to  show  cause 
granted,  why  the  plaintiflPs  term  should  not  be  enlarged,  and  a  writ  of 
possession  awarded. 

The  ejectment  was  brought  for  856  acres  of  land  in  Antrim  town- 
ship in  the  county  of  Cumberland,  and  at  Nisi  Prius  on  the  27th  May 
1773,  a  verdict  passed  for  the  plaintiff,  and  judgment  was  entered  in 
September  term  folloiiving  thereon,  with  this  addition,  '^  death  of  the  les- 
sor of  the  plaintiff  before  the  day  in  bank  suggested."  But  by  mistake 
of  *the  prothonotary,  the  verdict  and  judgment  was  entered  in  another 
ejectment  brought  by  the  same  plaintiff  against  Robert  Wilson,  in 
which  there  had  been  no  trial,  and  consequently  no  postea  to  warrant 
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it.  In  April  term  1783,  on  the  motion  of  Mr.  Wilson  for  the  plaintiff, 
a  rule  was  granted  to  show  cause,  why  the  record  should  be  amended 
by  striking  out  the  unwarranted  entries,  and  placing  them  to  the  pro- 
per action,  which  rule  in  the  following  term  was  made  absolute.  In 
consequence  thereof,  a  writ  of  habere  facias  possessionem  issued  re- 
turnable to  September  term  1784,  which  had  not  been  executed. 

The  motion  now  before  the  court  was*  continued  by  the  plaintiff's 
counsel,  until  the  state  of  the  family  of  the  lessor  of  the  plaintiff  could 
be  ascertained  by  proof.  An  affidavit  was  now  produced,  whereby  it 
appeared,  that  the  said  James  Gardiner  died  in  1773,  leaving  two  daugh- 
ters, Anne,  who  intermarried  with  James  M'Mullen,  who  died  26th 
October  1784,  leaving  six  children  by  her,  James,  Francis,  Mary,  Mar- 
tha, French  and  John  James  M^MuUen,  jun.  was  born  in  1762,  and 
died  5th  January  1785.  Francis  M'MuUen  was  born  18th  February 
1770,  and  is  now  in  full  life.  Mary  M'MuUen  was  born  9th  June  1774, 
and  married  Dr.Howes  Goldsborough.  Martha  M'Mallen  was  born  21st 
April  1776,  and  the  two  youngest  sons  are  still  minors. 

The  motion  was  made  in  behalf  of  the  surviving  children  of  the  said 
flames  M'MuUen.  The  said  James  Gardiner  had  also  another  daugh- 
ter, named  Martha,  who  married — Rees,  and  both  died  intestate  and 
without  issue.  The  lessor  of  the  plaintiff  made  a  will  in  writing,  where- 
by he  devised  the  lands  in  question  (^inter  alia)  to  William  Killen  and 
George  Read,  esqs.  his  executors,  in  trust  to  pay  his  debts. 

On  the  part  of  the  defendant,  an  affidavit  was  also  produced  stating 
that  improvements  had  been  made  on  the  lands  in  question,  and  fifty 
acres  of  land  cleared  thereon  since  the  verdict,  by  the  present  posses- 
sor, (the  grand-son)  and  Robert  Wilson  the  son  of  the  original  defend- 
ant ;  and  that  a  still  house  had  been  built  thereon  by  the  said  grand- 
son.    His  grandfather  and  father  died  since  the  verdict. 

It  was  admitted,  that  at  Nisi  Frius  at  Carlisle,  on  the  23d  May  1769, 
a  former  trial  was  had  between  the  same  parties  -for  the  same  lands, 
and  that  the  defendant  obtained  a  verdict,  on  which  judgment  was  after- 
wards rendered. 

For  the  plaintiff  it  was  insisted,  that  ejectments  are  mere  fictions,  and 
under  the  control  of  the  court  to  serve  the  puposes  of  justice.  8  Bl.Com. 
206.  2  Burr.655.  Whatever  scruples  courts  might  formerly  entertain  as 
to  amendments  in  ejectment,  they  are  now  carried  very  far.     2  Burr. 
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1161 ,  1162.  A  term  was  altered  from  five  jbo  ten  years  without  consent. 
2  dtra.  1272.  It  was  enlarged,  though  expired  twelve  jears  before  the 
ejectment  brought.2  Bl.Rep.  940.  The  time  of  the  demise  was  altered, 
to  preyent  the  operation  of  a  fine,  and  it  was  said  to  be  mere  matter  of 
form.  It  does  not  exist.  It  is  not  like  a  real  action.  4  Burr.  2249. 
And  in  a  late  case,  after  B.  R.  had  affirmed  a  judgment  in  ejectment  in 
Ireland,  it  amended  the  declaration  by  enlarging  the  term,  though  the 
record  had  been  remitted  to  Ireland.     Gowp.  841. 

It  was  said,  that  the  circumstances  attending  this  case,  warranted  the 
court's  interposition.  The  lessor  of  the  plaintiff  died  between  the  as- 
sizes and  the  day  in  bank.  The  opinion  then  generally  entertained, 
and  the  practice  uniformly  was,  that  his  death  abated  the  suit .  An 
eight  years'  war  succeeded  shortly  afterwards,  which  engrossed  every 
man's  attention.  Inter  arma  silent  leges.  James  M'Mullen  the  fa- 
ther died  in  October  1784,  and  hence  the  writ  of  possession  remained 
unexecuted.  His  children  were  minors,  to  whom  no  laches  is  imputa- 
ble, and  the  general  apprehension  of  the  family  was,  that  the  lessor  of 
the  plaintiff  had  died  intestate  as  to  the  lands  in  question. 

On  the  part  of  the  defendant,  the  equitable  discretion  of  the  court  un- 
der proper  circumstances,  was  admitted,  though  the  law  was  formerly 
otherwise.  1  Salk.  257.  But  here  has  been  the  grossest  negligence 
and  laches,  which  the  law  will  not  encourage  or  assist.  A  delay  of  no 
less  than  22|^  years  has  intervened  between  the  verdict  and  the  motion 
for  the  present  rule.  Though  the  grand  children  were  minors,  yet  the 
estate  was  vested  in  the  executors  for  the  payments  of  debts.  Besides 
M'Mullen  the  father,  or  his  son  James,  when  he  camo  of  age  in  1783, 
or  Rees,  lay  under  no  disqualification.  The  statutes  of  limitation  once 
begining  to  run,  will  run  on  notwithstanding  coverture  or  minority. 
Courts  of  equity  will  reduce  a  stale  demand  to  a  reasonable  time  though 
the  statute  of  limitations  be  not  pleaded,  and  make  use  of  that  as  a 
rule  in  the  exercise  of  its  discretion.  1  Atky.  494.  They  adopt  the 
statute  as  a  positive  rule,  and  apply  it  by  parity  of  reason  to  cases  not 
within  it.  2  Burr.  961.  And  both  courts  of  law  and  equity  will  make 
a  strong  presumption  in  favor  of  a  possession  of  twenty- one  years.  2 
Atky.  67.  No  writ  of  error  shall  have  effect,  unless  brought  within  seven 
years  after  judgment,  under  the  act  of  assembly  passed  13  th  April  1791 
§  20.  8  Dall.  Laws,  99. 

What  effects  has  this  inexcusable  delay  produced?  The  ori- 
ginal defendant,  believing  that  the  plaintiff  had  relinquished  his 
elaim,  has  made  provision   by  his  will  for  his  son  Robert   out  of 
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these  lands,  and  has  followed  Gardiner  to  the  graye.  Robert  purchased 
other  part  of  the  lands  from  another  brother,  improyed  the  whole,  and 
has  also  paid  the  debt  of  nature,  under  a  firm  confidence  that  his  son 
would  succeed  to  the  peaceable  possession  of  the  paternal  inheritance. 

The  present  possessor  has  likewise  improyed  and  built  on  the  prem- 
ises ;  and  the  rule  now  prayed  for  goes  to  de'feat  the  reasonable  expec- 
tations and  labours  of  the  whole  family. 

The  former  yerdict  for  the  defendant  in  1769  will  haye  weight  with 
the  court,  in  such  a  case  as  the  present.  We  haye  reason  to  belieye, 
that  the  last  yerdict  was  a  hard  one,  and  to  effect  a  possession  under 
it  at  this  day  would  throw  the  now  occupant  in  a  much  worse  situation 
than  if  the  plaintiff  had  pursued  his  pretentions  with  due  and  reason- 
able yigilance. 

Yeates,  J.,  before  the  reply  of  the  plaintiff's  counsel  mentioned,  that 
he  was  present  at  the  trial  in  Carlisle  in  May  1773,  and  that  the  jury 
were  kept  together  a  great  length  of  time  without  any  refreshiXient, 
before  they  agreed ;  and  that  on  the  day  succeeding  the  deliyery  of 
their  yerdict  in  court,  a  number  of  the  jurors  called  on  the  judges  at 
their  chambers,  and  expressed  great  dissatisfaction  with  their  findings 
complaining  that  they  were  starved  into  the  measure  by  the  stiffness 
of  one  of  their  fellows. 

Per  curiam.  Exclusiye  of  the  anecdote  just  giyen  to  us  respect* 
ing  this  yerdict,  and  the  former  trial,  we  do  not  apprehend,  that  the 
circumstances  of  this  case  will  warrant  our  making  the  rule  absolute. 
Here  has  been  great  and  inexcusable  laches  and  neglect,  and  recurrence 
is  hfikd  to  our  equitable  discretion  for  a  healing  remedy.  In  certain 
instances  the  court  would  interpose  in  directing  an  amendment  of  the 
nature  applied  for.  But  the  maxim  is,  vigilaniihus  ei  non  dor- 
mientibus  jura  subveniuni.  Hob.  847.  After  so  long  delay, 
it  would  essentially  injure  the  present  occupant  to  direct  a  change  of 
possession,  without  a  new  hearing.  Sappose  he,  or  his  predecessors 
had  gained  a  title  in  this  length  of  time,  from  Gardiner  or  any  other 
person,  ought  he  to  be  preyented  from  showing  it,  before  the  possession 
is  wrested  from  him  ?    The  plaintiff  must  be  put  to  his  new  ejectment. 

Motion  denied. 

Messrs.  M.  Leyy,  mi  J.  B.  M'Kean,  pro  quer. 
Messrs.  Ingersoll,  and  Tilghman,  pro  de/. 
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WnuAM  M'Carty  surviving  partner  of   James  Cummins  against 

Georgb  Emlen. 

A  partnership  debt  may  be  attached  for  the  private  debt  of  one  of  the  partners,  and 
his  interest  therein  shall  be  bound  thereby. 

This  cause  came  before  the  court  on  a  case  stated.     A  foreign  attach- 
ment issued  at  the  suit   of  Elizabeth  Fringle,  administratrix  of  John 
Pringle,  against  the  said  William  M'Carty  f  or  a  debt  due  by  M'Cartyin 
his  private  capacity  to  Pringle,  returnable,  to  March  term  1793,  iu  the 
Common  Pleas  of  Philadelphia  county.     The  attachment  was  served, 
and   effects  attached  in  the  hands  of  the  said    George  Emlen,  who 
was  the  debtor  of  M'Carty  and  Cummins  in  company.     Previous  there- 
to, the  present  action  was  instituted  in  the  Supreme  Court  to  September 
term  1798,  by  William  M'Carty,  as  surviving  partner  of  James  Cum- 
mins, against  George  Emlen,  and  on  the  4th  March  1793,  a  reference 
was  agreed  to,  and  a  report  made  on  the  20th  January  1795,  in  favor 
of  the  plaintiff  for  165/.  Os.  lid.  on  which  judgment  was  rendered  the 
same  term.     The  question  submitted  to  the  consideration  of  the  court 
was,  whether  the  debt  due  from  the  said  George  Emlen  is  secured 
by  the  said  attachment :  Or  whether  the  debtor  will  be  exonerated 
by  a  payment  to  the  attorney  of  William  M'Carty,  and  also  a  creditor 
of  the  house  of  M'Carty  and  Cummins  ? 

The  case  was  argued  at  the  last  March  term,  by  Mr.  Tilghman  for 
the  plaintiff,  and  by  Mr.  IngersoU  for  Mrs.  Pringle,  and  lay  over  until 
the  present  term  for  the  filling  up  of  the  dates. 

For  the  plaintiff.  The  case  naturally  divides  itself  into  two  points. 
1.  Whether  this  debt  was  attachable?  2.  If  it  was,  what  ought  to 
be  the  effect  of  the  attachment  ? 

1.  It  is  clear  from  the  cases  in  the  English  books,  that  such  an 
attachment  cannot  be  supported  by  the  custom.  When  the  court  is 
once  possessed  of  an  action  for  a  demand,  foreign  attachment  will 
not  lie  for  the  debt.  1  Salk.  291.  A  debt  sued  for  in  B.  R.  can- 
not be  attached  in  London ;  because  the  inferior  court  cannot  attach  a 
debt  in  the  superior  court.  Cro.  El.  101,  157,  168,  568,  691.  If  a 
suit  be  begun  in  B.  R.,  C.  B.,  exchequer  or  chancery,  no  foreign  attache 
ment  shall  prevent  the  judgment.  2  Cha.  Ca.  233,234.  S.  P.  IRol. 
Ab.  552,  F.  pi.  1,2,  3,  4.  1  Bac.  Ab.  691.  Espin.  231.  3  Corn- 
Dig.  424.  Dy.  247,  in  marg.  1  Rol.  Rep.  105.  So  a  duty  which 
accrues  by  matter  of  record,  cannot  be  attached.    1  Leon.  20.    So  an 
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attacliment  of  goods,  after  the  money  is  in  the  sheriffs  hands,  is  void. 
1  Leon.  26-1:,  pi.  858.  Money  awarded  to  be  paid  hj  A  to  B,  under 
a  rule  of  court,  cannot  be  attached.  Per  Buller.  4  Term  Rep.  313. 
The  solid  principle  seems  to  be,  that  the  law  will  not  permit  suits  to  be 
spun  out  ad  infinitum  and  there  is  no  reason  why  it  should  not  govern 
here.  In  conformaty  to  his  system  it  has  been  resolved,  that  a  defen- 
dant in  a  former  suit,  should  not  be  allowed  to  attach  the  moneys  re- 
covered against  him,  in  the  hands  of  the  prothonotary.     Dall.  854. 

2.  Elizabeth  Pringle  has  sued  William  M^Garty  in  his  private 
individual  right,  and  to  obtain  her  demand  has  attached  a  partnership 
debt.  The  plaintiff  in  the  present  suit,  represents  the  firm  of  M'Carty 
and  Cummins,  and  is,  a  trustee  for  the  payment  of  the  debts  of  that 
house.  But  the  partnership  stock  is  first  liable  to  partnership  debts. 
If  there  be  two  partners,  and  execution  against  one,  the  sheriff  must 
seize  the  goods  of  both,  and  sell  annun  divided  moiety,  and  the  vendee 
will  be  tenant  in  common  with  the  other  partner.  1  Salk.  382.  2  Ld. 
Ray.  871.  1  Show.  174.  Comb.  217.  The  judgment  against  one 
partner  for  his  separate  debt,  shall  not  put  the  other  in  a  worse  situa- 
tion. After  the  partnership  debts  are  paid  the  surplus  shall 
be  liable  to  the  private  debts  of  the  company.  3  Wms.  183. 
Joint  traders  becoming  bankrupt,  the  joint  creditors  shall  be  first 
paid  out  of  the  partnership  effects,  and  the  separate  creditors  out  of 
the  separate  effects.  And  if  there  be  any  surplus  of  the  partnership 
effects,  after  all  the  partnership  debts  paid,  the  separate  creditors 
shall  come  in  :  and  so  vice  versa^  the  partnership  creditors  shall  come 
in,  on  a  surplus  of  the  separate  estate.  2  Wms.  500.  There  shall  be 
no  defalcation  of  a  private  demand  against  a  partnership  debt,  for  the 
co-partnership  debts  must  be  first  paid.  1  Wms.  326.  On  the  disso- 
lution of  a  partnership,  a  partner  can  only  have  a  right  to  an  account 
of  the  partnership,  and  to  the  balance  due  to  him,  if  any  on  that  ac- 
count. The  creditors  of  one  partner  can  only  have  the  undivided  share 
of  his  debtor  in  the  partnership  effects.  Cotvp.  449.  It  is  therefore 
submitted,  that  the  attachment  can  only  affect  the  surplus,  after  the 
creditors  of  the  company  are  paid. 

For  the  defendant,  on  the  first  point,  it  was  contended,  that  the 
cases  in  England  depend  on  the  principle,  that  the  process  of  an  infe- 
rior jurisdiction  shall  not  stop  the  proceedings  of  a  superior  court ;  this 
does  not  apply  to  Pennsylvania.  Here  the  first  suit  had  not  proceeded 
to  judgment,  when  the  attachment  was  served ;  and  there  is  a  striking 
difference  between  actions  in  their  commencement,  and  those  wherein 
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judgment  has  been  entered.  Foreign  attachments  are  here  founded 
on  our  own  law,  which  merely  respects  foreigners,  and  was  intended  to 
oblige  them  to  give  bail.  The  remedy  by  attachment  was  meant  to  be 
oo-extensive  with  cases  where  the  party  was  in  court,  and  it  never 
could  have  been  the  object  of  the  legislature  to  exempt  debts  when  re* 
covered  from  other  suits. 

As  to  the  second  point,  the  law  as  stated  in  Cowp.  449,  seems  to 
be  contradicted  by  a  later  case  in  Doug.  627,  where  it  was  resolved, 
that  if  on  an  execution  against  one  of  two  partners,  the  partnership 
goods  are  taken  and  sold,  the  sheriff  shall  pay  over  to  the  other  part- 
ner a  share  of  the  produce  thereof,  proportioned  to  his  share  in  the 
partnership  effects. 

The  court  this  term  proceeded  to  deliver  their  opinions. 

M'Kean  C.  J.  The  objection  made  against  the  plaintiff,  .(Mrs. 
Pringle's)  recovery,  are  that  a  suit  was  pending  against  Emlen  by 
M'Carty  the  surviving  partner,  and  that  partnership  debts  must  be 
paidjn  the  first  instance.  In  England,  choses  in  action  are  attachable 
by  custom,  in  the  inferior  courts.  The  reason  why  debts  put  in  suit 
there  were  not  suffered  to  be  attached,  arose  from  the  courts  of  West- 
minster Hall  not  permitting  proceedings  begun  before  them,  to  be  ar- 
rested in  their  progress  by  the  smaller  jurisdictions.  But  this  reason 
cannot  hold  in  Pennsylvania.  I  think  this  debt  was  attachable,  other- 
wise foreigners  will  be  in  a  better  situation  than  the  people  of  our  own 
state  But  I  also  thmk,  that  a  legacy  is  not  attachable,  nor  money  re- 
covered in  a  suit  in  the  sheriff's  or  prothonotary's  hands,  and  that  a 
defendant  after  paying  a  debt  recovered  against  him,  shall  not  be 
permitted  to  attach  it.  The  latter  points  were  determined  in  the  court. 
Dall.  854. 

It  is  in  general  a  good  rule,  that  partnership  stock  shall  first  be  ap- 
plied to  pay  partnership  debts,  but  it  does  not,  in  my  opinion,  extend 
to  the  present  case,  and  holds  only  in  the  cases  of  bankruptcy  and  ac- 
tual insolvency,  when  an  execution  issues  against  one  partner.  It 
seems  impracticable  to  apply  it  to  the  matters  in  controversy.  For  how 
could  this  adjustment  be  effected  ?  How  long  should  the  plaintiff  in  the 
attadbiment  wait?  The  case  in  Doug.  650,  appears  to  be  in  point,  and 
settles  this  question.  So  that  my  opinion  on  the  whole  is,  that  one 
half  of  the  money  attached  be  awarded  to  Mrs.  Pringle,  and  the  other 
half  to  the  surviving  partner 

Shipp^  J.  I  also  am  of  opinion  that  the  share  of  M'Carty  in  the 
partnership  is  liable  to  the  attachment,  and  that  execution  may  be  had 
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thereof.  Tlie  rule  spoken  of  is  only  applicable,  to  the  cases  of  bank- 
ruptcy and  actual  insolvency.  It  would  be  improper,  that  the 
administratrix  should  wait  until  the  whole  of  the  partnership 
accounts  are  settled.  If  the  company  stock  was  dispersed  over  the 
different  quarters  of  the  world,  what  length  of  time  would  it  take 
to  ascertain  whether  there  would  be  a  sufficiency  of  effects  to  pay 
tlie  partnership  debts  ?  It  would  be  impossible  to  carry  the  measure 
into  execution,  where  many  inquiries  of  an  intricate  nature  must 
necessarily  be  gone  into. 

Yeates,  J.  The  act  of  assembly  of  4  Anne  (Pro v.  Laws,  44,)  pur- 
sues in  substance  the  custom  of  the  city  of  London  respecting  for- 
eign attachments,  though  the  mode  of  procedure  under  it  is  some- 
what variant. 

There  can-  be  no  doubt  in  England,  from  the  cases  cited  on  the 
argument,  and  many  others,  that  when  once  a  suit  has  been  insti- 
tuted in  the  superior  court  of  Westminster,  for  the  recovery  of  any 
debt  or  demand,  though  it  has  not  been  followed  by  a  judgment, 
that  the  inferior  courts  cannot  prevent  the  plaintiff  from  proceeding, 
by  issuing  a  foreign  attachment.  These  decisions,  principally  in 
the  old  books,  are  declared  to  be  founded  on  the  jealousy  which 
the  superior  courts  had  of  their  jurisdiction,  and  on  the  impropri-. 
ety  of  inferior  courts  withdrawing,  by  their  interposing  process, 
actions  which  had  originated  before  a  higher  tribunal.  But  this 
objection  does  not  occur  amongst  us,  from  a  different  arrangement 
of  judicial  powers.  The  same  courts  which  compel  an  appearance 
by  the  process  of  capias  or  summons,  issue  writs  of  foreign  attach- 
ment. Whether  the  modern  adjudications  rest  on  a  different  prin- 
ciple, the  danger  of  multiplying  and  protracting  suits  to  a  length, 
seeins  unnecessary  to  be  determined,  since  we  must  ultimately 
recur  to  our  own  municipal  law,  as  the  rule  of  our  judgment. 

The  preamble  of  the  act  expresses  the  evil  intended  to  be  reme- 
died thereby.  Previous  thereto,  "the  effects  of  persons  absenting 
were  not  equally  liable  with  tliose  of  persons  dwelling  upon  the 
spot,  to  make  restitution  for  debts  by  them  contracted, "  &c.  To 
put  both  classes  of  debtors  on  the  same  footing,  the  county  courts 
were  impowered  to  grant  writs  of  attachment  against  the  goods  and 
chattels  of  persons  non-resident,"  in  whose  hands  or  possessions  the 
Bame  shall  be  found."  To  assert  that  the  legislature,  with  this 
declared  object  in  view,  intended  to  place  persons  non-resident  in  a 
more  advantageous  state  than  the  citizens  of  the  government,  would 
be  harsh  doctrine.  In  many  cases,  the  first  notice  received  of  a  for- 
eigner having  effect  within  the  commonwealth,  is  from  his  commenc- 
Vol.  n.  13 


194  CASES  IN  THE  SUPREME  COURT  [1797 

ing  his  suit.  If  during  its  continuance,  his  right  of  action  is  shel- 
tered against  process,  a  thousand  modes  may  be  devised  by  the 
agent  to  protect  it  in  trcmsitu  to  his  constituent ; — and  thus  while 
our  courts  are  open  for  the  recovery  of  the  demand  of  the  person 
not  residing  within  the  state,  they  are  shut  against  his  creditors,  who 
must  prosecute  their  rights  in  a  foreign  country,  under  every  dis- 
advantage. The  inconveniences  which  must  necessarily  result  from 
such  a  construction  of  the  act,  oblige  me  to  declare  my  concurrence, 
that  the  effects  of  a  person  non-resident  are  liable  to  a  writ  of  for- 
eign attachment,  though  an  action  has  been  brought  in  the  state 
courts  for  their  recovery. 

To  advance  substantial  justice,  the  Court  of  B.  R.  in  a  case  where 
a  plaintiff  could  not  find  sufficient  effects  of  the  defendant  to  satisfy 
his  judgment,  have  ordered  the  sheriff  to  retain  for  the  plaintiff's 
use,  money  which  he  had  levied  in  another  action,  at  the  suit  of 
the  defendant.    Armistead  v.  Philpot.  Doug.  219. 

Another  question  remains  to  be  decided  on.  The  debt  due  from 
George  Emlen  was  owing  to  the  partnership  of  Jf 'Carty  and  Cum- 
mins. Elizabeth  Pringle,  as  administratrix  of  John  Pringle,  claims 
a  demand  from  M^Carty,  due  in  his  private  and  individual  capacity. 

It  has  been  settled,  as  well  on  the  ground  of  convenience  as  natu- 
ral justice,  that  joint  or  partnership  stock  must  in  the  first  place  be 
applied  to  pay  the  joint  partnership  debts,  and  that  the  creditors  of 
a  separate  partner  shall  not  be  led  in  on  the  joint  estate,  till  all  the 
joint  debts  are  first  paid.    2  Vem.  293  706.    As  between  one  part- 
ner and  the  separate  creditors  of  the  other,  they  cannot  effect  the 
stock  any  further  than  that  partner  could  whose  creditors  they  are. 
1  Vez.  242.    No  separate  creditor  of  any  one  partner  by  any  assign- 
ment or  execution,  can  be  entitled  to  more  than  the  person  in  whose 
place  he  stood,  but  can  only  have  such  as  was  his  debtor's  share, 
after  the  other  partner  is  satisfied.    1  Yes.  497.    If  a  creditor  of 
one  partner  takes  out  execution  against  the  partnership  effects,  he 
can  only  have  the  undivided  share  of  his  debtor,  and  the  sherifl's 
vendee  must  take  the  goods  as  tenant  in  common  with  the  other 
partner.    The  creditor  must  take  the  undivided  share  in  the  same 
manner  the  debtor  himself  had  it,  and  subject  to  the  rights  of  the 
other  partner.    Oowp.  449.    3  Wms.  183.    These  principles  I  ap- 
prehend to  be  general,  and  that  they  are  not  confined  merely    to 
bankruptcies  and  actual  insolvencies.    A  strong  probable  insol- 
vency I  take  to  be  within  the  same  reason.    Where  no  insolvency 
of  the  company  is  feared,  the  grounds  of  the  resolutions  stated  nciiist 
clearly  fail. 

I  acknowledge  that  considerable  difficulties  may  occur  in   ma- 
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'ny  iDBtances,  in  ascertaining  whether  there  are  sufficient  fiinds  to 
pay  the  partnership  debts,  over  and  above  the  company  debt  attach- 
ed ;  bnt  I  think  in  a  nnmber  of  cases  it  may  be  effected  by  a  refer- 
ence. The  delay  in  my  idea  ir  necessarily  incident  to  Ae  attach- 
ment of  a  company  debt,  for  a  demand  against  one  partner  individu- 
ally. In  Eddie  v.  Davidson,  Doug.  660,  it  does  not  appear  that 
there  were  many  doubts  entertained  of  the  solvency  of  Davidson 
and  Bimie  to  pay  the  debts  of  their  late  partnership ;  but  the  coun- 
ter affidavit  denied  that  Bimie  had  an  equal  share  in  the  partner- 
ship effects,  and  stated  that  he  had  embezzled  the  joint  stock  to  a 
considerable  amount ;  and  the  court  di^cted  that  it  should  be  re- 
ferred to  the  master  to  take  an  account  of  the  share  of  the  partner- 
ship effects  to  which  Bimie  was  entitled,  and  such  share  only  was 
to  be  paid  to  his  assignees.  The  case  therefore  in  principle  resem- 
bles the  resolution  cited  in  Cowp.  449,  and  some  difficulty  and 
delay  must  have  occurred  on  the  master's  inquiry. 

If  Pringle,  the  intestate,  had  owed  a  sum  to  the  company,  equal 
to  the  private  debt  due  to  him  from  M'Oarty,  he  could  not  on  a 
suit  brought  against  him  therefor,  have  deducted  M'Carty's  propor- 
tion of  the  company  debt  from  the  demand  against  himself,  unless 
there  was  surplus  beyond  what  would  pay  the  debts  of  the  co-part- 
nership. 1  Wms.  826^  827.  2  Vem.  293.  1  Atky.  100.    It  would 
seem  to  follow,  that  the  administratrix  should  not  be  in  a  better 
situation,  when  there  was  no  debt  due  by  the  partnership  to  her 
intestate.    The  result  therefore  of  my  sentiments  on  the  last  point, 
(which  I  give  with  no  small  diffidence^)  is,  that  if  there  is  any  sur- 
plus after  paying  the  company  debtsof  U'Carty  and  Cummins,  the 
former's  share  of  such  sarplus,  so  far  as  it  respects  the  debt  in  ques- 
tion recovered  against  George  Emlen,  only  is  bound  by  the  attach- 
ment of  Elizabeth  Pringle.    It  is  stated,  that  the  attorney  in  fact 
of  the  plaintiff  claims  as  a  creditor  of  the  company. 

Smith,  J.  I  will  not  give  my  opinion  fiilly,  though  I  have  pre- 
pared it  at  some  length.  The  Chief  Justice  has  expressed  my  senti- 
ments entirely,  and  I  perfectly  concur  with  him. 

Judgment  that  moiety  of  the  money  attached  be  paid  to  Eliza- 
beth Pringle,  administratrix  of  John  Pringle,  by  George  Emlen, 
the  garnishee,  and  that  the  remaining  moiety  be  paid  to  William 
J£'Oarty,  the  plaintiff  in  this  action* 

Vide  4  Vez.  jun.  896,  in  the  exchequer  in  1779,  wherein  it  is 
held  that  assignee,  executor  or  separate  creditor  coming  in  the 
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right  of  one  partner  against  the  joint  property,  comes  into  nothing- 
more  than  an  interest  subject  to  an  account  between  the  partner- 
ship and  partner,  and  therefore  to  the  joint  debts.  An  assignee, 
under  a  separate  commission  of  bankruptcy,  has  only  the  same 
right  to  stand  in  the  place  of  the  bankrupt  by  tlie  common  law,  not 
under  the  baukrupt  laws. 


•»  •  ^* 


Evan  Lewis  against  Thomas  Fisher  and  Sa^iuel  R.  Fisher,  who 
survived  Esther  Lewis,  executors  of  Samuel  Lewis. 

By  a  devise  "  two  nephews  and  nieces  of  every  description,  mentioned  in  the  will,"  of 
the  residue  of  the  testator's  estate,  the  *^  children"  of  nephews  and  nieces,  and  denomi- 
nated as  such  in  the  will,  shall  not  take ;  nor  shall  a  niece  by  marriage. 

Case  stated,  under  the  last  will  of  Samuel  Lewis,  dated  21st 
Mav  1793,  in  these  words : 

"  I  Samuel  Lewis  <fec.,  do  hereby  constitute  and  appoint  my  wife 
executrix,  and  her  brothers  Thomas  Fisher  and  Samuel  R.  Fisher 
my  executors,  and  direct  them  to  pay  my  debts  and  funeral  expenses. 
Item,  I  give  and  bequeath  to  my  niece,  Catharine  Parker,  the  sum 
of  200Z.  to  be  paid  to  her  within  one  year  after  my  decease;  and 
likewise  I  give  and  bequeath  to  my  niece,  Phoebe  Gillinghara,  the 
sum  of  200Z.,  to  be  paid  to  her  within  one  year  after  my  decease. 
Item,  I  give  and  l^equeath  to  Hannah  Cadwalader,  my  housekeeper, 
the  sum  of  lOOZ.,  to  be  paid  to  her  within  one  year  after  my  decease. 
Item,  I  give  and  bequeath  to  my  well  beloved  wife,  all  and  every 
part  of  the  estate  both  real  and  personal  devised  to  her  by  the  will 
of  her  late  father  deceased,  and  the  sum  of  2000Z.,  and  all  my  house- 
hold goods  and  furniture  at  her  own  disposal ;  and  all  the  interest 
arising  out  of  the  remainder  part  of  my  estate,  during  her  natural 
life.     Item,  I  give  and  bequeath  to  my  niece,  Catharine   Parker, 
the  sum  of  500Z.,  to  be  paid  her  within  one  year  after  my  wife's 
decease  ;  and  I  give  and  bequeath  to  her  eight  children  (to  wit, 
Thomas,  Samuel,  Martha,  Ester,  Anne,  Mary  Catharine  and  Sarah,) 
each  of  them  the  sum  of  100^.,  and  I  give  and  bequeath  to  my  niece, 
Martha  Evans,  the  sum  of  500Z.;  and  I  give  and   bequeath  to  her 
son  Robert  the  sum  of  lOOZ.;  to  be  paid  after  my  wife's  decease  ;  and  I 
give  and  bequeath  to  Mary,  daughter  of  my  niece,  Esther  GaiTigiies 
deceased,   the  sum   of  lOOZ.;   and  I  give  and   bequeath  to  John 
Ilallowel    and    Edward    Ilallowel,  sons  of  Israel   Ilallowel    de- 
ceased,  each  of  them    the   sum  of  100/.,   to    be   paid  after   my 
wile's   decease;  and  I   give   and    bequeath   to   Mary    Ilallowel, 
widow  of  Israel   Hallowel    deceased,    the   sum   of  100/.;  and    I 
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give  and  bequeath  to  Phoebe  Gilliugham  th  sum  of  lOOZ. ;  and  I 
give  and  bequeath  to  her  children,  (to  wit,  Martha,  James  and  Es- 
ther,) each  of  tliem  the  sum  of  lOOL  ;  and  1  give  and  bequeath  to 
Elizabeth  Waring  the  sum  of  500^. ;  and  I  give  and  bequeath  to 
her  son,  Thomae  Parker  the  sum  of  lOOZ.,  each  sum  to  be  paid  after 
mj  wife's  decease  ;  and  I  give  and  bequeath  to  the  difldren  of  Wil- 
liam Clifton,  (to  wit,  William,  Hannah,  John,  Sarah  and  Catharine,) 
each  of  them  the  sum  of  1001.  Item,  I  give  and  bequeath  to  my 
nephews,  Samuel  Lewis,  Evan  Lewis  and  John  Lewis,  (sons  of  my 
brother,  John  Lewis  deceased,)  each  of  them  the  sum  of  2501. ;  and 
I  give  and  bequeath  to  their  sisters  Rachel  and  Elizabeth,  each  of 
them  the  sum  of  250Z. ;  and  I  give  and  bequeath  to  the  children  of 
my  nephew^Henry  Lewis,  deceased,  each  of  them  the  sum  of  lOOZ., 
they  being  in  their  minority  and  their  names  to  m|  unknown  ;  and 
I  give  and  bequeath  to  the  children  of  my  niece,  Catharine  Knox, 
deceased,  (to  wit,  Jane,  James  and  Lewis  Knox,)  each  of  them  the 
sum  of  lOO^.,  they  being  in  their  minority,  the  above  sums  to  be 
paid  after  my  wife's  decease,  and  when  they  shall  arrive  at  the  age 
of  twenty  one  years.  .Item,  I  give  and  bequeath  to  tlie  contribu- 
tors to  the  Pennsylvania  hospital  the  sum  of  lOOZ.  &c. 

Lastly,  all  the  rest  and  residue  of  my  estate,  if  anj'  should  remain 
when  all  my  debts  and  legacies  are  paid,  I  give  and  devise  to  be 
equally  divided  among  my  nephew  and  nieces  of  every  description, 
mentioned  in  this  will,  in  equal  proportions,  part  and  share  alike; 
and  also  I  give  full  power  and  authority  to  my  executors,  or  the 
8urvivoi*8  or  survivor  of  them,  to  grant,  bargain,  sell  and  convey** 
(all  his  lands,  &c.) 

At  the  time  of  making  the  said  will,  the  testator  had  the  several 
nephews  and  nieces  therein  named,  and  also  certain  oth'er  nephews 
and  nieces,  who  were  not  named  therein. 

The  father  of  said  testator  had  two  wives  ;  viz. 
Liewis,  by  wliom  he  had  several  children  (besides  the  testator) 
Yrhose  children,  or  some  of  them,  are  called  by  the  testator  in  his 
said  will,  his  nephews  and  nieces  ;  and  his  second  wife  Catharine 
Ijewis,  by  whom  he  had  also  several  children,  (brothers  and  sisters 
of  the  half  blood  of  the  testator,)  whose  children  or  some  of  them, 
ai'e  named  in  the  said  will  as  his  nephew  and  nieces  ;  but  no  other 
person  is  by  the  testator  in  his  said  will,  named  as  being  his  nephew 
or  niece. 

Catharine  Parker,  Phoebe  Qillinham,  Martha  Evans,  Elizabeth  War- 
ing, Israel  Hallowel  and  Henry  Lewis,  were  nieces  and  nephews  of 
the  testator  of  the  whole  blood ;  and  Esther  Garrigues,   Rachel 
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Lewis,  Elizabeth  Lewis,  Catharine  Knox,  Samuel  Lewis,  Evan  Lewis 
and  John  Lewis  were  nieces  and  nephews  of  the  testator  of  the 
half  blood. 

Two  questions  were  submitted  to  the  court.  1.  Wliether  the 
children  of  the  nephews  and  nieces  of  the  said  testator,  (that  is, 
such  of  them  as^re  named  in  the  will,)  were  included  in  theterms 
"  nephews  and  nieces  of  every  description,*'  and  as  such  i-espect- 
ively  entitled  to  the  proportions  of  the  residue  of  his  estate  ? 

2.  Whether  Maiy  Hallowel,  the  widow  of  Israel  Hallowel  de- 
ceased, who  was  a  nephew  of  the  testator,  was  entitled  as  a  niece,  to 
a  proportion  of  such  residue  ?  Messrs.  Eawle  and  Thomas  for  the 
great  nephews  and  nieces  argued,  that  they  were  more  nearly  of  kin 
to  the  testator  (tjiose  who  were  of  the  whole  blood,)  than  the  neph- 
ews and  nieces  of  the  half  blood,  and  would  be  entit1e<i  to  take  in 
the  same  manner  as  "grand  children  "  would  take  under  a  devise  to 
"  children  ;"  and  it  could  not  be  presumed,  that  the  testator  did  not 
consider  them  as  equal  objects  of  his  bounty,  with  their  surviv- 
ing uncles  and  aunts,  being  mentioned  in  his  will.  As  to  Mary 
Hallowel,  she  was  a  widow  of  a  nephew  of  the  whole  blood.  She 
is  not  stiied  a  niece  in  the  will,  but  in  fact  was  such,  she  having 
been  the  wife  of  a  nephew.  She  may  justly  bo  deemed  to  be  within 
the  words,  "  nephews  and  nieces  of  every  description,  "  mentioned 
in  this  will."  And  it  is  worthy  of  observation,  that  the  will  does 
not  go  on,  saying  ^^  mentioned  in  this  will  as  nephews  and  nieces." 

It  is  not  to  be  expected  that  authorities  can  be  produced  in  the 
very  expressions  of  the  will ;  but  the  following  cases  may  be  cited 
as  illustrative  of  the  principle,  under  which  they  claim. 

Legacies  to  first  and  second  cousins  ;  testator  had  at  his  death  one 
first  cousin,  three  first  cousins  once  removed,  and  a  great  niece. 
All  shall  take,  the  intention  being  to  give  legacies  to  relations,  not 
more  remote  than  second  cousins.  2  Bro.  Cha.  Ca.  125.  Provis- 
ions for  children  held  to  extend  to  grand-children  and  great  grand- 
children. Ambl.  555.  Under  the  word  "  children  "  in  a  will,  grand- 
children may  take.  The  intent  of  a  declaration  of  trust  being  to 
provide  for  several  stocks,  and  at  a  distance  of  time,  "  children  " 
extended  to  issue  in  general.  1  Vez.  200. 

Money  bequeathed  to  A  for  life,  and  if  she  died  in  the  life  of 
her  husband,  to  go  to  the  children  of  her  sister  B  in  such  shares 
as  A  should  advise,  some  of  the  children  of  B  died  leaving  issue, 
and  then  A  dies  in  the  life  of  her  husband,  making  no  appointment. 
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Decreed,  the  money  to  be  diBtribnted  among  the  children  of  B  and 
their  representatives,  ^p^  stirpes ^  and  not  ^er  c(ypita.  2  Vem.  50. 

A  settles  lands  to  the  use  of  himself  for  life,  remainder  to  such  of 
his  four  children,  and  in  such  shares  and  proportions  as  A  by  any 
writing  should  appoint.  A  may  not  only  limit  the  land  to  any  of 
his  children,  but  may  charge  the  lands  with  any  rent  charge  or 
sums  of  money  for  any  of  his  children.     2  Vem.  80. 

If  one  devises  lands  to  A  and  his  wife  and  their  children  or  issue, 
and  they  have  no  children  at  the  time  of  the  devise,  they  have  an 
estate  tail.  But  if  the  devise  be  to  A  and  his  children  or  issue,  and 
he  then  has  children,  they  shall  have  a  joint  estate  for  life.  The 
word  "  children  "  bears  a  sense  co-extensive  with  "  issue."  6  Co. 
16,  17.  a.    Benl.  SO. 

Devise  of  several  annuities,  and  after  the  decease  of  the  annuitant, 
502.  each  to  the  children  of  D.  D  had  then  seven  children,  six  of 
whom  died  in  the  life  time  of  the  surviving  annuitant,  and  he  had  a 
daughter  born  After  testatrix's  death,  but  in  the  life  time  of  the  sur- 
viving annuitant.  Decreed,  that  they  were  vested  legacies,  and  that 
the  after  born  child  must  be  let  in  to  take.     1  Bro.  Cha.  Ca.  386. 

An  elder  son  construed  as  a  younger,  were  unprovided  for  by  col- 
lateral relations.     2  Yez.  203. 

An  elder  daughter  where  there  is  a  son,  is  accounted  a  younger 
child,  under  a  trust  in  marriage  articles.    2  Atk.  457. 

Grand  children  is  a  word  of  large  extent,  and  takes  in  every  body 
descended  from  the  testator.     Ambl.  603. 

Mr.  Lewis  S  contra  for  the  plaintiff.  The  intention  of  the  testa- 
tor in  his  will,  must  determine  both  questions.  There  seems  liitle 
room  for  presumption. 

The  will  is  drawn  with  caution.  All  the  nephews  and  nieces 
whom  the  testator  has  in  view,  he  particularly  denominates  as  such 
in  the  whole  of  his  will.  But  where  he  speaks  of  his  great  nephews 
or  great  nieces,  he  styles  them  the  "children"  of  his  nephews  and 
nieces.  This  shows  his  meaning  clearly,  and  excludes  all  pre^ 
Bomption.  The  devise,  to  Mary  Hallowel,  is  as  the  widow  of 
Israel  Hallowel,  not  as  his  niece.  The  case  in  Ambl.  603,  seems 
decisive  on  both  points.  "  Grand  children  "  in  common  parlance, 
takes  in  every  descendant,  unless  the  intention  appears  to  the 
contrary ;  and  Mary  Hallowel  cannot  be  considered  as  a  niece, 
being  only  so  by  mandage.  "  Nephews  and  nieces  of  every  des- 
cription, "  must  refer  to  the  testator's  brothers  and  sisters  of 
the  whole  and  half  blood,  bewteen  whom  he  makes  no  distinction. 
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The  court  declared  their  opinion  clearly  to  be  tor  the  plaintiff, 
for  the  reasons  given  by^his  counsel,  on  both  points.  All  the  words 
of  the  will  were  fully  satisfied  by  the  construction  which  he  con- 
tended for. 


■  »   »   4« 


RiCHABD  Lewis  plaintiff  in  error,  against  Heney  Manlt. 

To  exclude  a  witness  from  giving  testimony  on  the  ground  of  interest,  he  must  have  a 
certain  not  a  possible  benefit  in  the  event  of  the  suit. 

A  note  given  by  a  debtor  to  the  agent  of  his  creditor  for  goods  sold,  in  order  to  obtain 
a  discount  thereon,  and  afterwards  given  up  through  misrepresentation  of  the  drawer, 
is  no  extinguishment  of  the  original  debt. 

Letters  written  by  strangers  to  a  witness  are  no  evidence  to  prove  an  independent  mate- 
rial fact,  but  they  may  be  r^beived  as  introductory  evidence. 

Writ  of  error  to   the   Court  of  Common  Pleas  of  Philadelphia 
county,  to  which  the  following  record  was  returned. 

B3  it  remembered,  that  in  the  term  of  September  in  the  year  of 
our  Lord  1793,  came  Henry  Manly,  by  William    Rawle  his  attor- 
ney, into  the  Court  of  Common  Pleas  in  and  for  the  county  of 
Philadelphia,  and  impleaded  Richard  Lewis  in  a  certain  plea  of 
trespass  on  the  case,  &c.  in  which  the   said  Henry  declared,  &c. 
[general  indebitatv^  assumpsit  for  4:001.  for  goods  sold  and  deliver- 
ed, to  which  defendant  pleaded  payment.]  And  afterwards  to  wit, 
at  an  adjourned  Court  of  Common  Pleas,  held  at  P.  for  the  county  of 
P.  aforesaid,  on  the  fourth  day  of  February  1795,  before  the  honor- 
able James  Biddle  esq.  President,  and  Eeynold  Keen,  esq.  his  as- 
sociate, Justices  of  the  same  court,  the  aforesaid,   issue  so  joined 
between  the  said  parties  as  aforesaid,  came  to  be  tried  by  a  jury  of 
the  county  aforesaid,  for  that  purpose  duly  impanneled :  that  is  to 
say,  C.  8.  &c.  good  and  lawful  men  of  the  same  county,  at  which 
day  came  there  the  said  H.  M.  as  well  as  the  said  R.  L.  by  their  re- 
spective attorneys  aforesaid ;  and  thejurors  of  the  jury  aforesaid,  im- 
panneled to  try  the  said  issue,  being  called  also  came,  and  were  then 
and  there  in  due  manner  chosen,  sworn  and  affirmed  to  try  the  same 
issue,  and  upon   the  trial  of  that  issue,  the  counsel  learned  in  the 
law  for  the  said  R.  L.  to  maintain  and  prove  the  said  issue  on  his 

part,  gave  in  evidence,  that  the  said  R.  being  indebted  on  the 

day  of-^ 1793,    to  the   said  H.  for  divers  goods  wares    and 

inerchandises  the  value  of  382Z.  19*.  before  that  time  sold  and 
delivered  by  the  said  H.  to  the  said  R.,  he  the  said  R.  afterwaixis 
to  wit,  on  the  fifth  day  of  Mardi  1793,  did  at  the  request  of  the 
said  H.  and  in  consideration  of  the  said  debt  give  his  certaia  pro- 
missory note  in  writing  to  one  Jesse  Hollingsworth  of  the  tOMrn  of 
Baltimore,  in  the  state  of  Maryland,  for  the  sum  of  800  dollars,  in 
the  words  following,  to  wit : 
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"  Baltimore,  March  5, 1793. 

"  Sixty  days  after  date  I  promise  to  pay  Mr.  J^sse  Hollingsworth 
or  order,  eight  hundred  dollai-s,  negotiable  at  the  office  of  Discount. 
Value  received.  Eichard  Lewis." 

And  which  said  note  the  counsel  for  the  said  defendant  did  then 
and  there  insist,  before  the  president  and  liis  associate  aforesaid^ 
was  an  extinguishment  of  so  much  of  tlie  original  debt  as  the 
amount  of  the  said  note.  And  the  said  counsel  for  tlje  said  defen- 
dant, further  gave  in  evidence  a  certain  receipt  from  the  said  J.  H. 
the  attorney  in  fact,  agent  or  servant  of  tlie  said  II.  M.  to  the  said 
E,  L.  in  the  words  following,  that  is  to  say : 

**  Baltimore,  April  33,  1793. 

Received  of  R.  L.  sundry  merchandises  to  the  amount  of  382Z. 
19«.  on  account  to  H.  M,  of  Philadelphia,  being  the  balance  of  his 
account  current  against  tlie  said  K.  I.  in  full  of  all  debts,  dues  and 
demands. 

"  Jesse  HoHngsworth." 

Whereupon  the  counsel  for  the  said  defendant,  did  then  and  there 
insist  before  the  president  and  his  associate  aforesaid,  that  the  said 
matters  and  things  so  produced  and  given  in  evidence  on  the  part 
of  the  said  defendant  as  aforesaid,  were  sufficient  and  ought  to  be 
admitted  and  allowed  as  decisive  evidence  in  snppoii;  of  the  said 
plea,  and  therefore  the  said  H.  M.  ought  to  be  barred  of  his  afore- 
said  action,  and  the  said  defendant  acquitted  thereof,  and  thereupon 
the  said  defendant  by  his  counsel  aforesaid  did  then  and  there  pray  of 
the  said  president  and  his  associate,  to  admit  and  allow  the  said 
matters  and  proofs  produced  and  given  in  evidence  for  the  said 
defendant,  to  be  conclusive  to  bar  the  said  H.  M.  of  his  action  afore* 
said.  But  to  this  the  counsel  learned  in  the  law  on  behalf  of  the 
said  H.  M.  did  then  and  there  insist,  before  the  president  and  hifl 
associate  aforesaid,  that  the  matiiei-s  and  evidence  aforesaid,  so  pro- 
duced and  proved  on  the  part  of  the  said  defendant  as  aforesaid, 
were  not  sufficient,  nor  ought  to  be  admitted  and  allowed  to  bar 
the  said  H.  M.  of  his  action  aforesaid,  and  that  the  said  note  so  given 
as  aforesaid,  was  not  an  extinguishment  of  the  original  contract 
between  the  plaintiff  and  defendant  as  aforesaid.  And  the  coun- 
sel for  the  said  H.  M.  further  insisted,  that  the  release  or 
receipt  so  given  as  aforesaid,  aud  by  the  said  J.  H.  as  attorney  or 
a^nt  for  the  said  II.  M.  were  not  suflBcient,  nor  ought  to  bo 
admitted  or  allowed  to  bar  the  said  11.  M.  of  his  action  afore- 
said; because  the  same  was  obtained  by  false  suggestions,  mis- 
representations   and   suppressions  of  the    truth   in    support   of 
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which,  and  to  maintain  and  prove  the  said  allegations,  the  counsel 
learned  in  the  law  for  the  plaintiff,  amongst  other  evidence,  did 
offer  to  read  to  the  said  court  and  jury  as  evidence,  the  deposition 
of  the  said  Jesse  HoUingsworth  (having  previously  executed  a  re- 
lease to  the  said  J.  H.)  taken  on  the  6th  February  1795,  before 
Hilary  Baker,  esq.  one  of  the  aldermen  of  Philadelphia,  under  a 
rule  of  the  same  Court  of  Common  Pleas ;  whereupon  the  counsel 
for  the  said  defendant  did  then  and  there  insist  that  the  said  J.  H. 
was  not  competent  witness  to  support  and  prove  the  allegations 
aforesaid,  which  objection  the  court  then  and  there  overruled,  and 
admitted  the  said  deposition  to  be  read  in  evidence.  And  the 
counsel  for  the  H.  M.  in  further  support  of  his  allegations  last  afore- 
said, offered  to  be  sworn  as  a  witness  on  his  behalf  a  certain  J.  J. 
Mazurie,  to  testify  to  the  value  of  a  parcel  of  the  goods  delivered 
by  the  said  B.  L.  to  the  said  J.  H.  in  payment  of  the  debt  to  the 
said  H.  M.  which  were  produced  in  court,  and  had  formerly  been 
sold  by  the  said  J.  J.  M.  to  the  said  R.  L.,  and  that  the  said  goods 
were  in  the  invoice  thereof  made  bv  the  said  R.  L.,  and  here  in 
court  produced,  upon  his  delivering  them  to  the  said  J.  H.  in  pay- 
ment of  the  debt  to  the  said  H.  M.  charged  at  very  exorbitant 
prices,  and  he  the  said  J.  J.  M.  had  by  the  advice  of  a  friend  in 
Baltimore,  taken  for  a  debt  of  20002.,  goods  which  he  did  not  value 
at  more  than  7002.,  he  the  said  J.  J.  M.  leaving  it  entirely  to  the 
said  R.  L.  to  put  up  what  he  pleased,  and  at  what  prices  he  pleased ; 
whereupon  the  counsel  for  the  said  defendant  did  then  and  there 
object  to  the  said  J.  J.  M.  being  sworn  to  testify  in  the  said  cause 
and  did  iusist  that  the  said  J.  J.  M.  being  a'  creditor  of  the  said  de- 
fendant, and  having  given  a  similar  receipt  and  discharge  to  the  said 
defendant,  was  interested  in  the  question,  and  so  not  competent  to  be 
sworn  in  the  same  cause ;  and  the  counsel  for  the  said  H.  M.  did 
further  offer  a  certain  Richard  Potter  in  support  of  his  allegations 
last  aforesaid,to  testify  that  he  had  received  a  proposition  in  a  letter  or 
letters  from  the  said  defendant,  to  pay  him  and  his  partner  in  goods; 
and  that  their  correspondents  in  Balitmore  informed  him  and  his 
partner  by  letter,  that  they  believed  he  could  pay,  and  thereupon 
he  refused  to  conform  to  the  proposition,  and  sued  for  the  debt 
(about  500  dollars)  and  recovered  it,  which  letters  were  lost 
or  mislaid;  whereupon  the  counsel  for  the  said  defendant 
did  then  and  there  object  to  the  admission  of  the  testimony 
aforesaid,  because  the  letters  referred  to  should  be  produc- 
ed, and  not  the  contents  thereof  stated  by  the  witness;  and 
because  the  declarations  of  the  correspondents  ought  not  to  be 
received  in  evidence;  and  the  said  president   and  his   associate 
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did  then  and  there  declare  and  deliver  their  opinion,  that  the  note 
aforesaid  was  not  an  extingaishment  of  any  part  of  the  said  origi- 
nal contract,  and  did  admit  as  competent  witnesses  the  said  Jesse 
HoUingBworth,  J.  J.  Mazurie  and  Bichard  Potter,  to  testify  as  afore- 
said (the  letters  referred  to  as  aforesaid  not  being  produced)  and 
did  then  and  there  direct  the  jurors  aforesaid,  that  if  they  were  sat- , 
isfied,  from  a  consideration  of  all  the  facts  and  circnmstances  in  the 
cause,  that  the  transaction  was  fraudulent,  that  they  should  find  a 
verdict  for  the  plaintiff,  and  if  that  was  not  clear,  then  to  find  a  ver- 
dict for  the  defendant,  and  with  that  direction  left  the  Same  to  the 
said  jury ;  and  then  and  there  the  jary  aforesaid  gave  their  verdict 
for  the  said  H.  M.  and  1502.  damages;  whereupon  the  said  counsel 
for  the  said  defendant,  did  then  and  there,  in  behalf  of  the  said  de- 
fendant, except  to  the  aforesaid  opinions  of  the  said  president  and 
his  associate,  and  insisted  tliat  the  said  promissoiy  note  was  an  ex- 
tinguishment of  so  much  of  the  original  debt  as  aforesaid,  and  that 
the  receipt  or  lease  aforesaid,  was  an  absolute  bar  to  the  plaintiff's 
action,  and  did  insist  on  their  objections  to  the  admissibility  of  the 
testimony  of  the  said  J.  H.,  J.  J.  M.  and  B.  P.  as  aforesaid.  And 
inasmuch  as  the  said  several  matters  so  produced  and  given  in  evi- 
dence on  the  part  of  the  said  defendant,  and  by  his  counsel  afore- 
said objected  and  insisted  on  as  a  bar  to  the  action  aforesaid,  and  the 
testimony  so  produced  as  aforesaid  on  the  part  of  the  plaintiff,  and 
objections  thereto  by  the  said  counsel  for  the  defendant,  do  not  Ap- 
pear by  the  record  of  the  verdict  aforesaid,  the  said  counsel  for  the 
defendant  did  then  and  there  propose  the  aforesaid  exceptions  to  the 
opinions  of  the  said  president,  <&c.,  and  requested  them  to  put  their 
seals  on  this  bill  of  exceptions  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  on  the  31st  day  of  December  1795. 

JAMES  BIDDLE,  [L.  S.  ] 
/       BEYNOLD  KEEN,  [L.  S.] 

-  At  the  last  term,  Messrs.  J.  B.  M'Kean  and  S.  Levy  for  the  plain- 
tiff in  error,  took  three  exceptions. 

Ist.  J.  J.  Mazurie  was  an  incompetent  witness,  being  a  creditor 
of  the  defendant,  and  having  given  him  a  similar  receipt.  The  de- 
position of  Jesse  HoUingsworth  was  also  improperly  admitted:  he 
became  the  creditor  of^Manly  to  the  amount  of  the  note,  and  was 
therefore  interested  in  the  cause. 

2d.  Tlie  note  was  an  extinguishment,  so  far  as  its  amount  went, 
of  the  original  debt.  It  effected  an  entire  alteration  of  the  original 
contract,  and  changed  the  remedy  against  Lewis.  Hollingsworth 
might  indorse  it  over  to  whom  he  pleased,  and  had  the  sole  power 
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over  it.  A  negotiable  note  is  payment,  says  Lord  Mansfield.  4 
Term.  Rep.  418.  A.,  being  indebted  to  B.,  and  B.  to  C,  B.  gave 
an  order  to  A.  to  pay  the  money  due  from  A.  to  C,  whereupon  C. 
lent  B.  a  further  sum,  and  the  order  was  accepted  by  A. ;  held  that 
C.  might  maintain  an  action  against  A.,  for  money  had  and  received. 
And  per  Heath,  J.  in  mercantile  transactions  of  this  sort,  such  an 
undertaking  may  be  construed  to  make  a  man  liable  for  money  had 
and  received.  4  Term.  Rep.  343.  H.  Bla.  242.  S.  C.  Suppose 
A.  owes  B.  100^.,  and  B.  owes  0.  lOOZ.,  and  the  three  meet,  and  it 
is  agreed  between  them  that  A.  shall  pay  C.  the  100^.  B's.  debt 
is  extinguished  and  C.  may  recover  that  sum  against  A.  3  Term. 
Rep.   180. 

The  drawer  of  a  bill  may  maintain  an  action  as  indorsee  on  the 
accepted  bill,  if  he  had  effects  enough  iu  the  hands  of  the  acceptor 
to  answer  the  bill,  otherwise  not.  When  a  merchant  draws  a  bill 
on  his  correspondent,  who  accepts  it,  this  is  payment,  for  it  makes 
him  debtor  to  another  person,*who  may  bring  his  action.  10  Mod.  37. 

A.  indebted  to  B.  for  rent,  B.  dies  andC.  obtains  administration. 
A.  gives  a  note  for  the  rent  to   C,  who   afterwards  dies   intestate. 

This  note  is  quasi  a  payment,  and  the  rent  belongs  to  the  admin- 
istrator of  C,  and  not  to  the  administrator  de  ionis  non  of  B.  1 
Vem.  4Y3. 

Hollingsworth  swears  in  his  deposition,  which  is  attached  to  the 
record,  that  the  note  belonged  to  Manly,  though  his  name  was  used 
therein;  that  Manly  delivered  it  to  him,  requesting  him  to  try  to 
get  one  Slay  tor,  a  friend  of  Lewis's,  to  endorse  it,  in  order  to  get  it 
discounted,  but  Slay  tor  on  application  refused;  and  that  M^hen  he 
purchased  the  goods  on  Manly's  account,  (through  misrepresenta- 
tion,) in  order  to  save  the  debt,  he  delivered  up  the  note  to  Lewis. 

Now  whatever  may  have  been  the  intention  of  giving  the  note, 
it  does  not  appear  on  the  face  of  it  that  Hollingsworth  was  Manly's 
agent  therein ;  and  being  made  payable  to  himself,  he  must  have 
indorsed  it  over,  before  Slaytor's  signature  thereon  could  be  of  any 
avail.  If  the  note  has  been  delivered  up  through  any  unfair  conduct 
in  Lewis,  trover  would  lie  for  it,  or  Lewis  might  be  sued  thereon, 
and  notice  been  given  to  him  to  produce  it.  The  contract  on  the 
sale  of  the  goods  was  determined  by  Manly's  acce])ting  this  negoti- 
able instniment,  which  operated  as  a  virtual  payment.  In  the  case 
of  Isaac  Watts  v.  Thomas  Willing,  determined  in  this  court  in  1788, 
Mr.  Willing  had  become  surety  in  a  bond  for  Colonel  William 
Byrd  to  the  plaintiff;  Byrd  drew  a  bill  of  exchange  payable  to 
the  plaintiff  or  order,   in  London,   for  part  of  the  money,  whicU 
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Watts  indorsed  over,  and  the  same  was  protested.  It  was  held 
that  the  bill  of  exchange  was  a  good  satisfaction,  as  far  as  it  went. 
3.  The  testimony  of  Richard  Potter  was  inadmissible.  Exclu- 
sive of  the  non-production  of  the  letters,  the  written  ;  assertions  of 
his  correspondents,  who  are  merelj^  strangers  to  the  defendant,  could 
not  be  given  in  evidence  against  him.  A  Yiumber  of  circumstances 
are  brought  forward  to  criminate  Lewis,  and  to  substantiate  the 
allegations  of  Manlj,  which  it  was  impossible  for  him  to  foresee  or 
defend. 

Mr.  Rawle  for  the  defendant  in  error,  observed,  that  the  great 
question  on  the  trial  was,  whether  Lewis  had  not  been  guilty  of 
fraud,  in  the  transaction  respecting  the  sale  of  the  goods  to  Ilollings- 
worth,  as  agent  of  Manly,  in  feigning  himself  insolvent.  The  jury 
were  fully  satisfied  thereiii,  and  gave  Lewis  full  credit  for  the  true 
value  of  the  goods  delivered  b^  him.  In  matters  of  fraud  thus 
ascertained,  this  coijrt  will  not  now  unravel  the  evidence. 

It  is  now  no  longer  an  exception  to  the  competency  of  a  witness, 
that  he  is  interested  in  the  question  trying.  It  goes  merely  to  his 
credit.  But  neither  Mazurie,  nor  IloUingsworth  were  even  con- 
cerned in  the  question  before  the  jury. 

A  cerdi tor's  acceptance  of  a  security  of  equal  degree  to  his  first 
demand,  is  no  extinguishment.  2  Bac.  Ab.  452.  Neither  a  stated 
account,  nor  promissory  note  can  be  pleaded  to  a  suit  for  goods 
iBold.  1  Burr.  9.  It  is  not  denied,  but  that  notes  and  and  acceptances 
averred  to  have  been  taken  in  satisfaction  for  debts,  and  so  confessed 
by  a  demurrer,  may  be  construed  as  extinguishments  of  the  same ; 
yet  if  they  are  pleaded,  and  put  in  issue  as  satisfactions,  they  must 
be  so  proved  in  evidence, 

HoUingsworth  had  no  interest  or  concern  in  the  note,  his  name 
was  barely  made  use  of,  to  procure  a  discount  ijpon  Slaytor's  indorse- 
ment. The  note  was  swept  away  by  the  subsequent  fraud  of  Lewis, 
in  pretending  that  unless  the  goods  were  taken  at  his  own  prices. 
Manly  would  lose  his  debt.  If  the  present  action  had  been  brought 
before  the  note  become  payable,  it  might  possibly  furnish  a  ground 
of  defence.  All  acts,  as  well  judicial  as  others,  mixed  with  fraud, 
are  unlawful  and  void.  3  Co.  78,  a,  2  Bac.  596,  GOl.  A  conveyance 
by  deed  and  fine,  gained  indirectly  and  .without  consideration,  was 
relieved  against.  2  Vern.  307. 

Potter  could  not  produce  the  letters  received  from  his  cor- 
respondents in  Baltimore,  being  lost  or  mislaid.  The  account 
he  gave  of  them  was  merely  introductory ;  they  showed  the  rea- 
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fions  why  he  rejected  the  propositions  which  had  been  made  to  the 
company,  and  brought  a  suit.  Indeed,  what  was  said  on  this  sub- 
ject was  very  trifling,  and  is  to  be  found  in  the  bill  of  exceptions. 

The  opinion  of  the  court  was  given  by  this  term.  The  first  ex- 
ception founded  on  the  Admission  of  Jesse  HoUingsworth,  (who  had 
a  release  from  the  plaintiff  below,)  and  J.  J.  Mazurie,  as  witnesses 
on  the  trial,  was  in  some  measure  relinquished  on  the  argument. 
It  is  now  settled,  that  to  exclude  a  witness  on  the  ground  of  interest, 
he  must  have  a  certain  not  a  possible  benefit  in  the  event  of  the 
suit.  1  Term  Rep.  164.  8  Term  Rep.  32,  84,  86,  809,  310.  .4  Term 
Rep.  20.  H.  Bla.  308.  7.  Ves.  61.  The  point  has  been  frequently 
determined  in  this  court. 

The  second  exception  is,  that  the  negotiable  note  given  by  the 
plaintiff  in  error  to  HoUingsworth,  was  an  extinguishment  of  the 
original  debt,  jpro  tcmto.  But  it  appears  on  the  face  of  the  note, 
that  it  was  giveiv  for  the  purpose  of  procuring  it  to  be  discounted 
at  the  bank  of  Maryland ;  and  also  from  the  record,  that  the  note 
was  taken  in  the  name  of  HoUingsworth,  as  the  mere  agent  of 
Manly,  in  order  to  procure  the  indoi*8cment  of  one  Slaytor  thereon, 
previous  to  its  being  discounted.  HoUingsworth  had  not  the 
smallest  interest  in  the  note,  and  the  discount  was  not  effected.  It 
was  afterwards  surrendered  up  to  J-ewis,  on  the  delivery  of  goods 
charged  at  exorbitant  prices  by  him  to  the  agent  of  Manly,  and 
that  transaction  was  grounded  on  the  assumed  character  and  fraud- 
ulent pretext  of  Lewis's  insolvency.  Under  these  circumstances,  we 
cannot  conceive  that  the  note  was  an  extinguishment.  Yide  6 
Trem  Rep.  616. 

The  last  exception  relates  to  the  receiving  of  Richard  Potter  as  a 
witness,  to  prove  the  contents  of  letters  received  from  his  cor- 
respondents in  Baltimore,  respecting  the  solvency  of  Lewis,  which 
were  lost  or  mislaid.  Ifthis  testimony  was  produced  as  indepen- 
dent, material  evidence,  to  establish  a  fi*aud  preconcerted  by  Lewis, 
we  should  clearly  think  it  was  inadmissible.  The  written  or  verbal 
declarations  of  these  correspondents  could  not  be  received  as  proot 
of  the  fraud.  It  was  res  inter  alias  acta.  But  if  it  was  regarded 
as  mei^e  introductory  evidence,  to  show  the  reasons  of  Pottei^'s  con- 
duct in  revising  the  profferd  composition  of  Lewis  for  the  demand 
of  the  company,  we  conceive,  that  it  would  be  admissible  in  this  light. 
From  the  penning  of  the  bill  of  exceptions,  the  court  are  inclined 
to  consider  it  in  the  latter  view.  One  of  the  objections  taken  is,  that 
the  original  letters  should  be  produced,  and  that  the  contents  thereof 
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should  not  be  stated  by  the  witness.  But  if  these  letters  were  lost 
or  mislaid,  it  was  out  of  the  pewer  of  the  witness  to  produce 
them ;  and  the  ease  would  therefore  fall  within  the  well  known  ex- 
ception to  the  general  rule,  of  recumng  to  inferior  evidence,  ex  ne- 
cessitate rd. 

On  the  whole,  the  point  of  fraud  in  the  transaction  having  been 
fairly  left  to  the  jury  on  all  the  facts  and  circumstances,  and  they 
having  been  fully  satisfied  of  that  fraud,  we  are  of  opinion  that  the 
judgment  of  the  Common  Fleas  be  affirmed. 


PmT.TJppiA  LusBT  Oabbe,  by  her  next  friend  Hatman  Tatlob 

against  Chables  Cabbe. 

On  a  Ubel  for  a  dirorce  from  bed  and  board,  the  facts  irheQ  contested  shall  be  tried  by 
the  court,  per  tettees. 

Libel  for  a  divorce  from  bed  and  board,  for  barbarous  treatment 
and  indignities  offered  to  the  wife. 

Mr.  Du  Ponceou  for  the  respondent,  prayed  a  rule  for  trial  by 
special  jury,  which  was  objected  to  by  Mr.  Lewis  for  the  libellant. 

jPer  cwriam.  The  10th  section  of  the  act  passed  19th  Septem- 
ber 1785,  (2  Dall.  St  Laws,  387,)  directs,  that  upon  due  proof,  of 
cruel  treatment,  &c.  in  manner  aforesaid,  the  court  may  grant  a 
divorce  from  bed  and  board.  The  words  are  not  on  due  proof  and 
trial,  &c.  referring  to  the  third  section  of  the  act.  This  case  -there- 
fore is  left  as  it  is  in  the  civil  law,  to  a  trial  by  the  court  per  testesj 
and  there  is  strong  reason  for  the  distinction  between  such  divorces 

and  those  from  the  bonds  of  matrimony. 

Motion  denied. 


William  Kenlby  against  Cathabine  Kenley. 

A  marriage  had  and  the  first  husband  being  in  full  life,  a  second  marriage  of  the  woman 
is  merely  Toid,  though  her  first  husband  has  been  absent  eight  or  nine  years. 

The  following  case  was  stated  to  the  court,  on  a  libel  for  a 
divorce  from  the  bonds  of  matrimony. 

On  the  2d  November  1777,  Catharine  Lauer,  the  defendant,  was 
married  to  William  Cunnius,  with  whom  she  cohabited  some  time 
and  had  a  son. 

Some  years  afterwards,  William  Cunnius  removed  to  South  Car- 
olina, and  now  resides  in  Charleston.  After  his  departure  Catha- 
rine Cunnius  married  one  Casper  Iserloau,  but  it  appeared  he  had 
another  wife,  and  therefore  this  marriage  was  considered  asvoid. 
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After  the  marriage  with  Iserloau,  Catharine  Cunnius  married  the 
libellant.  William  Cunnius,  (who  is  still  living,)  came  to  Phila- 
delphia in  1796,  and  applied  to  counsel  respecting  his  property  in 
the  possession  of  William  Kenley,  but  shortly  after  returned  again 
to  Oharlestown. 

Catharine  Lauer,  (Cunnius  or  Kenley,)  has  never  been  divorced 
from  William  Cunnius.  He  had  been  absent  eight  or  nine  years 
before  the  marriage  of  the  said  libellant  and  defendant,  and  the 
libellant  was  informed  thereof,  but  both  the  parties  believed  and 
were  advised  that  their  marriage  was  lawful. 

Whether  the  last  marriage  was  illegal,  was  now  submitted  to  the 
court  without  argument,  by  Mr.  Eawle  for  the  libellant  Mr.  S.  Levy 
for  the  defendant. 

The  court  said,  that  though  the  circumstances  attending  this  case 
might  exempt  the  defendant  from  the  pains  of  bigamy,  yet  her  first 
husband  being  in  full  life,  and  their  marriage  not  annulled  by  any 
competent  jurisdiction,  the  marriage  was  ipso  facto  void  and  null. 


>»  •  ^* 


Executors  of  IIenrt  Dabroch  against  administrators  of  Miohakl 

Hay. 

Debts  which  can  be  set-off  must  be  such  as  are  due  in  the  same  right 

SUE  case  stated.  The  defendants'  intestate,  Michael  Hay,  was 
indebted  to  the  plaintiffs'  testator  in  a  certain  sum  of  money,  which 
is  not  disputed.  After  the  deaths  of  both,  the  administrator  of  Hay 
gave  a  valuable  consideration  to  John  Philip  de  Haas,  for  a  check 
drawn  by  Henry  Darroch,  in  the  following  words  and  figures : 

"Philadelphia,  March  10,  1793,  No.  291. 
*  Cashier  of  the  Bank  of  the  United  States. 

Pay  to  Mr.  P  de  Hass,  or  bearer,  four  hundred  dollars. 
400  Dollai-s.  H.  DAKEOCH." 

The  present  action  was  brought  after  the  check  became  the 
property  of  the  defendants,  and  notice  of  set-off  was  given  when 
the  action  was  brought ;  and  the  question  is,  whether  the  defend- 
ants are  entitled  to  the  set-off? 

Mr.  Rawle  for  the  defendants.  It  is  competent  to  the  admia« 
istrators  to  purchase  in  any  negotiable  instrument  to  protect  the 
intestate's  estate,  an(f  the  money  paid  for  the  check  in  this  ia- 
stance  being  assets  in  their  hands,  it  results  to  the  benefit  of  the 
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estate.  No  iajostice  is  done  hereby,  since  the  testator  honestly  owned 
that  the  debt  contended  to  be  defaulked.  A  bond  given  by  an  insol- 
vent debtor  before  hi?  discharge  by  the  act,  and  afterwards  assigned 
to  A.,  may  be  given  in  evidence  by  way  of  set-off,  against  a  suit 
brought  by  such  insolvent  debtor,  for  goods  sold  to  A.  after  his  dis- 
charge. Dall.  455.  Here  the  check  waa  purchased  before  the  suit 
brought. 

Mr.  Thomas  for  the  plaintiffs.  This  check  was  not  the  property  of 
the  intestate  at  the  time  of  his  death,  and  his  administrators  shall  not 
be  allowed  to  def  aulk  a  sum  which  he  could  not  himself  have  done. 
To  sanctify  the  system  now  attempted*  to  be  practiced,  would  tend  to 
destroy  the  system  of  equality  intended  to  be  established  in  the  order 
of  payment  of  deceased  persons. 

Per  curiam.  The  set-off  cannot  be  allowed.  It  could  not  be  de- 
clared on  as  a  debt  due  to  the  intestate ;  it  could  not  be  pleaded  as 
such  to  this  suit ;  it  became  the  private  debt  of  the  administrators^  on 
the  purchase  of  the  check.  It  is  clearly  settled  that  the  debts  which 
can  be  set-off  must  be  such  as  are  due  in  the  same  right.  Bull.  179, 
180.  Espin.  239,  240. 

Judgment  for  the  plaintiffs. 


The  Judges  sat  on  the  first  day  of  September  Term  1797 ;  but  a  malignant  infectious 
fever  preyailing  in  the  city  of  Philadelphia,  attended  with  considerable  mortality,  the 
Conrt  acy  oumed  to  the  last  day  of  the  term.  No  other  business  was  done,  except 
taking  the  SherilTs  returns  and  entering  the  ordinary  rules. 


Vol.  n.  14 
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AT  NISI  PRIUS,  AT  CHAMBERSBURGH,  APRIL  ASSIZES, 

1797. 

CORAM,  YSAtES  JlSD  SMITH,  JUSTIOBS. 


Chablbs  Tobbbkcb  against  Joseph  Ibwin. 

Landlord  cannot  maintain  trespass  quare  elaiuum  frtgii^  afiei  baring  parted  with   his 
entire  possesssion  to  his  lessee. 

Trespass  for  breaking  and  enteripg  the  plaintiff  s  close,  and  catting 
down  and  carrying  a  way  certain  trees.  Pleas,  non  ctil,  et  liberum 
tenementum.  The  plaintiff  became  entitled  to  certain  lands  in  Peters 
township,  under  a  conveyance  dated  22d  March  1777.  In  1788,  he 
leased  the  same  to  Joseph  Grubb,  for  two  years  under  certain  rents, 
but  the  lessee  was  restricted  from  cutting  green  timber.  The  lease  was 
continued  down  from  that  time  to  the  present  by  successive  written 
agreements,  and  Grubb  was  in  possession,  when  the  trespass  was  com- 
mitted, and  still  continues  in  possession. 

It  was  objected,  that  the  landlord  could  not  maintain  trespass,  not 
having  any  possession  in  fact. 

By  the  court.  This  species  of  action  is  founded  on  possession,  4 
Term  Rep.  490  ;  and  the  plaintiff  at  the  time  of  the  commission  of 
the  trespass,  must  either  have  an  actual  or  constructive  possession.  1 
Term  Ilep.  480.  Though  it  has  been  held,  that  where  the  owner  of 
lands  contracts  with  others  for  the  sowing  it  &c.  on  the  halves,  he  only 
can  have  clausum  fregit^  Cro.  El.  144, 1  Leon.  315,  Goulds.  77,  8 
Leon.  213,  2  Tri.  per  Pais.  545,  yet  we  know  of  no  case  wherein  the 
landlord  having  leased  to  another  paying  rent,  and  parted  with  the  pos* 
session  entirely,  can  support  trespass.  Vide  8  Lev.  209.  1  Ld.  Raj. 
739. 

Verdict  for  the  defendant. 

Messrs.  Hamilton  and  S.  Riddle,  pro  quer. 
Messrs.  Duncan  and  Watts,  pro  def. 

[A  new  trial  was  moved  for  in  December  term  following,  but  the 
court  refused  it  una  voce.} 
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Lessee  of  David  Davis,  John  Jackson,  and  Anne  his  wife  against 
Geoaoe  Buttbbbach,  Henrt  Butterbach,  John  Butterbach,  Ja- 
cob Mter,  Henrt  Crow,  Matthias  Crow  and  Israel  Titler. 

The  notoriety  of  an  adrene  claim  in  the  neighborhood,  may  be  shown  in  eyidence.    On 
general  principles,  a  party  is  concluded  by  the  lines  of  his  patent  * 

Ejectment  for  lands  in  Montgomery  township. 

The  lessors  of  the  plaintiff  claimed  under  two  licenses  from  Samuel 
Blunston  esq.,  to  James  Coebum  and  Jonathan  Goebum,  dated  27th 
February  1734-5  and  29th  May  1735,  for  300  acres  of  land  each,  sit* 
uate  on  the  north  west  side  of  Conegochege  creek.  On  the  21st  June 
1737  a  survey  of  1050  acres  was  made  thereon,  611  acres  and  allow- 
ance lying  on  the  north  side  of  the  temporary  line  between  Pennsylvania 
and  Maryland,  and  439  acres  and  allowance  lying  on  the  south  side  of 
the  said  line  ;  for  which  last  mentioned  quantity  of  land,  the  ejectment 
was  brought.  In  1744  and  1743,  70/.  was  paid  on  account  of  the  11* 
censes  into  the  receiver  general's  office.  On  the  4th  November  1746, 
a  warrant  of  acceptance  issued  to  receive  the  survey  made  as  aforesaid, 
into  the  surveyor  general's  office ;  and  on  the  succeeding  day,  a  patent 
issued  to  Philip  Davis,  (who  had  purchased  the  licenses)  for  611  acres 
and  allowance,  reciting  that  only  a  part  of  the  survey  had  been  returned, 
in  consideration  of  64/.  14^.  \d. 

The  agreement  between  the  proprietaries  of  Pennsylvania  and  Mary- 
•land,  dated  10th  May  1732,  which  was  followed  by  the  royal  order  of 
25th  May  1738,  secured  the  lands  to  the  purchasers  under  either  title ; 
and  their  subsequent  agreement  of  the  4th  July  1760,  declared  that  it 
should  not  prejudice  their  respective  grantees,  or  those  claiming  under 
them.    1  Yez.  444,  449. 

In  the  course  of  the  cause  the  general  reputation  of  the  country,  that 
Philip  Davis  and  his  sons,  after  his  death,  had  a  claim  to  these  lands, 
was  offered  in  evidence  on  the  part  of  the  plaintiff,  and  objected  to. 

But  by  the  court.  Reputations  of  title,  is  good  evidence  attended 
with  other  circumstances.     1  Ld.  Baym.  411. 

The  notoriety  of  an  adverse  claim  in  the  neighborhood,  may  be 
shown  in  testimony  ;  though  it  is  not  so  strong  as  if  express  potice  was 
proved  to  the  parties  in  possession. 

It  appeared  in  evidence,  that  neither  the  lessors  of  the  plain* 
tiff^,  nor  those  under  whom  they  claimed,  had  been  in  possession 
of  tbo  lands  on  the  south  side  of  the  temporary  line,  nor  paid 
any  part  of  the  consideration  money  into  the  receiver  general's 
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office.  On  the  contrary,  it  "was  proyed  that  David  Davis,  and  those 
under  whom  the  lessors  derived  their  title,  were  present  at  different 
times  when  the  lines  of  the  adverse  surveys  were  run,  and  assisted 
therein,  making  no  pretentions  thereto.  They  were  also  occasionally 
present,  and  knew  of  the  defendants'  making  improvements  to  a  con- 
siderable extent,  (in  some  of  which  the  said  David  Davis  personally 
assisted,)  but  gave  no  notice  of  their  title. 

The  defendants'  counsel  offered  to  deduce  their  several  titles,  under 
Maryland  patents,  in  conformity  to  the  agreement  between  the  late 
proprietaries,  but  were  stopped  by  the  court,  who  said  that  the  case 
was  two  clear  to  need  further  proof.  On  general  principles  the  lessors 
of  the  plaintiff  are  concluded  by  the  lines  of  the  patent  taken  out  hj 
their  ancestors,  Philip  Davis. 

No  special  circumstances  exist  here,  to  form  an  exception  to  the  com- 
mon rule.  On  the  contrary,  it  has  been  shown,  that  none  of  the  claim- 
ants under  the  licenses  evei*  had  possession  of,  or  paid  one  farthing 
for,  the  lands  to  the  south  of  the  temporary  line ;  nay  more,  they  ass- 
ists in  making  surveys,  building  barns,  &c.  on  the  disputed  lands,  and 
know  of  valuable  improvements  making  thereon,  without  giving  any 
notice  of  their  title.  However  good  the  plaintiffs  title  might  have  beea 
in  its  inception,  it  ought  to  have  been  pursued  with  due  vigilance. 
The  conduct  of  Philip  Davis  and  his  family,  and  their  delay  and  laches, 
have  been  of  such  a  nature,  that  their  title  must  necessarily  be  post- 
poned. 

Plaintiff  nonsuit. 

Messrs.  Duncan,  Clugget  and  C.  Hartley,  pro  quer. 
Messrs.  Hamilton,  Bowie  and  S.  Riddle,  pro  dtf. 


Lessee  of  Robert  Montgomert  againsi  Jambs 

Dickey. 

Depositions  taken  in  the  presence  of  both  parties,  to  prore  the  lines  of  an  old  surrey, 
though  talcen  before  any  cause  was  pending  in  court,  may  be  read  in  evidence. 

Ejectbient  for  100  acres  of  land  in  Peters  township.  The  dispute 
turned  on  this  point,  whether  a  survey  made  by  George  Smith,  on  the 
24th  September  1744  for  John  Taylor,  under  a  warrant  dated  10th 
November  1742,  included  certain  26j^  acres  of  land,  being  the  prem* 
ises  in  question.  If  they  were  excluded,  the  plaintiff  was  entitled  to 
recover.  To  prove  this,  the  plaintiff  offered  in  evidence  the  deposi- 
tion of  Bobert  Wilson  and  Matthew  Wilson  (the  former  of  whom  is 
since  dead,  and  the  latter  unable  to  attend  the  court,)  taken  before 
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the  present  ft'etion  was  brought  bj  the  agentof  the  plaintiff,  in  the  pre- 
sence of  the  defendant,  and  by  him  cross-examined,  which  were  ob- 
jected to  bj  the  defendant  as  inadmissible. 

Per  curiam.  The  present  dispute  is  in  fact  a  question  of  boun- 
dary, depending  on  the  lines  originally  run  by  George  Smith.  Con- 
sidered in  this  view,  the  depositions  offered  are  much  better  evidence 
than  general  reputation  or  hearsay ;  and  the  rules  of  evidence  as  to 
pedigree  as  well  as  to  boundary,  are  very  lax,  from  the  nature  of  the 
two  cases.  It  must  be  obvious,  that  when  the  country  becomes  cleared 
and  in  a  state  of  improvement,  it  is  oftentimes  difficult  to  trace  the 
lines  of  a  survey  made  in  early  times.  The  argument  tx  necessitate 
ret  will  therefore  apply.  Here  what  was  sworn  was  in  the  presence 
of  both  parties,  and  though  there  was  no  cause  then  pending  in  court, 
the  depositions  may  be  read  in  confirmation  of  thQ  other  evidence 
given.     The  depositions  were  therefore  read  in  evidence. 

Verdict  pro  guer. 

Messrs.  Duncan  and  Brown,  pro  quer. 

Messrs.  Hamilton,  Duniap  and  Watt,  pro  def. 

[A  motion  for  a  new  rule  to  show  cause  why  a  new  trial  should  not 
be  had,  was  afterwards  made  in  December  term  following,  but  the 
court  unanimously  refused  the  rule.] 


•«♦ 


AT  NISI  PRIUS,  AT  BEDFORD,  APRIL  ASSIZES,  1797. 

CORAM,  TEATES  AND  SMITH,  JUSTICES. 


James  Christie  against  John  Woods  and  George  Woods,  jun.,  and 
Jake  Espy,  executors  of  David  Espy,  surviving  executor  of  Fred- 
erick Nagel. 

When  a  deposition  refers  to  books  of  account,  copies  of  them  at  least  should  be  pro- 
daced,  properly  authenticated,  to  entitle  the  whole  deposition  to  be  read  in  evidence. 

Vexation  and  unreasonable  delay  would  subject  a  debtor  to  the  payment  of  interest,  in 
an  action  for  goods  sold  and  delivered. 

•  lJ>rDEBITJlTUS  assumpsit  for  393/.  9^.  O^rf.  for  goods  sold. 
Pleas,  non  assumpsit  infra  seXj  etplene  administaverunt.  Rep- 
lication actionis  causa  accrevit  infra  sex  annoSy  assets  and  issues. 
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The  account  was  for  goods  sold  in  Baltimore  between  6th  Novem- 
ber, 1773,  and  29th  October,  1774,  and  payments  had  been  made  up 
to  September,  1775,  which  reduced  the  principal  sum  to  157/.  16^. 
Z^d.  .Shortly  after,  the  plaintiff  sailed  for  England,  where  he  haa 
since  continued.  * 

The  plaintiff  offered  the  deposition  of  James  Jaffrey,  who  was  his 
agent  and  clerk,  in  evidence,  to  prove  the  existence  of  the  debt,  which  in 
several  instances  referred  to  the  plaintiff's  ledger  and  journal,  and  it 
had  been  previously  agreed  by  the  counsel  on  both  sides  that  this  dep- 
osition should  be  read  in  evidence  without  objection. 

Mr.  Woods  for  the  defendants  contended,  that  the  intention  of  the 
counsel  never  went  further  than  to  cure  the  irregularity  of  the  meeting 
of  the  commissioners,  and  the  want  of  a  formal  commission,  and  that 
it  could  not  amount  to  more  than  considering  his  deposition  in  the 
same  state  as  if  he  was  personally  present  giving  testimony.  The 
plaintiff's  books  of  original  entries,  or  at  least  proper  authenticated 
copies  of  them,  were  indispensably  necessary,  as  the  best  evidence  in 
the  party's  power. 

Mr.  Hamilton  for  the  plaintiff,  at  length  agreed  that  the  only  object 
of  the  agreement  was  to  cure  those  two  irregularities,  but  insisted^hat 
there  was  no  necessity  for  producing  the  books,  which  were  very  volu- 
minous, and  that  they  might  be  wanted  at  the  same  time  at  other  places. 

Yeates,  (Smith,  J.,  declining  to  take  any  part  of  the  decision,  hav- 
ing been  formerly  of  counsel  with  the  defendants,)  observed,  that  in- 
dependent of  the  conceded  object  and  intention  of  the  counsel,  he 
should  have  deemed  it  his  duty  to  have  directed  the  whole  deposition 
to  be  read,  according  to  the  express  and  pointed  words  of  the  agree- 
ment. But  from  what  had  passed  at  the  bar,  he  was  of  opinion  that 
such  parts  of  the  deposition  as  referred  to  the  journal  and  ledger 
directly,  should  not  be  read.  The  waste  or  day-book,  which  contains 
the  original  §n tries,  and  states  the  transactions  as  they  happened, 
should  have  been  produced,  or  at  least  true  copies  thereof  proved  and 
authenticated  in  some  such  manner  as  that  prescribed  by  the  British 
atatute  of  5  Geo.  2,  c.  7,  for  the  recovery  of  British  debts  in  the 
then  colonies,  which  had  been  much  practiced  under  before  the  late 
revolution.  Yet  whatever  facts  can  be  ascertained  by  the  depo- 
sition, from  the  knowledge  and  recollection  of  the  deponent,  inde- 
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pendant  of  the  books,  are  good  evidence ;  and  it  was  read  accordingly. 

In  the  course  of  the  cause,  the  defendant's  counsel  read  another  de- 
position of  Jaffrej,  (taken  Slst  August  1786,  before  this  suit  was 
brought,)  subjoined  to  a  copy  of  the  account,  in  order  to  show  some 
inconsistency  in  his  testimony ;  on  which  the  court  ruled,  that  the  copy 
80  sworn  to  might  now  be  read  in  evidence  throughout. 

The  plea  of  the  statute  of  limitations  was  readily  got  over.  It  ap- 
peared that  the  goods  were  sold  on  six  months'  credit,  and  the  last  date 
of  delivery  of  a  considerable  quantity  was  on  the  29th  October  1774, 
and  therefore  ilak  ultimate  time  of  the  credit  was  expired  on  the  29  th 
of  April,  1775.  From  that  period  until  the  first  January  1776,  was 
8  months  3  days.  The  interval  from  thence  until  21st  June  1784,  is 
wholly  to  be  disregarded  in  the  calculation,  by  a  law  passed  12th  March 
1783,  §  6.  From  this  last  day  until  the  12th  June  1788,  when  the 
summons  issued,  is  3  years  11  months  and  22  days,  making  the  whole 
time  4  years  7  months  and  25  days.  No  want  of  assets  appeared,  the 
executors  having  paid  the  widow  and  guardians  of  Nagle's  children 
considerable  sums  of  money. 

The  only  question  remaining  was  the  point  of  interest,  which  the 
plaintifi^s  counsel  contended  to  be  due  from  the  expiration  of  six  months 
after  the  several  sales  ;  and  examined  a  witness  to  prove  that  the  usage 
of  merchants  in  Baltimore  was  conformable  thereto.  On  the  other 
hand,  it  was  shown  in  evidence,  that  Nagel  having  died  the  latter  end 
of  1775,  entitled  to  many  outstanding  debts,  his  estate  had  suffered 
greatly  by  continental  money,  and  had  thereby  lost  near  5000/.  One 
of  the  executors  went  to  Baltimore  with  money  to  pay  off  the  plaintiff's 
demand,  but  he  had  gone  to  Great  Britain,  without  leaving  any  agent. 

For  the  plaintiff  was  cited  Doug.  361.  1  Barnes,  151.  2  Burr.  1086. 
3  Wms.  107.   Dall  313. 

The  defendant  cited  Dall.  266.  2  Bla.  Rep.  761. 

Yeates,  J.  stated  in  his  charge  to  the  jury,  that  it  had  been  settled 
by  repeated  decisions  in  this  and  other  courts,  that  interest  was  not  al- 
lowable generally  on  an  open  account  for  goods  sold,  unless  in  the 
three  instances  mentioned  in  Dall.  315,  316.  To  demand  interest 
in  the  present  instance  from  the  expiration  of  the  credit,  was  extrava- 
gant in  every  view. 

The  plaintiff  went  beyond  seas  in  1775,  leaving  no  agent  behind 
him.  Nagle  died  the  same  year,  possessed  of  considerable  out- 
standing debts.  The  executors  of  Nagle  wished  to  discharge  the 
plaintiff's  demand,  and  repaired    to   Maryland   for    that  purpose. 
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But  to  whom  could  they  tender  the  monj  ?  Tender  is  dispensed  with 
where  the  party  is  out  of  the  realm.  Oo.  Lit.  210.  b.  In  such  a 
case  during  the  war,  it  has  been  solemnly  determined,  that  seven  and 
an  half  years  interest  shall  be  remitted  on  a  bond. 

After  the  action  was  brought  on  the  12th  June  1788,  the  plaintiff's 
laqhes  may  be  said  to  end ;  the  executors  then  knew  to  whom  with 
safety  they  might  pay  their  money.  From  this  time  they  may  be  said 
to  be  guilty  of  vexation  and  unreasonable  delay,  and  should  make  com- 
pensation on  principles  of  justice  and  common  honesty.  By  allowing 
interest  from  the  institution  of  the  suit,  which  has  been  protracted  near 
nine  years,  the  jury  will  do  no  more  than  justice.  The  plaintiff  on 
due  consideration,  will  have  no  cause  of  complaint,  all  circumstances 
being  taken  into  view ;  and  Nagel's  representatives  may  be  also  satis- 
fied in  having  the  plaintiff's  property  in  their  hands,  without  making 
him  any  compensation,  between  twelve  and  thirteen  years. 

Yerdict  pro  quer.  for  157/.  16*.  S^d.  only. 


»  >  *> 


AT  NISI  PRIUS,  AT  GREENSBURGH,  MAY 

ASSIZES  1797. 

CORAM.  YEATES  AIH)  SMITH,  JUSTICES. 


John  Young  against  Christopher  Hates,  executor  of 

John  Henderson. 

General  indebitatus  assumpsit  will  not  lie  on  a  promise  to  suirey  lands. 

The  plaintiff  declared,  that  ^^  the  said  John  Henderaon  in  his  life 
time,  on  the  80th  day  of  may  1783,  at  the  county  of  Westmoreland 
aforsaid,  acknowledged  himself  to  have  received  from  the  said  John 
Young  a  land  warrant  for  10,000  acres  of  land,  and  sundry  surveys 
of  land  in  the  state  of  Virginia,  which  he  was  to  get  surveyed  for  him 
as  soon  as  possible,  agreeable  to  instructions  received,  and  to  remit 
him  as  soon  as  possible,  and  that  he  the  said  John  Henderson  having 
so  received  the  said  warrants,  did  then  and  there  take  upon  himself  ^  and 
faithfully  promise,  that  he  the  same  John  would  faithfully  locate  the 
said  land  warrant  and  surveys,  or  cause  to  be  surveyed  under  the  said 
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warrant  10,000  acres,  in  the  state  of  Virginia.     Nevertheless  the  said 
John  Henderson,"  &c.  (with  a  general  sxpius  requisitics  both  as  to 
himself  and  his  executor.)  Damage  10,000/." 
Plea  of  non  assumpsit  and  payment. 

The  defendant's  counsel  objected,  that  on  this  declaration  the  plain- 
tiff was  not  entitled  to  recover.  The  receiving  of  the  land  warrants  and 
surveys  was  not  a  consideration  to  raise  a  debt  or  promise.  General 
indebitaiics  assumpsit  will  lie  only  where  debt  lies.  Here  the  remedy 
should  have  been  by  special  assumpsit^  as  in  the  case  of  the  recovery 
of  money  won  at  play.     6  Mod.  128,  129.  12  Mod.  69. 

The  court  declaring  the  same  opinion,  the  plaintiff  suffered  a  nonsuit 

Mr.  Brackenbridge,  pro  quer, 
Messrs.  Ross  and  Young,  pro  dtf. 


>»  •  #• 


Dorcas  Botd,  surviving  executor  of  John  Bo  yd  against  Gathabinb 
Thompson,  Georgb  Thompson,  Robert  Thompson  and  Robert 
Maqaw,  executors  of  William  Thompson,  deceased. 

» 

In  a  suit  by  executors  against  executors,  where  due  notice  has  been  given,  a  demand  ia 
oonsequence  of  the  plaintiff  as  executors  selling  lands  held  in  partnership  between  the 
two  testators  by  agreement,  may  be  given  in  evidence  by  way  of  set-off,  alitar  where 
mich  notice  has  not  been  given  nor  the  mattbr  pleaded. 

The  plaintiff's  declaration  consisted  of  two  counts ;  1st  for  800{. 
had  and  received  for  the  use  of  John  Boyd.  Sd,  For  other  800/.  on 
an  insimul  computasset  by  the  defendants  with  the  plaintiff,  in  their 
capacity  of  executors. 

Pleas,  nan  assumpsit  and  payment. 

The  defendants'  counsel  offered  in  evidence  an  a^eement  between 
the  testators,  Boyd  and  Thompson,  whereby  it  appeared  that  four  cer- 
tain tracts  of  land,  were  held  by  them  in  partnership ;  and  further  of- 
fered to  prove,  that  the  plaintiff  after  her  husband's  death,  had  sold 
two  of  the  said  tracts  as  surviving  executor,  and  received  the  consider- 
ation moneys  thereof,  o(  which  one  moiety  belonged  to  Thompson's  es- 
tate ;  consequently,  that  she  was  accountable  for  the  said  moiety  to 
Thompson's  executors. 

The  plaintiff's  counsel  objected  to  the  evidence,  and  insisted 
that  no  notice  having  been  given  of  a  set-off,  it  could  not  be  ad- 
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mitted.     Unliquidated  damages  cannot  be  set  off  in  England.     Cowp. 
67. 

Smith,  J.  refused  taking  any  part  in  the  decision,  as  he  originally 
had  brought  the  suit. 

Yeates,  J.  Had  this  matter  been  pleaded,  or  proper  notice  given  of 
the  intended  set-off,  I  should  think  it  might  be  well  given  in  evidence. 
The  debt  claimed  and  counter  demand,  respect  the  representative  char- 
acter of  the  parties.  Our  defalcation  act  of  1715  (1  Dall.  Laws  65) 
has  often  been  said  to  be  more  comprehensive  than  the  British  statutes 
of  2  Geo.  2.  c.  22,  and  8  Geo.  2.  c.  24,  though  it  never  could  have 
intended,  that  all  kinds  of  damages  under  covenants  should  be  set  off, 
and  it  has  been  ruled  accordingly. 

In  England,  when  a  debt  intended  to  be  set-off,  accrues  by  reason 
of  a  penalty  in  a  specialty,  it  shall  be  pleaded  in  bar,  and  the  sum  justly 
and  truly  due  must  be  shown  in  such  plea  by  the  (6  Vol.  Ruff.  Stat. 
198)  5th  sec.  of  8  Geo.  2.  c.  24.  Unliquidated,  uncertain  damages 
there  cannot  be  pleaded  by  way  of  set  off,  according  to  the  case  cited ; 
(Cowp.  57)  but  sums  in  the  nature  of  stipulated  damages,  for  breach 
of  any  agreement,  may  be  so  pleaded.     (2  Term  Rep.  32.) 

In  the  present  instance,  the  demand  insisted  on  not  having  been 
pleaded,  or  notice  given  of  the  set-off,  I  am  bound  by  the  positive  words 
of  Ihe  (1  Dall.  Laws  263)  act  of  14th  February  1729-30,  §  10,  and 
cannot  admit  the  set-off  in  evidence.  Without  notice,  it  would  operate 
as  a  surprise  on  the  plaintiff,  who  could  not  come  prepared  to  contest 
the  demand. 

But  the  substantial  justice  of  this  case  I  think,  cannot  easily  be 
reached  in  a  trial  by  jury,  where  so  many  complicated  demands,  both 
in  specie  and  continental  money,  are  made  by  both  parties :  and  I 
would  therefore  recommend  a  submission  of  all  matters  in  variance  to 
a  proper  reference. 

The  counsel  adopted  the  court's  recommendation,  and  referees  wore 
appointed  accordingly,  and  the  jury  discharged. 

Messrs.  Brackenridge  and  Young,  pro  quer, 
Messrs.  Ross  and  Woods,  pro  def. 


ri 
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Le&^e  of  Thomas  Shields  against  David  B0channak  and  Mosbs 

Latta. 

A  Burvey,  adopted  by  the  land  office,  though  not  made  by  the  regular  officer,  may  be 
read  in  evidence. 

A  deed  acknowledged  in  1783,  before  a  member  of  the  Supreme  Executive  Council,  can- 
not be  read  in  evidence,  without  further  proof. 

A  vendor  of  lands  with  implied  warrmty,  cannot  be  a  witness  without  a  rdease ;  bat  if 
he  is  merely  a  trustee  and  has  released  his  trust,  he  may  be  examined. 

Ejectment  for  one  messuage,  and  200  acres  of  land,  situate  in 
South  Huntindon  township. 

The  plaintiff  in  support  of  his  title«  showed  in  evidence  an  applica- 
tion to  the  land  office  dated  3d  April  1769,  No.  2126,  for  300  acres 
of  land,  specially  located,  in  the  name  of  Thomas  Holiday  ;  also  an* 
other  application  dated  13th  June  1769,  No.  3371,  for  300  acres, 
also-  specially  located,  in  the  name  of  James  Holiday. 

He  then  offered  to  show  in  evidence  two  surveys  made  by  James 
Elinkead,  in  pursuance  of  the  orders,  containing  624  acres  and  45 
perches ;  accom{)anied  by  the  receiver  general's  'receipt  on  the  29th 
January  1785,  in  full  of  the  purchase  money  and  interest  for  624 
acres  of  land  heretofore  surveyed  on  the  applications  of  Thomas  and 
James  Holiday,  No.  2116  and  3371 ;  and  likewise  a  hearing  before 
the  board  of  property,  on  caveat  by  Moses  Latta,  one  of  the  defend- 
ants, against  Christopher  Hayes,  under  whom  the  plaintiff  claims, 
whereby  the  above  two  surveys  are  recognized,  and  the  granting  of  a 
patent  as  to  the  interference  of  Latta,  is  deferred.  This  hearing  was 
on  the  5th  April  1792.  It  was  also  stated,  that  the  plaintiff  and  de- 
fendants claimed  under  the  surveys  made  by  Kinkead. 

The  defendants  objected  to  the  survey  being  read  in  evidence.  It 
did  not  appear  when  they  were  made,  or  returned  into  the  surveyor 
general's  office.  However  their  returns  may  have  been  effected,  the 
surveys  are  inofficial,  not  having  been  made  by  a  person  vest^d  with 
proper  authority  for  that  purpose.  Kinkead  never  acted  under  William 
Thompson,  the  surveyor  of  the  district,  (which  was  established  by  the 
oath  of  a  witness,  and  not  denied  by  the  plaintiff ,s  counsel,)  and  there- 
fore surveys  made  by  him,  were  wholly  irregular  and  void.  Whether 
the  defendant's  claim  under  the  same  surveys,  cannot  possibly  appear 
in  this  stage  of  the  cause.  Possibly  they  may  rely  on  their  possession 
alone  ;  but  the  plaintiff  must  show  a  title  in  himself. 

By  the  court.  Enough  has  been  shown,  to  justify  the  reading  of 
the  surveys  to  the  jury.  They  have  been  accepted  into  the  surveyor 
general,8  office,  acknowledged  by  the  receiver  general,  and  recognized 
by  the  board  of  property.  No  oipinion  is  now  given  as  to  their  validity; 
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that  matter  is  reserved  for  future  consideration ,  when  the  evideice  is 
finished  and  as  opposite  title  comes  in  competition.  It  is  certain  the 
surveys  have  been  made  out  of  the  common  line  ;  but  we  well  know 
ihe'proprietarj  land  officers  sometimes  deviated  from  their  usual  forms 
of  doing  business. 

A  deed  from  Thomas  Holiday  to  Thomas  White,  dated  8th  June 
1770,  and  acknojv^ledged  before  Christopher  Hayes,  on  the  20th  Janu- 
ary 1783,  was  then  offered  in  evidence,  and  accepted  to  by  the  defend- 
ant, the  sa44  Hayes  at 'the  time  of  the  acknowledgment,  being  only  a 
member  of  the  Executive  Council ;  which  was  ascertained  by  proof. 

And  by  the  court.  The  objection  appears  to  us  to  be  fatal.  Under 
the  law  of  28th  May  1717, 1  Dall.  Laws,  110,  §  2,  justices  of  peace 
were  empowered  to  take  the  acknowledgment  of  deeds.  But  this  wiis 
changed  by  the  act  of  18th  March  1775,  ib.  703,  §  1,  which  directed 
that  all  deeds  made,  should  be  acknowledged  before  a  judge  of  the 
Supreme  Court,  or  a  justice  of  the  Court  of  Common  Pleas  of  the  prop- 
er county.  It  is  true,  that  every  member  of  the  E^cutive  Council, 
was  declared  by  the  constitution  of  28th  Se()tember  1776,  Ib.  Ap- 
pend. 58,  to  be  a  justice  of  the  peace  for  the  whole  commonwealth,  by 
virtue  of  his  office  ;  but  the  natural  construction  thereof  was,  that  they 
should  be  mere  conservators  of  the  peace,  and  not  possess  all  the  pow- 
ers of  justices  of  the  peace,  in  removing  paupers,  &c.  But  in  the 
events  of  a  great  revolution,  it  was  prudential  to  sanctify  certain  ir- 
regular acts,  flagrante  bello ;  and  hence  a  law  was  passed  on  the 
81st  August  1778,  which  directs,  that  acknowledgments  and  proofs  of 
deeds  before  any  member  of  the  council  of  safety,  while  that  council 
subsisted,  of  convention  justices  of  the  peace,  until  justices  of  the 
Court  of  Commdn  Pleas  were  appointed,  or  members  of  the  Executive 
Council  at  any  time  before  the  publication  of  that  act  should  be  valid 
provided  the  deeds  were  recorded  within^  nine  months.^  This  deed  not 
being  acknowledged  until  1783,  and  never  recorded,  the  irregularity  is 
not  cured  by  the  act,  and  therefore  without  other  proof,  it  cannot  be 
received  in  evidence. 

It  was  then  shown  in  evidence  by  the  plaintiff*,  that  William  Holi- 
day, one  of  the  Hubscribing  witnesses  to  the  aforesaid  deed,  died  in 
New  York  during  the  late  war,  and  that  the  signature  thereto,  was 
believed  to  be  his  ;  hand- writing  that  John  Lowman,  the  other  witness, 
was  on  the  north  west  of  the  Ohio,  near  Presque  Isle,  and  that  the 
signature  thereof  was  believed  to  be  written  by  the  grantor ;  and  the 
court  thereupon  directed  it  to  be  read. 
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The  said  Thomas  White,  the  grantee,  on  the  16th  May  1772,  con- 
veyed the  lands  in  question  to  Elizabeth,  his  eldest  daughter  by  his 
first  marriage,  containing  143^  acres.  She  afterwards  intermarried 
with  Moses  Latta,  one  of  the  defendant,  who,  on  the  13th  September 
1787,  obtained  a  warrent  for  142  acres,  including  an  improvement, 
and  completed  his  legal  title  by  a  patent  dated  80th  November  1787. 

The  said  Thomas  White,  on  the  24th  October  1780,  also  conveyed 
the  whole  624  acres  to  Agnes,  his  youngest  daughter  by  his  second 
marriage.  In  April  1784,  she  conveyed  the  whole  tract  to  Christopher 
Hayes  and  John  Henderson,  in  consideration  of  200/.  On  the  26th 
May  1791,  Christopher  Hayes  declares,  that  the  lands  were  purchased 
with  the  proper  moneys  of  Thomas  Shields,  the  lessor  of  the  plaintiff, 
and  the  use  thereof  resulting  to  him,  he  ^'  grants,  bargains,  sells  and 
releasee"  all  his  legal  interest  therein  to  him,  in  consideration  of  6^. 
The  legal  interests  of  Henderson  in  the  other  moiety  was  vested  in 
Shields,  by  a  deed  from  James  Guthrie,  sheriff,  dated  8d  August  1791. 

The  deposition  of  Agnes  Byaii^  (late  White,)  was  offered  in  evidence 
bj  the  plaintiff,  and  excepted  to,  because  her  conveyance  containing 
words  of  implied  warranty,  she  could  be  no  witness  without  a  previous 
release.    And  the  same  was  accordingly  overruled  by  the  court. 

The  court  inclined  likewise  to  the  same  opinion,  on  an  objection  taken 
to  the  deposition  of  Christoper  Hayes  on  the  same  ground.  But  the 
counsel  urged  that  this  was  materially  distinguished  from  the  for- 
mer case.  Hayes  declared  in  his  deed  that  he  was  a  mere  trustee 
for  the  use  of  Shields,  and  had  paid  his  money  for  the  lands :  and 
'  the  latter  by  accepting  of  this  conveyance  estops  himself  from  assert- 
ing that  Hayes  sold  to  him.  Consequently  he  can  set  up  no  claim 
against  Hayes,  on  the  words  of  implied  warranty  contained  therein,  but 
is  obliged  to  take  the  title  as  he  finds  it.  He  shall  never  be  allowed 
to  recur  to  his  mere  trustee  for  any  stfpposed  damages  incurred  in  the 
purchase  of  a  bad  title,  after  having  once  adopted  his  act.  The  court 
hereupon  readily  retracted  the  opinion  they  at  first  entertained,  and 
directed  the  deposition  to  be  read. 


Verdict  pro  d%f. 


Messrs.  Ross  and  Young,  pro  quer. 
Mr.  Woods,  pro  def. 
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Christophbr  Hayes  against  Thomas  Shiblds. 

A  suitor  is  privileged  from  bmg  arrested  or  senred  with  a  stimmonS)  while  attending, 
his  cause  eando  and  redeundo :  and  the  court  will  not  mcely  scan  his  time  of  return. 

A  Day  had  intervened  after  the  delivery  of  the  verdict  in  the  cause 
preceding,  when  the  lessor  of  the  plaintiff  was  served  with  a  summons, 
in  a  plea  of  trespass  on  the  case,  issued  out  of  the  Court  of  Common 
Pleas  of  Westmoreland  county. 

Mr.  Ross  moved,  that  the  defendant  should  be  discharged  from  the 
action,  on  the  ground  of  privilege,  which  he  claimed  as  one  of  the  sui- 
tors oF  this  court.  He  had  been  engaged  since  the  trial,  in  settling  the 
costs  of  the  former  suit. 

Mr.  Toung  for  the  plaintiff,  attempted  to  distinguish  the  service  of 
a  summons  from  an  arrest  by  capias.  In  the  latter,  the  defendant 
would  be  restrained  of  his  liberty,  and  be  compelled.to  find  bail.  Be- 
sides the  defendant  had  lingered  unr^onably  in  his  journey. 

Per  cur.  It  has  frequently  been  resolved,  that  courts  in  cases  of 
this  nature,  will  not  nicely  scan  the  time  of  the  return  of  parties,  wit- 
nesses, &c.  2  Stra.  986,  987,  990,  1094.  1  Barnes.  278.  2  Bl.  Sep. 
1113.  Gilb.  Cas.  C.  R.  308.  It  is  fair  to  presume,  that  the  adjust- 
ment of  the  expenses  of  the  action  just  tried,  would  detain  him  at  least 
one  day.  His  exemption  from  process  is  the  privilege  of  the  court.  2 
Bl.  Rep.  1193.  Annal.  41.  Dall.  357.  The  distinction  between  writs 
of  summons  and  capais^  is  not  solid,  as  it  respects  the  present  ques- 
tion, and  was  overruled  in  the  case  of  the  member  of  convention  im- 
pleaded in  Philadelphia.  (Bolton  v.  Martin.)  Dall.  296.  The  party's 
attention  to  his  own  business  in  the  suit  depending,  is  distracted  by 
other  objects,  and  he  is  subjected  to  the  inconvenience  of  attending  an 
action  at  a  considerable  distance  from  his  own  place  of  abode,  con- 
trary to  the  wise  indulgence  of  the  law.  Vide  Hutt.  59.  2  Stra.  1094. 

The  defendant  must  therefore  be  discharged  from  this  action. 
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Lessee  of  John  Ibwik  against  Akdsew  Moobk. 

A  predse  warrant  or  application  will  take  place  of  an  indescriptive  onte,  though  earlier 
But  the  latter,  though  shifted  from  the  spot  seemingly  called  for,  if  fairly  surveyea 
and  appropriated  when  there  was  no  interrening  opposing  right,  will  hold  the  lands. 

Convenient  certainty  to  a  common  intent  is  sufficient  in  warrants  or  applications.  A  mili- 
tary permission,  not  followed  up  by  settlement,  gives  no  preference  to  lands. 

Ejectment  for  318  acres  of  land  on  the  waters  of  Brush  creek 

The  lessor  for  the  plaintiff  groanded  his  pretensions  on  a  military 
permission  of  Captain  Charles  Edmondson,  commanding  officer  at  Fort 
Pitt,to  him  dated  18th  September  1767,  "to  improve  and  occupy  a  plan- 
tation or  tract  of  land  for  himself;  and  one  for  his  relation  or  friend,  on 
the  south  side  of  the  great  road  near  the  mouth  of  Bushy  Bun,  in  Beyer- 
ley's  neighborhood,  he  paying  forty  shillings  yearly  if  demanded,  and 
subjected  to  the  regulations  of  the  commanding  officer  at  Fort  Pitt,  for 
his  majesty's  service."  In  pursuance  hereof,  Irwin  in  1798,  built  a 
small  cabin,  cleared  one  acre  of  ground  and  made  a  small  deadening 
on  lands  about  one-half  mile  distant  from  those  in  question,  and  one- 
qaater  mile  from  his  present  place  of  abode,  and  had  a  tenant  in  the 
cabin  for  some  little  time.  On  the  25th  July  1769,  he  filed  two  ap- 
plications in  the  land  office,  one  marked  No.  8663,  for  300  acres  on 
the  waters  of  Brush  Creek,  on  the  south-west  side  of  the  new  road 
adjoining  land  of  Thomas  Lyons,  and  from  thence  extending  down  the 
run  to  Brush  Creek,  in  his  own  name,  and  the  other  No.  3665,  in  the  name 
of  James  Irwin,  for  300  acres  on  the  waters  of  Brush  Creek,  bounded 
by  the  lands  of  John  Irwin  and  Christopher  Rudebach.  Under  this  lat- 
ter application,  he  claimed  the  premises  in  dispute,  and  gave  some 
slight  evidence  of  a  survey  made  thereon,  which  was  strongly  contro- 
verted. 

The  defendant  claimed  under  an  application  of  Casper  Geyer,  for 
800  acres  on  the  head  of  Sewickley,  about  four  miles  from  Bey erley's, 
entered  on  3d  April  1769,  No.  105,  and  a  survey  thereon  of  301 J 
acres,  made  10th  April  1770,  and  a  patent  dated  14th  Agust  1770,  in 
consideration  of  15/.  Is.  id.  sterling.  He  also  gave  in  evidence  a 
recovery  in  ejectment  by  the  lessee  of  Casper  Geyer  against  the  said 
John  Irwin,  of  the  premises  at  November  assize  1788,  by  counsel's  con- 
fessing judgment  to  the  plaintiff. 

It  was  asserted  by  each  party,  that  the  application  of  his  adversary 
did  not  describe  the  lands  in  dispute,  but  was  intended  for  another  tract. 
And  evidence  was  given  on  both  sides  as  to  this  point.  The  defendant 
insisted,  that  the  military  permission  not  being  followed  by  a  settle- 
ment, gave  no  preference. 
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The  court  submitted  the  respectiye  locations  to  the  jury,  who  were  to 
determine  as  a  question  of  fact,  which  was  most  applicable  to  the  con- 
troverted grounds.  >  They  laid  it  down  in  their  charge,  that  a  precise, 
close,  descriptive  warrant  or  application,  would  take  place  of  a  general, 
loose,  indescriptive  one,  though  earlier  in  number  or  date.  But  a  war- 
rant or  application  of  the  latter  kind,  even  though  shifted  at  a  distance 
from  the  spot  seemingly  called  for  therein,  if  fairly  surveyed,  re- 
turned, and  appropriated  by  the  proper  authority,  when  there  was  no 
intervening  opposing  right,  will  hold  and  secure  the  lands,  because  no 
injury  is  thereby  done.  In  general,  convenient  certainty  to  a  common 
intent  is  amply  sufficient  in  cases  of  this  nature ;  and  in  a  country 
newly  explored,  it  would  be  highly  unreasonable  to  expect,  that  appli- 
cants for  lands  should  furnish  minute  descriptions.  Those  persons  who 
are  entitled  to  a  preference  in  lands  under  a  military  permission,  must 
be  such  as  have  made  actual  settlements  thereon.  This  is  the  express 
language  of  the  exception  in  the  law  of  8d  February  1768,  governor 
Penn's  proclamation  of  the  24th  of  the  same  month,  and  of  what  is 
called  the  preamble  to  the  opening  of  the  land  office  on  the  8d  April 
1769.  In  what  other  manner  could  these  claimants  conduce  to  *^  the 
more  convenient  accommodation  of  the  soldiery  of  others  ?"  And  if 
in  the  present  instance,  a  claim  of  pre-emption  is  set  up,  under  captain 
Edmondson^s  license,  must  not  the  conditions  thereof,  of  ^'  improving 
and  occupying"  the  same  lands,  be  fully  complied  with  ? 

Verdict  for  the  defendant. 

Messrs.  Boss  and  Brackenridge,  pro  qutr. 
Messrs.  Woods  and  M'Eachen,  pro  def. 

Smith,  J.  was  of  counselfor  the  plaintiff  in  G oyer's  lessee  v.  Irwin 
and  therefore  refused  giving  any  opinion.  » 


Lessee  of  David  Sherer  against  Thomas  M'Farland. 

Improyements  on  lands  not  purchased  from  the  Indians,  or  made  after  the  treaty  at  Fort 
Stan wix,  and  before  the  opening  of  the  land  office  on  8d  April  1769,  not  allowed  in  eri- 
denoe. 

ETidence  of  money  given  to  a  snrreyor  to  enter  a  caveat  against  a  survey,  and  he 
neglecting  to  do  it,  not  admitted  to  operate  against  a  third  person. 

EjBCTMEirr  for  318  acres  of  land  in  Unity  township. 
The  plaintiff  showed  in  evidence,  a  warrant  to  the  lessor  for 
200  acres  of  land,  including  an  improvement,  on   the  waters   of 
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Sewicklj,  adjoining  lands  of  Arthur  O'Hara,  William  Anderson,  and 
the  widow  Eager,  dated  24th  June  1785,  Also  a  deed  poll  of  the  im- 
proTement,  from  John  Loydick  to  William  Mount,  in  consideration  of 
200/.  dated  11th  January  1775,  and  another  deed  from  the  said 
Mount  to  Sherer  thereof,  in  consideration  of  220/. ,  dated  21st  Janu- 
ary 1778. 

The  plaintiff  then  offered  witnesses  to  prove  that  one  Abraham  Lea- 
,  sore  made  a  considerable  improvement  of  these  lands  in  1768  and  1769 
before  the  opening  of  the  land  ofSce,  and  that  John  Loydick  derived 
title  under  him. 

This  evidence  was  objected  to  by  the  defendant's  counsel,  who  cited 
Plumsted's  lessee  v.  Rudebagh  in  this  court,  where  such  evidence  was 
disallowed. 

The  plaintiffs  counsel  expressed  a  wish  to  be  fully  heard  on  this 
point.  The  royal  charter  was  granted  to  William  Penn  for  the  pur- 
pose of  colonization.  The  first  adventurers  agreed  to  make  their  set- 
tlements within  three  years.  People  were  invited  by  the  first  proprie- 
tary from  all  parts  of  Europe  to  come  and  settle  within  his  province ; 
and  the  uninterrupted  practice  of  the  land  office  before  the  revolution  has 
ascertained  to  every  improver  his  right  of  pre-emption.  In  confidence 
of  this  established  system,  persons  from  all  quarters  came  amongst  us, 
and  were  adopted  freeholders  of  the  soil.  The  decisions  of  courts  and 
juries  confirmed  the  general  opinion  ;  and  thus  by  common  consent  the 
Improvement  doctrine  became  the  law  of  the  land.  If  the  tribunals 
of  justice  erred  herein,  it  may  be  truly  said,  that  cominunis  error 
facitjits.  To  abridge  the  benefits  which  people  expected  to  deprive 
from  making  original  settlements,  would  produce  palpable  injustice. 

The  court  saved  the  defendants'  counsel  the  trouble  of  a  reply.  The 
observation  made,  if  correct  throughout,  go  in  favour  of  improvements 
generally.  We  are  no  enemies  to  bona  fide  improvements,  restricted 
within  rational  limits.  But  these  were  never  deemed  to  extend  beyond 
the  lands  purchased  from  the  Indians.  Such  a  system  would  be  wild, 
as  well  as  highly  impolitic,  and  would  tend  to  deluge  the  country  in 
blood,  by  provoking  the  savage  nations  to  hostilities. 

Under  the  law  of  3d  February  1768,  all  persons  were   interdicted 
from  settling  on  the  indian  lands,  under  the  highest  forfeiture,  know  ' 
in  society.     And  by  a  subsequent  act  of  (1  Dall.  Laws  508)  18th 
February    1769^    persons    making    such  setttlements,    or     making 
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sarveys,  or  making  or  cutting  down  trees,  irith  design  to  set- 
tle or  appropriate  such  lands,  incur  a  penalty  ^f  500/.  and  twelre 
months  imprisonment.  It  cannot  be  possible  that  such  daring  infringers 
of  the  laws  could  gain  any  title  by  unauthorized  acts  of  trespass,  against 
the  solemn  declared  will  of  the  community. 

It  must  be  admitted,  that  the  lords  of  the  soil  had  the  exclusive  right 
of  disposing  of  their  lands  in  their  own  mode.  Immediately  after  the 
Indian  treaty  at  Fort  Stanwix,  was  closed  on  the  4th  November  1758, 
the  people  were  publicly  notified,  that  improvements  on  the  newly 
purchased  lands  should  give  them  no  advantage  whatever,  and  the  same 
information  was  given  on  the  opening  of  the  land  office.  It  cannot 
therefore  be  doubted,  but  that  to  obtain  a  title  to  the  lands  lately  sold 
by  the  natives,  it  was  absolutely  necessary  to  apply  to  the  land  office 
in  the  usual  and  accustomed  method. 

Such  have  been  the  uniform  decisions  of  courts  of  justice,  in  which 
we  fully  acquiesce.  To  establish  a  contrary  doctrine,  would  introduce 
insecurity  of  property  and  every  species  of  mischief.  The  testimony 
offered  is  therefore  overruled. 

The  defendant  showed  in  evidence,  an  application  of  John  M'Clure, 
jun.  entered  on  8d  April  1769,  for  800  acres  of  land,  about  three 
miles  from  captain  Proctor's,  in  Cumberland  county  ;  a  survey  thereon 
of  240|  acres  on  the  26th  September  1769  ;  a  warrant  of  acceptance 
thereof  dated  6th  June  1770 ;  and  a  patent  to  the  said  M'Clure,  in 
consideration  of  12/.  0^.  Qd.  sterling  dated  12th  June  1770. 

The  plaintiff  then  offered  to  show  by  a  witness,  that  the  person  hold- 
ing the  improvement  had  paid  one  dollar  to  the  surveyor,  who  made 
M'Clure's  survey,  in  order  to  enter  a  caveat  tot  him,  which  he  neglected 
to  do,  notwithstanding  his  engagement. 

Sed  per  curiam.  The  testimony  is  inadmissible,  and  cannot  effect 
the  defendant.  He  who  trusts  an  agent  shall  suffer  by  his  neglect,  and 
not  a  third  person  who  places  no  confidence  in  him.  S  Atky.  655. 

Plaintiff  nonsuit. 

Messrs.  Brackenridge  and  Galbraith,  pro  quer. 
Messrs.  Boss  and  M'Kitchen,  pro  pe/. 
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This  cause  was  tried  before  at  Nisi  Prius,  November  3d,  1785,  on 
an  ejectment  brought  by  the  lessee  of  John  M'Glure  v.  David  Sberer. 
The  judges  then  gave  the  same  determination  as  to  the  testimony,  but 
the  jury  found  for  the  defendant,  against  the  opinion  of  the  court. 
A  new  trial  was  awarded  in  September  term,  1786,  and  when  the  ac- 
tion came  down  to  trial  on  3d  November,  1786,  and  the  jury  was 
sworn,  the  defendant  refused  to  confess  lease  entry  and  ouster. 


»»  •  <» 


AT  NISI  PRIUS,  AT  PITTSBURGH,  MAY  ASSIZES, 

1797. 

COBAM,  1BATES  AJXD  SMITH,  JUSTIOKS. 


Leasee  of  Lbwis  Bond  against  Bobbri  Fitzrahdolph. 

It  is  not  necessary  that  there  should  be  a  caveat  filed  or  hearing  before  the  Board  of 
Property  before  an  ejectment  is  brought  for  lands  north  and  west  of  the  'Ohio,  AUe- 
gheny  and  Conewango. 

Actual  settlers  under  the  law  of  8d  April,  1792,  must  \  have  a  survey  made  as  directed 
by  the  law  before  they  can  recover  in  ejectment 

Ejectiibnt  for  one  messuage  and  400  acres  of  land  on  French  creek. 

This  was  a  contest  between  two  settlers,  without  warrants,  to  lands 
west  of  the  river  Allegheny,  and  on  the  east  side  of  French  creek. 

In  1789,  one  Cornelius  Vanhorne  erected  a  cabin  of  heavy  logs  on 
the  land.  The  lessor  of  the  plaintiff  in  1792,  was  an  ofScer  of  the 
army,  under  General  Wayne,  and  was  stationed  by  him  with  a  detach- 
ment of  28  men  at  Cassewago,  to  protect  the  inhabitants  from  the 
Indians.  During  the  winter,  he  pulled  down  Yanhorne's  cabin,  and 
made  rails  of  the  logs.  He  erected  a  new  cabin  60  or  60  perches  from 
the  former,  with  the  assistance  of  two  soldiers  whom  he  hired  for  that 
purpose,  and  also  cleared  and  fenced  a  field  -of  ten  acres,  which  had 
formerly  been  cultivated  by  the  natives.  In  the  spring  of  1793,  he 
planted  one  half  of  an  acre  of  com  and  one  half  of  an  acre  of  potatoes^ 
and  was  recalled  the  same  spring,  having  first  placed  one  Licquers, 
who  had  intermarried  with  an  Indian  woman,  in  his  cabin,  and  con- 
tracted with  a  trader  to  supply  him  with  meat  and  flour. 

After  Bond  was  withdrawn,  the  defendant,  in  behalf  of  Vanhorne, 
forced  Licquers  from  the  possession  of  the  tract,  and  in  August  1793, 
cut  and  made  hay  thereon.  He  then  fled,  on  hearing  that  no  treaty 
had  been  concluded  with  the  Indians.  In  the  course  of  the  following 
month  he  returned  with  his  horses,  broke  up  the  field  which  had  been 
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fenced  by  Bond,  (the  rails  whereof  had  been  burnt,)  put  the  fence  in 
order  and  sowed  turnips.  On  the  8th  of  May,  1794,  he  obtained  a 
survey  by  William  Powers,  a  deputy  surveyor,  of  401  acres  and  29 
perches,  in  pursuance  of  his  improvement,  dated  1st  March,  1791. 
He  lived  on  the  lands,  extending  his  improvements,  erected  three  other 
houses,  cleared  and  fenced  20  acres  more  of  ground,  and  had  the  whole 
in  good  cultivation.  Neither  Bond  nor  Licquers  had  been  in  that 
country  since  1794.^  They  obtained  no  survey,  nor  did  it  appear  that 
they  had  attempted  to  procure  one. 

On  opening  the  plaintiff's  title,  it  was  objected  that  he  should  have 
filed  his  caveat  under  the  11th  section  of  the  act  of  3d  April,  1792, 
(8  Dall.  Laws,  213,)  and  have  first  tried  his  claim  before  the  Board 
of  Property. 

To  this  it  was  inswered,  that  the  clause  referred  to  has  no  relation 
to  these  lands.  Under  the  9th  section  of  that  act,  no  title  is  vested  in 
lands  lying  north  and  west  of  the  rivers  Ohio  and  Allegheny,  and  Gon- 
ewango  creek,  unless  a  family  resides  thereon  five  years  after  a  settle- 
ment is  made.  But  by  the  11th  section,  a  patent  goes  of  course  with- 
in six  months  after  the  determination  of  the  caveat^  unless  the  par^ 
enters  his  suit  at  law,  and  this  patent  is  declared  to  be  a  full  and  per- 
fect title.  The  clause  therefore  clearly  must  relate  to  other  vacant 
lands  than  those  lying  north  and  west  of  those  waters.  Besides,  it  is 
more  convenient  and  economical  to  try  these  suits  in  the  proper  county, 
and  the  trial  by  jury  should  be  encouraged. 

By  the  court.  The  two  clauses  of  the  act  refer  to  different  objects. 
Though  the  words  of  the  11th  section  are  general,  they  have  been  held 
not  to  extend  to  lands  claimed  under  rights  or  contracts  previous  to 
the  passing  of  that  law.  The  law  does  not  require  in  terminis,  that 
a  caveat  shall  be  filed  to  try  a  title  to  lands.  There  are  no  words  re- 
strictive of  the  jurisdiction  of  the  ordinary  courts  of  justice  in  the  first 
instance ;  and  we  will  not  by  construction,  increase  the  powers  of  the 
Board  of  Property.  The  parol  evidence  therefore  must  be  received  ; 
but  what  operation  the  bare  improvement  will  have,  where  the  plaintiff 
must  recover  on  showing  a  title,  is  another  question.  After  the  testimo- 
ny was  closed,  and  the  cause  had  been  spoken  to  by  the  counsel,  the 
court  delivered  the  following  charge  in  substance :  This  is  a  case  of  the 
first  impression,  under  the  act  of  8d  April,  1792.  That  law  has  intro- 
duced a  new  species  of  title,  but  whether  it  will  effectuate  the  intentions 
of  the  legislature,  time  only  can  determine  \  in  the  mean  while  it  be- 
Itoves  OS  to  move  with  caution,  and  to  reflect  fully  before  we  form  an 
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opinion.  No  warrant  exists  on  either  side  ;  both  parties  claim  as  ac- 
taal  settlers  and  improvers  under  the  8th  and  9th  sections  of  the  act.  The 
plaintiff,  who  must  recover  by  his  own  strength,  mast  bring  himself 
clearly  within  the  law.  ^^  On  his  conforming  to  the  provisionsof  the 
act,  "  depends  the  validity  of  his  right.  An  application  to  the  deputy 
surveyor  of  the  district,  and  payment  of  the  legal  fees,  form  apart  of 
that  conformity.  The  plaintiff  has  given  no  survey  in  evidence,  nor 
can  we  collect  from  presumption,  that  he  has  attempted  to  make  one« 
His  pretensions  therefore  are  not  designated  or  defined.  His  house 
and  part  of  his  original  inclosure  are  excluded  by  the  defendant's  sur- 
vey. He  cannot  claim  under  agreed  lines  made  by  the  predecessors  of 
the  defendant  and  others,  while  he  sets  up  a  title  adverse  to  the  former. 
How  then  shall  his  improvement  be  extended,  or  in  what  direction  shall 
it  go  7  Confining  ourselves  to  the  case  now  before  us,  we  are  of  opin- 
ion, that  the  plaintiff  having  shown  no  survey,  nor  even  an  attempt  to 
make  one,  his  claim  is  not  recognized  by  the  law,  so  as  to  entitle  him 
to  recover.  If  the  deputy  surveyor  had  refused  to  do  him  justice,  he 
might  have  complained  thereof  to  the  surveyor  general  or  the  Board 
of  property,  and  he  would  then  have  evinced  an  endeavor  on  his  part 
to  conform  to  the  law.  But  no  pretext  of  that  kind  exists  in  the  pre- 
sent instance. 

Verdict  for  the  defendant. 

Mr.  Brackenridge,  pro  quer. 

Messrs.  Ross  and  Woods,  pro  def. 


Rbsfublica  against  David  Sloai^. 

£7ideiice  of  force  againet  a  lessee  for  jears,  will  not  warrant  a  conviction  for  an  indict- 
ment for  forcible  entry  and  detainer,  stating  it  to  be  against  the  freehold  of  the  land- 
lord. 

Nor  where  it  is  stated  to  be  against  one,  when  there  are  two  joint  tenants. 

An  inquisition  of  forcible  entry  and  detainer  was  found  on  the  22d 
April  1793,  before  John  Wilkins,  esquire,  one  of  the  justices  of  the 
peace  of  Allegheny  county,  stating,  that  John  Deniston  was  lawfully 
and  peaceably  seized  in  his  demesne  as  of  fee  of  and  in  a  messuage 
and  440  acres  of  land  in  Pitt  township,  until  the  defendant  and  other 
malefactors  unknown,  on  the  7th  day  of  April  1796,  did  enter  therein 
and  disseize  him  thereof  with  force,  and  forcibly  detain  him  therefrom 
with  a  strong  hand,  until  the  time  of  taking  the  inquisition,  &c. 

The  lands  whereon  the  injury  was  supposed  to  be  done,  lay  on  the 
north  west  side  of  the  river  Allegheny,  on  the  east  side  of  Buffaloe 
creek,  and  the  facts  disclosed  in  evidence  appeared  as  follow : 
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John  Deniston  and  Charles  Campbell  employed  persons  to  erect  a 
cabin  on  the  land,  which  was  done  accordingly  in  August  1793,  and 
some  rails  were  made.  On  the  21st  November  following,  a  survey 
was  made  by  Stephen  Gapen,  deputy  surveyor,  for  James  Eikkead,  by 
virtue  of  his  improvement,  began  14th  November  1793,  situate  in 
district  No.  8,  and  that  evening  they  slept  in  the  cabin.  In  the 
month  of  September  1795,  some  hands  were  employed  to  work  the 
ground,  and  2^  acres  were  grubbed.  In  a  few  weeks  afterwards  the 
cabin  was  thrown  down  by  some  persons  unknown,  and  a  new  one  was 
rebailt.  There  was  also  another  cabin  on  the  tract  occupied  by  the 
defendant,  but  when  it  was  erected  did  not  appear. 

It  was  urged  on  the  part  of  the  commonwealth,  that  proof  would  be 
given  that  Deniston  and  Campbell  had  leased  these  lands  to  a  tenant, 

that  the  defendant  had  dispossessed  him  and  forcibly  kept  him  out  of 
possession. 

Sed  per  curiam.  The  great  object  of  the  statutes  was  to  punish 
lawless  persons  for  forcibly  dispossessing  their  peaceable  neighbors 
from  their  quiet  possessions,  but  not  to  turn  mere  civil  suits  into  crie- 
inal  procedures.  The  evidence  offered  cannot  be  received.  If  the 
prosecution  is  founded  on  an  injury  done  to  the  lessee  for  years, 
the  indictment  should  have  been  framed  accordingly  under  the  sta- 
tute of  21  Jac.  1,  c.  15.  But  here  the  force  is  laid  against  the 
seisin  of  Deniston.  Aginst,  if  he  and  Campbellw  were  het  joint 
owners  of  the  land,  and  were  disseised,  it  should  have  been  stated. 
Qudcunque  via  daid  the  defendant  cannot  be  convicted  onthis  indi(;t- 
ment. 

Messrs.  Brackenridge.  Woods  and  Young,  of  counsel  for  the  pro- 
secution, agreed  that  the  defendant  must  be  acquitted. 

Messrs.  Collins  and  Campbell,  pro  def. 

Verdict  not  guilty. 


»»  •  ^- 


Lessee  of  John  Montgomebt  against  James  Snodgrass. 

DeposilioTis  taken  between  the  same  parties  on  a  caveat  before  the  Board  of  Property, 
not  allowed  in  evidence;  tho'  the  witnesses  were  cross  examined  and  are  since  dead. 

Ejectment  for  one  messuage  and  100  acres  of  land  in  Mifflin  town- 
ship. 

The  plaintiff  lay  considerable  stress  on  the  decision  of  the 
Board  of  Property,  on  a  filed  caveat  by  Alexander  Snodgrass, 
the  son  of  the  defendant,  who  was  interested  in  the  lands  in 
controversy,)  against    James    Bell,    under    whom    the    plaintiff 
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claimed.  The  decree  of  the  board,  which  bore  date  on  the  2d  May 
1786,  recited,  that  it  appeared  there  was  a  vacancy  of  upwards  of 
500  acres  adjoining  Bell's  survey,  sufficient  for  two  plantations,  on 
which  Snodgrass  might  lay  his  two  warrants,  and  directs  that  Bell's 
survey  be  accepted. 

The  warrants  in  the  names  of  James  Snodgrass  and  Alexander 
Snodgrass,  bore  date  three  days  earlier  than  the  plaintiff's.  And  it 
appeared  by  a  return  of  the  surveyors  of  the  district,  that  the  Board 
of  Property  lay  under  a  mistake,  and  there  were  but  about  20  acres 
vacant. 

The  plaintiff  offered  in  evidence,  the  deposition  of  Samuel  Gunning- 
ham,  taken  on  the  above  caveat  on  the  12th  April  1786.  The  witness 
had  been  cross-examined,  and  had  died  in  the  fall  of  1789. 

Mr.  Woods  for  the  defendant,  excepted  to  the  deposition.  The 
Board  of  Property  does  not  form  a  court,  known  to  the  law  as  such. 

Mr.  Ross  for  the  plaintiff,  admitted  that  he  could  find  no  case  anal- 
ogous to  the  present,  in  the  books.  But  the  proceedings  of  that  board 
are  records.  It  was  instituted  after  the  revolution,  by  the  acts  of  the 
9th  April  1781,  (IDall.  Laws,  891,)  and  of  the  5th  April  1782,  (2 
Dall.  Laws,  21.)  Under  this  latter  law  it  possesses  very  large  and 
extensive  powers,  of  hearing  and  determining  in  all  cases  of  contro- 
versy on  caveaiSj  &c.  and  now  forms  a  part  of  the  jurisprudence 
of  Pennsylvania.  The  Board  of  Property  is  cousin-german  of 
this  court  and  nearly  allied  thereto,  though  we  may  sometimes  affect 
to  treat  our  poor  relations  with  contempt.  Its  decisions  are  respectable 
and  on  them  depend  many  titles.  What  is  the  present  suit,  but  an 
appeal  from  the  judgment  of  that  board  ?  And  how  can  we  know  the 
ground  on  which  they  have  proceeded,  unless  we  have  the  testimony 
before  us,  on  which  they  formed  their  conclusions  ?  Suppose  a  de- 
position taken  before  a  justice  of  peace,  in  a  case  of  debt,  in  the 
presence  of  the  parties,  and  an  appeal  is  afterwards  brought,  shall  not 
the  deposition  be  read  in  the  Common  Pleas  after  the  witness's  death  ? 
The  same  question  may  be  put,  as  to  depositions  taken  by  referees 
sitting  under  a  rule  of  court. 

By  the  court.  Sitting  here,  we  disclaim  all  affinity  whatever  to 
that  board  ?  they  are  no  court  in  any  sense  of  the  word  ;  they  are  not 
Tested  with  the  powers  essentially  necessary  to  such  a  tribunal ;  they 
can  neither  administer  an  oath,  enforce  the  attendance  of  witnesses 
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nor  punish  contempts  ;  the  evidence  which  they  receive  is  not  within 
the  reasons  given  iii  the  books,  why  testimony  given  in  one  coart  shall 
be  received  in  another,  between  parties  or  privies  in  interest ;  they  of* 
ten  proceed  on  ex  parte  affidavits,  and  it  will  not  be  pretended  that 
those  could  be  received  in  a  court  of  common  law.  What  line  can  be 
drawn  in  such  cases  ?  Besides,  the  reason  of  admitting  such  testi- 
mony, founded  on  necessity,  fails  in  the  present  instance.  There  is 
now  an  adequate  power  lodged  in  the  Supreme  Court  and  in  the  Court 
of  Common  Pleas,  to  perpetuate  testimony ;  and  we  know  of  no  other 
jurisdiction  which  possesses  the  same  authority.  We  conceive  this  to 
be  a  mere  experiment,  and  no  instance  can  be  shown  of  such  deposi- 
tions being  allowed  in  evidence.  So  far  from  sitting  as  a  Court  of 
Appeal,  from  the  decision  of  the  Board  of  Property,  it  is  expressly 
directed  by  the  8d  section  of  the  act  of  5th  April  1782,  that  the 
courts  of  comnxon  law  shall  remain  open  to  the  parties,  in  as  full  and 
ample  a  manner  as  if  no  determination  had  ever  been  given.*  The 
depositions  were  overruled. 

Verdict  for  the  defendant. 


— »  •  ^•' 


AT  NISI  PRIUS  AT  WASHINGTON,  MAT  ASSIZES,  1797, 

CORAM,  YEATE3  AND  SMITH,  JUSTICES. 


Walter  Buchannan  against  Zachbus  Biggs. 

Condemnation  of  goods  in  the  District  Court  of  the  United  States  is  condusire,  and  the 
property  or  right  of  seizure  cannot  be  again  tried  in  an  action  of  trespass  against  the 
excise  of&cer. 

Trespass  vi  et  armis  for  taking  and  carrying  away  188|  gallons 
of  whiskey  on  the  Ist  March  1791. 
Pleas  noncuL  with  leare  to  justify,  einon  cid.  infra  Ires  menses. 

The  question  intended  to  be  decided  was,  whether  spirits  distilled^ 

*  Lessee  of  James  Staret  y.  James  Chambers  and  William  Chambers,  at  Nisi  PriuB 
at  Carlisle,  June  assizes  1774.  Coram,  Chew,  chief  justices,  and  Morton,  justice. 

The  defendant's  counsel  moved  to  give  in  evidence  a  deposition,  sworn  to  before  ref- 
erees appointed  by  rule  of  court  between  the  same  parties,  in  a  former  suit  brought 
for  the  lands  in  question,  the  witness  having  died  since  the  reference,  but  the  court^  after 
AUl  argument,  rejected  the  deposition.  \ 
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from  articles  of  the  growth  or  produce  of  the  United  States  in  thecoun- 
trj  (and  not  in  any  chjr,  town  or  village)  were  subject  to  forfeiture, 
on  being  removed  from  the  distillery  without  being  duly  entered  in 
the  office  of  inspection,  under  the  act  of  the  United  States,  passed 
March  8d,  1791  ? 

It  appeared,  that  the  spirits  had  been  distilled  from  such  articles  in 
the  country,  purchased  by  the  plaintiff,  and  removed  by  him  from  Wash- 
ington county,  to  one  James  Marshall's,  at  the  mouth  of  Baffaloe,  in 
Ohio  county  in  Virginia,  on  the  24th  December  1793,  and  had  been 
there  seized  by  the  defendant,  as  collector  of  excise,  with  a  constable. 

The  defendant  showed  the  proceedings  of  the  United  States  Court 
for  Virginia,  district,  on  the  tnird  Tuesday  of  September  1794,  at  the 
suit  of  the  United  States,  on  an  information  against  six  casks  of 
whiskey  in  the  possession  of  the  said  James  Marshall,  alleged  to  be  the 
property  of  the  said  Walter  Buchannan,  and  a  judgment  of  condemna- 
tion thereon,  no  person  appearing  to  claim  the  same,  and  notice 
having  been  given  to  the  said  James  Marshall  and  Walter  Buchannan 
for  fourteen  days  previous  thereto. 

The  writ  was  sued  out  in  this  action  before  the  condemnation,  viz. 
on  the  27th  March  1794. 

It  was  urged  by  the  plaintiff,  that  the  defendant  was  bound  to  pro- 
cure a  warrant  from  a  judge  or  justice  of  the  peace,  to  authorize  the 
seizure  under  the  32d  section  of  the  act  (1  U.  S.  Laws  824)  and  that 
the  forfeiture  of  the  liquors  under  the  19th  section,  only  respected  those 
distilled  in  any  city,  town  or  village. 

But  by  the  court.  It  is  admitted  that  the  seizure  was  made  by  the 
proper  officer,  without  any  outrage.  2  Stra.  952.  A  warrant  from  a 
judge  or  justice  is  only  necessary,  where  the  spirits  are  hid  or  concealied, 
with  intent  to  evade  the  duties.  In  such  cases,  the  law  authorizes  the 
officers  of  the  revenue,  under  such  warrant,  in  the  presence  of  a  peace 
oflScer,  to  enter  into  the  suspected  places.  But  where  the  distilled 
spirits  are  not  branded  nor  accompanied  by  a  certificate,  they  are  de- 
clared forfeited,  and  the  officer  may  seize  them  if  within  his  view.  § 
28.  If  the  defendant,  without  proper  authority,  had  broken  open  doors, 
or  had  been  guilty  of  unnecessary  violence,  or  gross  oppression  in  his 
oflSce,  he  might  be  punishable  in  a  state  court  for  such  misconduct. 
That  misbehaviour  is  not  imputed  to  him  in  the  present  instance. 

This  court  cannot  enter  into  the  inquiry,  whether  the  six  casks  of 
whiskey  were  legally  seizable  or  not.  It  appears  by  the  judgment  of  a 
proper  tribunal,  having  full  and  competent  jurisdiction  of  the  matter 
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in  question,  that  the  whiskey  was  condemned  as  forfeited.  That  sen- 
tence is  conclnsive  against  the  present  plaintiff,  and  cannot  be  unrav- 
elled or  revised  in  any  state  court,  on  principles  of  established  law  and 
sound  policy.  The  plaintiff  might  have  contested  the  seizure  in  the 
District  Court  of  Virginia,  by  filing  his  claim  there  ;  and  having  failed 
to  do  so,  he  is  precluded  from  trying  the  question  in  this  collateral  way. 
This  is  no  new  case.  2  Blackst.  Rep.  977.  Hard.  194.  S.  Raym.  886. 
Carth.  828,  827.  12  Yin.  Abr.  95.  Authorities  may  be  found  in  the 
books  wherein  the  present  doctrine  is  pointedly  asserted. 

The  plaintiff  suffered  a  nonsuit. 

Mr.  Brackenridge,  pro  quer. 
Messrs.  Ross  and  Campbell,  pro  de/. 


-♦♦ 


f  Respublioa  against  Aberilla  Blacemorb. 

[S.  G.  Addis.  284.] 

A  citizen  of  Maryland,  purchasing  lands  in  Westmoreland  county,  in  March  1780,  but 
not  actually  residing  thereon  with  his  slaves  till  December  following,  has  not  the  bene- 
fit of  registering  his  slaves  under  the  act  of  13th  April  1762,  but  they  are  entitled  to 
their  freedom  on  being  brought  into  the  state. 

A  HyiBE*8S  CORPUS  ad  subjiciendum  was  issued  to  the  de- 
fendant by  Alexander  Addison,  esq.  president  of  the  courts  of  the  Com- 
mon Pleas  of  the  Fifth  Circuit,  to  bfing  before  him  Cassandra  and 
Lydia  two  negro  women. 

The  writ  was  returned  before  him  and  then  removed  by  certiorari 
into  the  Supreme  Court.  The  return  was  as  follows:  ''In  obedience 
to  the  within  writ,  I  have  here  Cassandra  and  Lydia,  as  within  required 
and  as  to  the  cause  of  their  being  taken  and  detained,  I  certify  and 
return,  that  the  said  Cassandra  and  Lydia,  negro  women,  were  slaves 
to  my  deceased  husband  Samuel  Blackmore,  in  the  state  of  Maryland, 
where  he  lived,  and  they  with  him  as  part  of  his  family,  before  and  in 
the  month  of  March  1780  ;  that  in  the  same  month,  he  came  into  the 
then  county  of  Westmoreland,  in  the  state  of  Pennsylvania,  to  purchase 
land,  and  on  the  twenty- fourth  day  of  that  month  purchased  a  tract  of 
land,  then  in  the  said  county  of  Westmoreland  but  no^  in  the  county  of 
Washington,  and  state  of  Pennsylvania  for  22,000/.  continental  money, 
and  gave  his  bond  for  this  money,  which  he  afterwards  paid ;  that,  re- 
turning to  Maryland  where  his  family  still  remained,  he  told  one  of  his 
neighbors,  who  was  then  about  to  remove,  and  in  April  1780  did  remove 
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from  thence  into  the  said  county  of  Westmoreland,  that  he  should  have  a 
certain  part  of  his  land,  and  bid  him  put  in  a  fall  crop,  if  he  did  not  get 
there  in  time  himself  ;  he  also  gave  him  apple  trees  to  plant,  and  said 
he  would  be  out  there  himself  in  September  following:  that  the  said  Sam- 
uel Bkckmore,  having  sold  his  land  in  Maryland  about  the  middle  of 
December  following,  and  not  before,  arrived  with  his  family  on  the  land 
which  he  had  bought,  then  in  Westmoreland,  but  now  in  Washington 
county, in  Pennsylvania,  bringing  the  saidLydia  then  with  him,  and  the 
said  Cassandra  having  been  sent  up  about  two  weeks  before  with  two  of 
his  sons :  that  the  said  Samuel  Blackmore  from  that  time  until  his  death, 
continued  'to  reside  on  the  same  land  with  his  family,  keeping  the  said 
Cassandra  and  Lydia,  part  of  it,  as  slaves :  that  an  act  to  redress  cer- 
tain grievances  within  tho  counties  of  Westmoreland  and  Washington, 
passed  on  the  18th  April,  1782,  enabling  certain  inhabitants  of  those 
counties  to  register  their  slaves,  he  the  said  Samuel  Blackmore  regis- 
tered the  Said  Cassandra  and  Lydia  with  the  clerk  of  the  peace  of 
Washington  county,  on  the  nineteenth  day  of  December  1782,  by  virtue 
whereof  they  were  and  are  claimed  aad  held  as  slaves,  in  the  state  of 
Pennsylvania ;  and  this  is  the  cause  of  their  being  so  taken,  kept  and 

detained. 

"ABERILLA  BLACKMORE." 

The  entry  by  the  clerk  of  the  peace  of  Washington  county,  was  in 
the  following  words  and  figures  : 

*'  December   19,  1782,   Samuel  Blackmore,  of  township, 

'^  enters  in  the  sessions, 
**  Cass,  a  nepro  slave,  aged  22  years, 
"Liddy,        do,  do.    20    do," 

The  original  return  in  writing  could  not  be  found.  This  return  was 
argued  by  consent  at  Nisi  Prius. 

Mr.  Brackenridge  for  the  claimant,  admitted  that  on  elementary 
principles,  slavery  itself  might  be  questionable  under  the  first  section 
of  the  9th  article  of  the  state  constitution,  which  declares  that  ^'  all 
men  are  born  equally  free  and  in  dependent."  (3  Dall.  Laws,  XXXUI.) 
Sut  the  same  clause  guards  and  secures  property,  and  regards  the 
right  of  acquiring,  possessing  and  protecting  it,  as  inherent  and  inde- 
feasible. The  slaves  among  us  were  no  parties  to  this  compact.  The 
general  practice  of  mankind,  in  most^of  the  civilized  ages  of  the  world, 
evinces  that  there  may  be  a  property  in  slaves,  which  in  this  state 
is  not  abolished,  but  only  restricted  sub  modo.    The  act  for  ^^  the 
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gradual  abolition  of  slavery/'  passed  on  the  1st  March  1780,  (Dall. 
Laws,' 838,)  is  not  penal,  but  remedial,  and  shall  be  construed  liber- 
ally for  the  owners.  The  5th  section  thereof,  as  to  the  registering  of 
slayes,  before  the  first  day  of  November  then  next,  is  merely  directory. 
The  negligence  or  mistake  of  a  ministerial  officer,  shall  not  affect  the 
fair  and  honest  holder  of  slaves.  If  he  omits  on  record,  the  occupa- 
tion or  possession  of  the  owner,  the  name  of  the  county  or  township, 
the  sex  of  the  slave,  or  is  incorrect  in  the  orthography  of  his  or  her 
name,  it  shall  not  be  imputed  to  the  owner.  Here  the  written  paper 
delivered  by  Samuel  Blackmore  to  the  clerk  of  the  peace  cannot  be 
found  ;  and  it  is  therefore  impossible  to  ascertain  whether  tne  imper- 
fection of^tho  entry  arose  from  him  or  the  proper  officer. 

The  agreement  between  the  commissioners  of  this  state  and  Vir- 
ginia, dated  Slst  August  1779,  though  acceded  to  by  a  resolve  of  the 
legislature  on  the  23d  September  1780,  was  not  finally  confirmed  until 
the  passing  of  the  law  on  the  1st  April  1784.  (2  Dall.  Laws,  207.) 

The  northern  boundary  of  this  state  being  unascertained,  persons 
coming  to  reside  on  the  frontiers,  were  within  all  the  mischiefs  of  a 
dubious  jurisdiction.  Samuel  Blackmore  was  a  free-holdor,  adscript 
tus  glebcBy  on  the  23d  September,  1780,  and  could  not  be  expatriated 
without  his  own  consent.  In  March  preceding,  he  actually  came  into 
Westmoreland  county,  and  purchased  lands  therein,  and  in  the  month 
of  December  following,  resided  thereon  with  his  family.  Might  he  not 
then  be  deemed  an  inhabitant  of  Westmoreland  county  on  the  23d. 
September  1780,  within  the  second  and  third 'sections  of  the  act  of 
18th  April,  1782  ?  (Loose  Acts,  60.)  But,  is  it  certain,  that  the  word 
^^  inhabitants"  in  the  third  section,  refers  to  the  period  of  23d  Sep- 
tember 1780,  and  not  the  13th  April,  1782  when  the  act  passed? 
The  general  words  of  the  preceding  section,  clearly  relate  to  the  class 
of  inhabitants  at  the  time  the  law  was  enacted,  and  the  word  '^  such," 
in  the  section  under  consideration,  is  a  term  of  relation.  It  is  how- 
ever admitted,  that  the  masters  must  have  been  possessed  of  such  slaves 
on  the  23d  September  1780,  though  it  is  not  necessary  that  such  slaves 
should  have  been  personally  resident  within  the  state.  When  Blackmore 
brought  his  lands,  he  could  not  know  whether  Pennsylvania  would  ratify 
the  agreement  made  by  the  commissioners  of  the  two  states ;  but  when 
the  law  of  1782  passed,  he  availed  himself  of  the  proffered  redress,and 
registered  his  slaves  within  the  term  prescribed  by  that  act.  Con- 
sequently, he  has  done  all  in  his  power  to  comply  with  the  laws  of  the 
country,  and  secure  his  property  in  these  negroes. 
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Mr.  Ross  tor  the  negroes,  asserted,  that  he  was  under  no  necessity 
of  recurring  to  elementary  principles,  to  show  that  they  were  entitled 
to  freedom,  *'  Heaven's  best  gift."  Even  admitting  the  morality  and 
legality  of  human  slavery  in  certain  instances,  and  that  '*  a  difference 
in  feature  or  complextion,''  may  sometimes  constitute  a  distinguishing 
line  between  perfect  liberty  and  absolute  vassalage,  it  is  presumed,  the 
present  applicants  are  emancipated  from  their  former  bondage  by  the 
benignity  of  the  laws.  The  court  will  entertain  no  leanings  between 
^^  the  different  works  of  an  Almighty  hand  ;"  essential  justice  respects 
not  suitors  of  a  white,  tawny  or  black  color.  But  if  a  distinction  must 
necessarily  be  set  up,  it  ought  infallibly  to  be  in  favor  of  liberty. 

The  objects  of  the  legislature  are  distinctly  marked  in  the  act  of 
1780.  It  utterly  abolised  all  slavery  for  life  as  to  persons  born  within 
the  state,  after  the  passing  of  the  law,  and  declared  that  all  owners  of 
negro  or  mulatto  slaves,  or  servants  for  life,  or  till  the  age  of  thirty- 
one  years  ;  then  within  the  stat«,  should  register  them  in  a  certain  pre- 
scribed mode,  on  or  before  the  first  day  of  November  following  ;  in 
default  whereof  they  were  entitled  to  freedom.  Whoever  therefore 
was  desirous  of  holding  his  fellow  creature  as  a  slave,  must  show  his 
conformity  to  the  directions  of  this  law.  No  slave  could  be  intro- 
duced into  the  state,  after  the  passing  of  the  act.  The  number  of 
slaves  either  by  importation  or  procreation,  could  not  be  increased. 

The  omission  of  regular  and  precise  entries  tends  to  defeat  the  in- 
tentions of  the  legislature,  by  introducing  uncertainty  and  confusion. 
Persons  of  the  same  name  holding  slaves,  may  have  different  occupa- 
tions, or  reside  in  different  townships  in  the  same  county.  Here  the 
county,  township,  and  occupation  of  the  owner  are  omitted,  as  well  as 
the  sex  of  his  unfortunate  slaves.  "Cass''  may  represent  "Cassius" 
equally  as  "Cassandra,"  and  signify  the  name  of  either  man  or  wo- 
man. Taking  it  therefore  as  granted,  that  Samuel  Blackmore  was  an 
owner  of  these  women  as  slaves,  and  that  they  were  even  within  the 
state,  on  the  1st  March  1780,  they  can  no  longer  be  considered  as 
servants  for  life,  for  want  of  being  duly  and  regularly  registered,  un- 
der the  express  provisions  of  the  fifth  section  of  the  act  for  the  gradual 
abolition  of  slavery.  Nothing  can  be  inferred  from  the  want  of  the 
written  paper,  supposed  to  have  been  delived  by  Blackmore  to  the 
clerk  of  the  peace.  It  is  possible  that  such  paper  was  not  delivered, 
bat  that  the  return  was  made  ore  ienus.  If  it  was  delivered,  it  is  fair 
to  presume,  that  the  entry  of  the  clerk,  pursued  it  verbatim  el  Hie- 

raiim'    The  latter  could  have  no  interek  or  inducement  to  vary  from 
it. 
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It  is  not  however  conceded,  that  Samuel  Blackmoro  was  the  owner 
of  these  negroes  within  the  state,  on  the  1st  March  1780,  or  an  inhabi- 
tant of  Westmoreland  county,  before  the  middle  of  December  in  the 
same  year.  The  act  of  13th  April  1782,  considered  as  perfectly  un- 
exceptionable, extends  only  to  cases  where  the  jurisdiction  was  ques- 
tionable, in  the  counties  of  Westmoreland  and  Washington.  Blackmore 
lived  in  Maryland,  where  the  jurisdiction  was  known  and  defined.  He 
had  no  slaves  within  this  state  on  the  23d  September  1780,  when  the 
agreement  made  by  the  commissioners  on  the  part  of  the  states  of 
Virginia  and  Pennsylvania  was  finally  and  unanimously  confirmed  by 
a  resolve  of  the  legislature,  as  is  specified  in  the  recital  of  the  act 
of  13th  April  1782. 

This  is  the  ultimate  period  to  which  indulgence  was  meant  to  be  ex- 
tended, or  pretended  grievances  redressed.  A  fluctuating  jurisdic- 
tion within  the  disputed  boundaries  was  reduced  to  a  settled  state.  In 
1784,  a  law  passed  with  a  conformatory  clause  of  the  agreement  be- 
tween the  commissioners.  Bat  the  contracts  and  mutual  cession  was 
previously  completed,  and  needed  no  addditional  sanction.  The 
county  of  Washinton  was  erected  in  1781. 

It  has  been  urged,  that  Blackmore  was  adscriptus  glebm  in  March 
1780.  Does  this  make  him  an  inhabitant,  within  the  accurate  intent 
of  the  law  ?  Would  foreigners,  entitled  to  lands  within  this  state,  or 
the  citizens  of  sister  states,  holding  lands  here  by  their  tenants,  be 
deemed  inhabitants  of  this  state  ?  Could  either  description  of  persons, 
resident  under  other  governments  and  laws,  deluge  the  country  with  a 
flood  of  slaves,  within  the  meaning  of  the  law,  whose  professed  object 
was  '^  to  extend  a  portion  of  that  freedom  to  others,  which  had  been 
extended  to  us  ?  Nor  can  it  reasonably  be  asserted,  that  the  animus 
residendi  will  constitute  an  inhabitancy.  It  must  be  an  actual  resi* 
dence,  a  possessio pedis  which  alone  can  effect  it. 

The  construction  of  the  act  of  13th]April  1782,  is  plan  and  obvious. 
Such  persons  as  were  actual  inhabitants  of  the  counties  of  Westmore- 
land and  Washington  on  the  23d  September  1780,  within  the  disputed 
territory  between  Virginia  and  Pennsylvania,  who  were  then  possessed 
of  negro  or  mulatto  slaves,  or  servants  for  thirty-one  years,  on  regis- 
tering such  slaves  or  servants,  agreeably  to  the  directions  of  the  law 
for  the  gradual  abolition  of  slavery,  were  entitled  to  retain  them  in 
their  service.  No  others  could  assume  the  extravagant  right  of  holding 
their  fellow  creatures  in  slavery. 

Yet  ^more  must  be  urged  in  favor  of  these  women.  I  confi- 
dently assert  that  the  act  of  13th  April  1782,  so  far  as  it  respects 
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unfortunate  slaves  for  life,  or  servants  till  thirtj-one  years  of  age, 
is  unconstitutional.  It  contains  a  most  extraordinary  principal. 
It  effects  to  return  back  to  a  state  of  slavery  certain  human  beings, 
irho  were  legally  free.  Will  it  be  said,  that  the  legislature  at  their 
pleasure  can  transmute  a  freeman  into  a  slave,  by  directing  the  per- 
formance of  a  few  ceremonial  acts  ?  Whether  the  parties  are  white, 
tawney  or  black,  can  there  be  any  possible  distinction  7 

The  people  of  America  are  the  real  sovereigns  of  the  government 
They  are  represented  by  the  executive,  legislative,  and  judicial  branches ; 
but  each  branch  is  limited  by  the  boundaries  of  the  constitution.  When 
the  legislative  authority  infringes  on  the  judicial,  their  acts  cease  to  be 
the  will  of  the  community,  and  the  judiciary  will  be  prompt  in  declar- 
ing their  opinions  thereon.  The  judges  of  the  Supreme  Court  of  the 
United  States  have  declared  an  act  of  congress  concerning  the  inval- 
id pensions  to  be  unconstitutional,  and  thought  themselves  bound  to 
refuse  to  execute  it.  The  constitutionality  of  the  act,  laying  a  duty 
on  carriages,  has  been  fully  discussed  and  considered  in  the  same  Sup- 
reme Court. 

The  act  of  13th  April  1782,  professes  to  redress  certain  grievances, 
but  it  goes  much  further.  Negroes  and  muiattoes  within  the  limits 
of  the  state,  emancipated  by  the  law  of  1780,  could  not  be  thrown  back 
into  slavery  without  their  full  and  free  consent.  But  could  even  such 
consent  be  binding  on  them  ?  It  has  been  said,  they  were  no  parties 
to  the  constitution  of  the  state.  Will  it  now  be  said,  they  were  par- 
ties to  this  obnoxious  law  ?  Put  the  case  of  a  military  man,  who  had 
nobly  fought  for  his  country  during  the  war,  in  captivity  when  the  act 
of  1st  March  1780,  passed,  and  his  family  or  attorney  had  neglected 
in  his  absence  to  register  his  slaves  ns  that  law  directs,  whereby  they 
became  free.  Surely  this  would  be  a  certain  grievance  and  hardship  ! 
But  it  will  not  be  seriously  asserted,  that  the  legislature  of  this  com- 
monwealth could  interpose  in  such  an  instance,  and  doom  these  unfort- 
unate people  oE  color  again  to  slavery,  by  an  abritrary  edict,  without 
their  participation,  or  without  delinquency  on  their  part !  The  public 
purse  might  be  opened  for  the  complete  redress  of  such  a  grievance,  but 
the  liberty  of  the  former  vassals  should  be  preserved  inviolate. 

On  each  of  the  different  grounds  stated,  it  is  humbly  presumed,  that 
these  unfortunate  negroes  will  be  at  length  liberated  fron  their  im- 
prisonment. 

By  the  court.  The  argument  on  the  return  to  this  habeas  corpus 
has  been  conducted  with  singular  ingenuity.     Several  important  points 
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hare  been  made,  on  all  of  which  it  appears  to  be  neither  necessary 
nor  eligible  to  deliver  our  opinions. 

It  is  of  great  consequence  to  the  community,  that  the  decisions  of 
courts  and  judges,  on  this  subject  particulary,  should  be  uniform. 
We  have  no  difficulty  in  saying,  that  Samuel  Blackmore  was  not  an 
inhabitant  of  Westmoreland  or  Washington  counties,  within  the  true 
meaning  of  the  acts  of  1st  March  1780,  or  18th  April  1782,  at  the 
times  required  by  either  of  those  laws ;  and  likewise  that  the  negroes 
not  being  within  the  disputed  territory,  or  even  within  the  state,  at 
either  of  those  times,  they  could  not  afterwards  be  introduced  as  slaves. 
We  are  therefore  of  opinion,  that  Cassandra  and  Lydia  are  to  be 
deemed  free  women,  and  discharge  them  from  the  custody  of  Aberilla 
Blackmore,  the  defendant. 


• »  •  ^  • 


Able  Hannum  af^ainst  Richard  Gregg. 

Defendant  not  entitled  to  issue  a  distringas  without  a  proviso  rule ;  or  to  costs  where 
the  plaintiff  has  not  taken  out  a  distringas^  and  given  notice  of  trial. 

Mr.  Braceenridgb  for  the  defendant,  moved  that  he  should  be  al- 
lowed the  costs  of  his  witnesses,  the  plaintiff  not  going  on  to  trial. 
The  cause  was  at  issue,  but  the  plaintiff  had  neglected  to  take  out  his 
distringas^  or  give  notice  of  trial. 

He  contended,  that  the  licentia  inierloquendi  at  common  law 
was  confined  to  real  actions.  The  plaintiff  should  always  be  ready  to 
maintain  his  suit.  It  is  true,  the  rule  for  trial  is  the  plaintiff's,  but 
he  must  be  bound  by  it  on  the  fair  principles  of  mutuality.  Both  par- 
ties should  be  on  an  equal  footing.  If  the  plaintiff  refuses,  the  defend- 
ant may  sue  out  the  disringas  under  the  rule,  and  carry  down  the 
record  for  trial.  3,  Bl.  Com.  856,  857.  Trials  at  bar  are  taken  away 
by  our  laws.jl  Dall.  Laws,  179 ,479.  But  in  other  respects,  the  courts 
of  Nisi  Prius  here  should  conform  to  the  English  system.  If  the  cus- 
tom has  been  otherwise,   it  is  unreasonable  and  should  be  reformed. 

Per  curiam.  The  law  and  practice  is  perfectly  settled,  and  no 
innovation  can  be  made  thereon,  unless  evident  injustice  would  be  the 
result.  To  make  any  reform  at  Nisi  Prius,  where  only  part  of  the  court 
sit  together,  would  be  peculiar  improperly.  There  is  a  technical  system  of 
reasoning  in  the  law.  In  some  instances,  the  plaintiff  is  allowed  superior 
advantages  to  the  defendant,  as  in  suffering  a  non-suit,  not  being  obliged 
to  file  his  venire  facias  against  his  will,  (8  Mod.  245.)  nor  to  give 
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any  reason  why  he  does  not  try  his  cause  the  first  court,  after  issue 
joined,  &;c.  The  process  by  proviso  is  well  known.  In  civil  actions, 
the  defendant  cannot  carry  down  a  cause  by  proviso,  till  there  be  a 
laches  in  the  plaintiff.  6  Mod.  246.  2  Salk.  652.  And  it  has  fre- 
qaently  been  ruled,  that  though  he  has  a  proviso  rule,  he  is  not  en- 
titled to  try  his  suit,  unless  he  has  taken  out  his  distringas  by  proviso. 
The  words  in  8  Black.  Com.  357,  are  very  general,  but  they  clearly 
imply  that  the  plaintiff  has  been  guilty  of  laches.  This  appears  also 
from  the  statute  of  14  Geo.  2,  c.  17,  (6  Ruff.  Stat.  417,)  from  which 
our  act  of  assembly,  passed  21st.  February,  1767,  (1  Dall.  Laws, 
475,)  is  copied  almost  verbatim.  There  must  be  a  previous  neglect 
on  the  part  of  the  plaintiff,  to  entitle  the  defendant  to  a  rule  for  trial 
or  non-suit.  If  the  law  was,  as  has  been  contended  for  by  the  defen- 
dant's counsel,  the  statute  and  act  of  assembly,  instead  of  meliorating 
the  condition  of  the  defendants,  would  place  them  in  a  worse  situation 
than  they  were  before. 

Motion  denied. 
Mr.  Ross,  pro  quer, 

AT  NISI  PRIUS,  AT  NEWTOWN,  SEPTEMBER  ASSIZES, 

1797. 

CORAM,  M'EEAK,  chief  JUSTICE,  AND  TEATBS. 


•  #»■ 


Richard  Fenn  lessee  of  John  Proul  against  John  Eeigler. 

Defendant  to  effect  delay,  shaU  not  remove  the  cause  by  habeas  corpui^  returnable  on 
the  second  return  day  of  the  succeeding  term. 

This  cause  had  been  removed  at  the  last  court  of  Common  Pleas  for 
Bucks  county,  held  in  August  last,  by  habeas  corpus  y  returnable  on 
the  last  day  of  September  term.  The  now  defendant  had  removed 
some  other  suits  at  the  same  time,  wherein  the  title  to  the  lands  came 
in  question,  by  certiorari^  returnable  on  the  first  day  of  the  term. 
In  the  present  action,  the  plaintiff  had  taken  out  distringas  ^  to  be 
made  use  of,  in  case  the  court  should  be  of  opinion  that  it  could 
regnlarly  issue. 

Mr.  Oondy  for  the  defendant,  objected,  that  the  distringas 
hsA  issued  irregularly.  There  was  no  intermediate  period  where- 
in  a   venire  facias   might  be  filed.    The   act  of   assembly    of 

Vol.  n.  16 
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18th  April  1795,  (3  Dall.Laws,  770,)  fully  justified  the  defendant  in 
making  the  writ  of  removal  returnable  on  the  last  day  of  the  term,  and 
puts  it  in  the  election  of  the  party  suing  out  the  process,  to  choose  the 
return  day. 

Mr.  Wilcocks  for  the  plaintiff,  insisted,  that  it  never  could  be  the  in- 
tention of  the  legislature  to  permit  the  same  party,  by  a  system  of  man- 
agement, to  postpone  the  trial  of  a  suit  against  himself,  and  in  the 
same  moment  to  accelerate  the  actions  wherein  he  was  plaintiff. 

By  the  court.  The  plaintiff  should  have  applied  in  bank.  Here  we 
can  give  him  no  redress.  It  would  be  manifest  error  to  try  this  cause 
where  the  teste  of  the  writs  of  the  venire  facias^  and  distringas  ju- 
ratoresy  must  necessarily  bo  on  the  same  day. 

Bat  we  think  it  very  clear,  that  the  habeas  corpus  issued  erroneous- 
ly. The  express  design  of  the  act  was  to  obviate  ''  delays  and  incon- 
venience, as  well  in  the  commencement  as  in  the  prosecution  of  suits 
and  proceedings  in  the  Supreme  Court."  To  sanctify  the  present  re- 
moval, would  be  in  effect  the  establishment  of  a  system  of  delay  un- 
known to  the  law  before,  and  a  deviation  from  the  declared  objects  of 
the  legislature.  The  generality  of  the  words  of  the  act  has  been  re- 
stricted by  a  former  decision,  and  we  then  thought  it  could  not  be  the 
intention  of  the  legislature  to  accelerate  the  sale  of  lands,  or  fix  special 
bail  at  an  earlier  period,  by  a  double  return  day  in  the  same  term.  In 
the  present  instance,  the  reasonable  import  of  the  expressions  may  be 
satisfied  by  a  construction  different  from  that  set  up  by  the  the  defen- 
dant. In  mesne  process,  you  cannot  overleap  a  term  from  the  test  of 
the  writ,  but  it  is  otherwise  in  executions.  2  Bl.  Rep.  846.  2  Ld. 
Raym.  776.     2  Salk.  700. 

Tho  causes  wherein  the  present  defendant  was  plaintiff  were  agreed 
to  be  continued,  as  well  as  the  present  suit. 
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AT  NISI  PRIUS,  AT  EASTON,  OCTOBER  ASSIZES,  1797. 


GORAM^  m'kEAN,   CHIEF  JUSTICE,   AND  YEATEfl. 


Chakles  Solomon  Frbdebitzb  against  Michael  Odenwaldbb. 

A  justification  in  slander  mast  be  confined  to  the  words  charged  to  have  been  spoken. 

Slander.  The  words  laid,  were  charged  to  have  been  spoken  in 
the  German  language,  and  imported  that  he,  (the  plaintiff,)  was  a  liar 
and  murderer,  and  that  the  defendant  would  prove  it.  i 

Plea.     M)n  cul.  with  leave  to  justify. 

The  plaintiff  proved  the  speaking  of  the  words  laid,  by  three  wit- 
nesses. The  defendant  examined  eight  witnesses  to  show,  that  the 
words  were  spoken  in  the  disjunctive,  viz :  he  was  a  liar  or  murderer, 
and  then  offered  to  prove  that  the  plaintiff  had  confessed  to  four  per- 
sons, that  he  had  either  killed  or  intended  to  kill  a  man«  Conse- 
quently that  he  was  either  a  liar  or  murderer. 

Sed  per  cur.  If  the  plaintiff  does  not  prove  the  words  substan- 
tially as  laid,  he  cannot  recover.  The  justification  must  be  confined 
to  the  words  charged  to  have  been  spoken,  and  not  to  other  words. 
The  defendant  might  with  equal  propriety,  go  into  the  proof  that  the 
plaintiff  was  a  thief  or  adulterer,  as  into  the  present  deviation  from  the 
words  laid,  and  the  point  in  issue  would  thus  be  wholly  disregarded. 

Evidence  overruled. 

The  words  appearing  to  have  been  spoken  in  heat,  and  not  repeated, 
the  jury  found  a  verdict  for  the  plaintiff,  for  25  dollars  damages,  and 
6  cents  costs. 

Mr.  Sitgreaves,  pro  quer. 

Messrs.  Clymer,  T.  Ross  and  J.  Ross,  pro  def. 
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AT  NISI  PBIUS,  AT  SUNBDRY,  OCTOBER  ASSIZES, 

1797. 


CORAM,  M'KBAN,  chief  JUSTICE,  AND  TEATBS. 


Lessee  of  Babtram  Galbratth  against  Philip  Mauss. 

Evidence  shall  not  be  reoeived  of  the  party's  intentions  to  assist  an  hidescriptive  appli- 
cation, but  his  intentions  may  be  given  in  evidenoe  against  him. 

Ejectment  for  700  acres  of  land  in  Mahoning  townsliip. 

On  argument  the  court  ruled,  that  parol  evidence  of  a  party's  inten- 
tions in  entering  an  application  for  lands  in  the  secretary's  office,  can- 
not be  received  to  assist  or  bolster  up  an  indescriptive  location  of  the 
lands  in  controversy.  The  efficacy  of  an  application  must  depend  on 
the  written  words  of  it ;  this  is  the  only  notice  the  applier  gives  of  his 
intentions  to  appropriate  certain  lands,  and  the  adverse  party  shall 
only  be  affected  therewith.  Absolute  precise  certainty,  however,  is  not 
to  be  expected  in  the  descriptions  of  lands  to  be  surveyed  in  a  new 
country.  It  has  been  often  said,  that  they  need  only  to  be  certain  to 
a  common  intent ;  yet  the  intentions  of  an  applier  for  lands  may  be 
given  in  evidence  against  him  to  defeat  his  pretensions  to  the  object  in 
dispute,  by  showing  that  he  intended  to  locate  other  lands.  Because 
the  mischiefs  and  inconvenience  attending  the  former  case  do  not  ex- 
ist here.  The  rest  of  mankind  are  not  prejudiced  or  injured  by  such 
testimony ;  it  only  affects  the  party  who  declares  his  views  and  designs 
in  the  contract,  to  what  particular  spot  he  considered  it  as  referable. 

Verdict  for  the  defendant. 

Messrs.  C.  Smith  and  Hall,  pro  quer. 
Messrs.  Clymer,  Duncan  and  Biddle,  pro  def. 
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Lessee  of  Jb8SB  Funston  against  John  M'Mahon. 

A  retam  of  Borvey  at  least,  is  necessary  to  vest  an  equitable  interest  in  lands,  dif- 
ferent from  those  described  in  the  application.  A  survey  made  by  a  person  not  reg. 
ularly  deputed,  on  which  a  patent  afterwards  issues,  may  be  read  in  evidence.  Original 
notes  of  a  survey  found  amongst  the  official  papers  of  the  deputy  surveyor,  may  be  read 
in  evidence.  But  an  indorsement  thereon,  that  it  belonged  to  the  surveyor,  or  hiB 
declarations  that  he  had  made  no  actual  survey,  shall  not  be  given  in  evidence  to  affect 
bona  fide  purchasers  who  do  not  claim  under  him. 

Ejectment  for  94  acres  of  land  in  Ghillcsquaqae  township.  De- 
fence taken  for  65  acres. 

The  plaintiff  claimed  under  two  applications,  entered  on  3d  April, 
1769,  one  in  the  name  off  Jane  Houston,  and  the  other  in  the  name 
of  Thomas  Dweyer  for  300  acres  of  land  each  ;  on  the  former  thereof, 
a  survey  was  said  to  have  been  made  on  the  6th  June  1771,  by  William 
Scull,  deputy  surveyor,  of  214  acres  and  106  perches,  and  allowance, 
and  on  the  latter,  on  the  day  following  of  188  acres  and  4  perches  and 
allowance,  but  it  did  not  appear,  how  or  when  the  drafts  of  survey  were 
returned  into  the  surveyor  general's  office. 

It  was  admitted  by  an  agreement  of  counsel,  that  deeds  had  been 
duly  executed  by  the  said  Houston  and  Dweyer  to  William  Augustus 
Patterson,  who  mortgaged  the  premises  to  John  Cox ;  and  such  pro- 
ceedings were  afterwards  had  thereon,  that  on  the  29th  November 
1793,  Flavel  Rowan,  esq.,  sheriff  of  Northumberland  county,  con- 
veyed the  same  to  the  lessor  of  the  plaintiff  for  17/. 

The  defendant  claimed  under  an  application  entered  on  3d  April 
1769,  in  the  name  of  James  M'Mahon,  for  300  acres  of  land,  a  sur- 
vey thereon  by  Jonathan  Lodge  of  208  acres  and  allowance,  on  the 
18th  July  1782,  a  conveyance  by  the  said  James  to  the  defendant  on 
let  February,  1790,  in  consideration  of  30Z  :  a  warrant  of  acceptance 
of  the  survey  dated  20th  February  1790,  which  was  returned  ac- 
cordingly on  the  23d  February  and  a  patent  thereon  to  the  defendant 
on  the  following  day,  in  consideration  of  29/.  13s. 

It  was  agreed  on  both  sides,  that  all  the  several  applications  desig- 
nated other  lands,  and  were  indescriptive  of  the  object  in  controversy. 
The  lessor  of  the  plaintiff  purchased  the  lands  openly,  during  the 
continuance  of  a  court  in  Sunbury,  at  the  sheriff's  vendue,  and  many 
bidders  attended.  But  it  was  sworn  by  a  witness,  that  when  Dweyer's 
right  was  knocked  down  to  him  at  11/.,  on  being  told  that  it  interfered 
with  the  claim  of  one  John  Alexander,  he  said  he  would  have  no  dispute 
with  him,  if  he  would  indemnify  him  against  the  sheriff;  and  further, 
that  on  his  desiring  the  witness  to  buy  he  right  of  Houston,  he  was 
told,  that  as  he  designed  to  give  the  titles  to  the  possessors  of  the  lands, 
the  witness  declined  bidding  against  him,  and  thereupon  the  location 


246  CASES  IN  THE  SUPREME  COURT  [1797 

was  struck  off  to  him  at  6/.  The  lands  were  proved  to  be  worth  20 
dollars  per  acre,  exclusive  of  the  improvements,  which  were  consider- 
able. 

Alexander,  shortly  after  the  sheriff's  sale,  offered  to  the  lessor  of  the 
plaintiff,  to  indemnify  him  against  the  sheriff,  but  the  other  refused, 
unless  he  was  allowed  to  retain  100  acres  of  the  land.  He  afterwards 
compromised  with  him,  and  accepted  between  60  and  70  acres  thereof. 
The  defendant  on  finding  that  part  of  his  tract  was  claimed  hj  him, 
offered  to  submit  to  referees  mutually  chosen  between  them,  what  he 
should  pay  for  his  bargain ;  but  this  proposal  was  also  rejected. 

It  further  appeared  in  evidence,  that  two  of  the  corner  trees  were 
marked,  and  on  being  blocked,  corresponded  in  point  of  growth  with 
the  surveys  said  to  have  been  made  in  1771.  Two  other  marked  trees 
were  the  comers  of  an  adjoining  survey  made  in  1769.  Two  of  the 
longest  lines  measuring  454  perches,  appeared  not  to  have  been  ran 
or  marked,  but  other  lines  of  about  130  perches  appeared  to  be  marked. 

In  the  course  of  the  trial,  the  survey  made  for  the  defendant,  by 
Jonathan  Lodge,  was  offered  in  evidence,  and  excepted  to,  on  the 
ground  of  his  being  no  deputy  surveyor.  But  it  appearing  that  this 
survey  had  been  adopted  by  the  warrant  of  acceptance  and  patent,  the 
objection  was  relinquished  by  the  plaintiff's  counsel,  under  a  declara- 
tion that  the  operatioD  thereof  should  be  open  to  argument. 

The  defendant  also  proffered  in  evidence,  the  original  notes  of  the 
said  Jonathan  Lodge,  in  his  hand-writing,  with  a  map  of  these 
lands  said  to  have  been  surveyed  without  date,  found  amongst  the 
land  papers  of  the  deputy  surveyor  of  the  district,  indorsed  thus, 
^^  Berks  County,  William  Patterson's  and  Jonathan  Lodge's  draft, 
containing  403  acres  and  allowances  ;"  which  were  objected  to,  because 
it  appeared  to  be  the  mere  notes  of  a  pretended  survey  by  a  private 
person ;  and  the  indorsement  thereon  by  Lodge,  that  he  was  interested 
therein  with  Patterson,  can  have  no  efGdct  against  a  bond  fide  pur- 
chaser at  a  sheriff's  vendue,  where  returns  of  survey  appear  to  have 
been  made  in  the  names  of  Houston  and  Dweyer. 

Sed  per  curia/n.  This  is  more  than  a  mere  memorandum  by  a 
private  person.  It  was  found  amongst  the  official  papers  of  the 
deputy  surveyor,  and  such  notes  have  been  read  in  illustration  of 
surveys.  The  same  thing  took  place  as  to  Jesse  Luken's  field  notes , 
where  two  lines  only  were  run,  in  the  case  of  Hubley's  lessee  v.  White, 
et  al.     But  the  indorsement  thereon,  that  the  lands  belonged  to  Pat- 
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terson  and  Lodge,  is  bo  evidence  thereof,  as  the  plaintiff  does  not 
claim  under  Lodge,  and  his  indorsement  cannot  affect  strangers. 

The  declarations  of  the  said  Jonathan  Lodge,  were  also  proposed 
in  evidence,  that  he  had  made  no  actual  survey  of  the  plaintiff's  t^o 
locations.  But  the  court  said,  that  however  the  fact  might  be,  the 
objection  hereto  was  equally  valid,  as  to  the  indorsement. 

The  evidence  being  closed,  the  defendant's  counsel  insisted,  that 
though  by  the  usage  of  the  proprietary  land  office  before  the  revolu- 
tion, a  deputy  survivor  might  shift  a  lost  location  to  other  lands,  where 
there  was  no  prior  right,  yet  no  contract  took  place  as  to  the  lands 
surveyed  between  the  proprietaries  and  the  individual,  until  the  time 
of  issuing  the  warrant  of  acceptance.  Then  the  title  first  commenced 
the  original  contract  having  been  for  other  lands.  There  is  no  simili- 
tude between  this  case  and  that  of  removing  warrants,  where  the  money 
has  been  paid,  either  in  whole  or  in  part,  before  the  warrants  issued. 
Here  nothing  has  been  paid  to  the  late  proprietaries  or  the  common- 
wealth by  the  lessor  of  the  plaintiff,  in  order  to  raise  an  use,  and  the 
owners  of  the  soil  could  not  compel  the  payment  of  the  purchase  money 
under  such  circumstances.  The  defendant  has  the  legal  title  from  the 
state,  and  besides  having  paid  30/.  to  James  M^Mahon,  and  29/.  18^. 
the  purchase  money,  to  the  commonwealth,  is  possessed  of  the  super- 
added equity,  of  having  made  many  valuable  improvements. 

• 

But  in  fact,  there  has  been  no  survey  made  on  Houston's  andDwey- 
er's  applications  ;  and  it  will  not  be  pretended,  that  the  protraction  of 
a  draft  in  a  room  from  adjoining  surveys,  will  shift  these  lost  loca- 
tions. An  actual  survey  on  the  ground,  like  the  ancient  ceremony  of 
twig  and  turf  on  the  land,  would  be  a  matter  of  notoriety,  and  he  con- 
sidered as  notice  to  all  the  world.  Taking  the  evidence  in  the  most 
favorable  light  for  the  plaintiff,  the  length  of  lines  run,  is  only  130 
perches,  and  we  well  know,  that  the  whole  country  was  then  filed  with 
lines  of  mere  exploration. 

There  has  been  a  gross  inadequacy  in  the  price  paid  by  the  lessor  of 
the  plaintiff.  The  lands  are  proved  to  be  worth  7/.  IO5.  per  acre,  and 
he  bought  both  tracts  for  17/.  This  only  can  be  accounted  for,  on  the 
ground  that  the  general  idea  was,  that  the  purchaser  would  not  disturb 
or  injure  the  possessors.  This  is  not  bare  conjecture.  The  fact  has 
been  proved,  that  Funston  bought  in  trust  for  Alexander,  and  the  other 
cultivators  of  the  soil,  on  the  condition  of  their  indemnification.    This 
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has  been  proffered,   as  well  as  the  most  reasonable  terms,  but  all 
have  been  rejected. 

E  contra  for  the  plaintiff.  It  has  been  admitted  bj  the  defend- 
ant, that  his  title  first  began  with  the  warrant  of  acceptance,  on  the 
20th  February  1790.  If  the  plaintiff's  title  is  earlier  and  better,  it 
ought  to  be  preferred.  The  general  practice  of  all  the  deputy  sur- 
veyors, in  shifting  lost  locations,  is  perfectly  familiar  to  the  whole 
country,  and  was  never  questioned  before  the  revolution.  If  no  pri- 
vate person  could  claim  any  right  or  interest  in  the  lands  so  surveyed, 
there  could  be  no  pretext  of  injury  or  hardship  done  to  any  individual 
and  the  proprietaries  attained  their  object,  by  disposing  of  their  lands. 
But  it  was  necessary  there  should  be  a  return  thereof  made  into  the 
surveyor  general's  office,  to  operate  as  constructive  notice  to  other  ap- 
plicants. For  if  one  ignorant  of  the  survey  made,  should  apply  for 
the  same  lands,  and  obtain  a  survey,  before  the  former  was  returned, 
the  latter  would  be  entitled  to  a  preference.  Many  valuable  titles  in 
this  state,  depend  on  these  grounds,  which  it  would  be  dangerous  to 
impeach.  The  return  of  a  survey  fairly  made  by  a  deputy  surveyor, 
into  the  surveyor,  general's  office,  is  ipso  facto  an  acceptance  thereof 
unless  a  contrary  intent  is  expressed  at  the  time.  It  becomes  the  duty 
of  the  proper  officer  to  examine  the  returns  immediately,  and  if  the 
dissent  therefrom  can  be  defeiTed  for  a  length  of  time,  why  may  it 
not  be  deferred  for  thirty  or  forty  years,  after  making  the  most  valu- 
able improvements  thereon  ? 

There  can  be  no  real  difference  between  warrants  and  applications 
shifted.  When  a  survey  is  made  under  the  former,  on  different  lands 
from  those  designated  therein,  a  warrant  of  acceptance  is  there  also 
necessary.  It  may  there  with  equal  propriety  be  said,  that  the  first 
contract  was  for  other  lands.  Yet  the  surveys. made  both  on  warrants 
and  applications  shall  be  presumed  to  be  with  the  consent  of  the  party, 
unless  the  contrary  be  shown  ;  and  indeed  in  most  instances,  they  are 
directed  either  by  him  or  his  agent.  Hence  on  the  return  of  surveys 
either  on  a  warrant  or  location  varied,  a  new  contract  for  those  lands, 
may  fairly  be  said^to  be  agreed  upon  by  the  proprietaries  and  the  individ- 
ual, the  deputy  of  the  former  having  made  the  survey,l9ubject  to  the  ap- 
probation of  his  constituents.  It  is  of  no  moment,  that  a  patentee  has 
paid  the  consideration  money,  if  he  was  not  equitably  and  fairly 
entitled  to  the  preference.  In  such  a  case,  he  has  been  often  declared 
to  stand  as  a  trustee  for  the  person  having  the  earlier  and  better  rights 
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though  he  clams  under  a  mere  application  and  survey,  without  having 
paid  any  part  of  the  purchase  money. 

We  fully  agree,  that  a  chamber  survey  cannot  remove  a  lost  location 
from  the  lands  specified  therein.  In  Houston's  survey^  there  are  lines 
regularly  marked,  and  two  corner  trees  agreeing  with  the  surveys  in 
1771.  To  conjecture  that  these  were  mere  exploration  lines,  would  be 
assertion  instead  of  proof.  If  William  Scull  has  made  his  surveys  in 
a  negligent  or  slovenly  manner,  and  has  not  marked  all  his  lines,  an 
innocent  party  ought  not  to  be  injured  by  the  conduct  of  the  proprietary 
deputy,  acting  for  his  principal  and  under  his  sole  control.  It  is  said 
that  Scull  died  in  1783,  and  most  probably  the  surveys  were  returned 
by  him  in  his  life-time. 

Mere  inadequacy  of  price  is  no  just  ground  for  rescinding  a  fair  and 
honest  contract.  This  must  be  peculiarly  the  case  as  to  eheriflPs  sales. 
For  who  will  bid  thereat,  if  the  validity  of  his  purchaser  is  to  be  meas- 
ured by  the  goodness  of  his  bargain  ?  It  is  scarcely  credible,  that  the 
lessor  of  the  plaintiff  would  bestow  his  labor  and  pains  in  buying  lands, 
purely  for  the  sake  of  an  indemnification. 

M'Kean,  G.  J.  gave  it  in  charge  to  the  jury,  that  the  plaintiff  made 
pretensions  to  the  land  in  question,  on  two  removed  applications,  with- 
out showing  how  or  when  the  surveys  were  returned  into  the  surveyor 
general's  office,  without  ever  having  been  in  possession  of  any  part 
thereof,  and  without  having  paid  one  shilling  of  the  consideration  money. 
It  was  incumbent  on  him  to  have  shown  at  least  when  the  surveys  were 
returned,  if  he  claims  under  the  usage  spoken  of.  By  the  admission 
of  the  counsel,  we  are  precluded  from  the  sight  of  the  deeds  from 
Houston  and  Dweyer,  and  Patterson's  mortgage.  On  an  inspection  of 
these  papers,  it  might  be  known  whether,  at  their  several  dates,  the 
plaintiff's  surveys  were  made  or  returned. 

It  would  seem  however,  that  something  more  is  necessary,  than  the 
mere  return  of  survey  on  a  shifted  application  to  vest  an  equitable 
interest.  The  bare  act  of  the  deputy  surveyor  alone  could  not  give  a 
title,  by  surveying  lands  on  a  spot  not  called  for  the  order.  Until  a 
patent  issues,  there  is  no  complete  legal  right,  and  then  the  patent  refers 
back  to  the  previous  application  or  warrant.  The  defendant  is  pos- 
sessed of  this  patent  and  has  paid  a  large  consideration  therefore,  and 
has  made  many  valuable  improvements  without  any  knowledge  of  the 
plaiDtifPs  claim.  Though  Lodge  was  not  a  regular  deputy,  yet 
the  survey  made  by  him  in  1782,  was  adopted  by  the  owners  of 
the  soil,   by   their  warrant  of   acceptance  and  patent.     And  if  the 
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lessor  of  the  plaintiff  prevented  other  persons  from  purchasing  at  the 
sheriff's  sale,  by  declaring  that  he  would  not  injure  those  in  possession 
he  is  bound  to  carry  his  engagement  into  full  execution,  on  receiving 
an  indemnification. 

Yeates,  J.  subjoined.     We  lay  down  no  general  rule  on  this  subject. 
Several  suspicious  circumstances  attend  the.  plaintiff's  surveys,  and  it 
is  highly  dubious,  whether   they  were  actually  made  on  the  ground. 
Tw6  of  the  longest  lines  were  not  run.    It  is  admitted  by  the  plaintiff's 
counsel,  that  a  chamber  survey  cannot  vary  the  description  in  the  ap- 
plication, and  that  the  real  survey  must  be  returned  into  the  oflSce  of 
the  surveyor  general.     The  time  when   these  surveys  were  returned, 
becomes  important  to  the  true  decision,  and  it  lay  on  the  plaintiff  to 
show  it  satisfactorily.    Unless  there  has  been  an  actual  survey  by  Scull, 
and  that  too  returned  before  the  defendant's  warrant  of  acceptance, 
the  plaintiff  is  not  entitled  to  recover.     I  agree,  that  there  must  be 
something  more  than  an  actual  survey  by  the  deputy,  to  vest  the  equit- 
able interest  on  a  removed  application.     But  it  rather  appeared  to  me, 
that  the  return  of  such  a  survey  fairly  and  duly  made,  is  prima  facie 
evidence  of  its  acceptance  by  the  proper  authority.     If  Funston  bought 
as  the  trustee  of  those  in  possession,  there  is  an  end  of  this  business, 
on  his  being  made  fully  whole. 

Verdict  for  the  defendant,  subject  to  his  re-payment  of  6/.  to  the 
lessor  of  the  plaintiff,  which  was  agreed  to  at  the  bar,  by  the  defend- 
ant's counsel. 

Messrs.  Clymer  and  Duncan,  pro  quer, 
Messrs.  IngersoU  and  D.  Smith,  pro  def. 


*»  %  »» 


Lessee  of  Edward  Caldwell  and  Eleanor  his  wife,  and  James 
M' Swine  and  Bridget  his  wife  against  ^oviSi  Ferguson. 

*  Touching  such  wordly  estate,  wherewith  it  hath  pleased  God  to  bless  me  in  this  life,  I 
give,  demise,  and  dispose  as  follows  :  I  give  to  my  brother  H.,  now  in  Irelaad,  or  his 
heirs,  200  acres  of  patented  land  at  W.,  as  mentioned  in  the  patent  of  300  acres,  and 
the  other  aadivided  100  acres,  I  leave  to  my  nephew  B.,  according  to  the  judgment  of 
my  executors  in  dividing  the  same/'  B.,  takes  an  estate  in  fee,  the  lauds  being  whol- 
ly woodland  and  unimproved. 

Ejectment  for  150  acres  of  land  in  Turbutt  township,  on  the 
waters  of  Warrior*s  Run. 

It  was  admitted,  that  the  title  to  the  lands  in  question  was  vested 
in  John  M'Fadden,  by  patent  dated  10th  August  1 770. 
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His  last  will  and  testament  was  as  follows ; 

"Touching  such  worldly  estate  wherewith  it  hath  pleased  Almighty 
God  to  bless  me  in  this  life,  I  give,  demise,  and  dispose  of  the  same 
in  the  follwing  manner  and  form.  First  I  give  and  bequeath  to  my 
well  beloved  brother  Hugh  M'Fadden,  [  now  in  Ireland,  or  his  heirs,*] 
*'  two  hundred  acres  of  patented  land  on  the  waters  of  Warrior's  Run, 
as  mentioned  in  the  patent  of  said  tract  of  three  hundred  acres,  and  the 
other  undivided  one  hundred  acres  I  leave  to  my  dear  nephew  Brenard 
Ferril,  according  to  the  judgment  of  my  executors  in  dividing  the  same. 

"I  devise  to  my  said  nephew  any  money  that  may  arise,  after  my 
sick-bed  and  funeral  expenses  are  paid,  and  my  chest  and  clothes  at 
the  widow  Scott's  in  Paxtang. 

"I  devise  to  Samuel  Hunter  my  silver  coat  and  jacket  buttons,  and 
appoint  the  said  Samuel  Hunter  and  Williani  Wilson,  my  executors. 
In  witness,"  &c.. 

The  lessors  of  the  plaintiff  claimed  his  rights  of  their  wives,  as  co-heir 
at  law  of  John  M^Fadden. 

The  defendant  claimed  under  divers  mesne  conveyances  from  Ber- 
nard Ferril,  the  devise  of  one  hundred  acres,  who  was  sin^^e  dead ;  and 
the  sole  question  was,  whether  the  devise  to  him  was  in  fee  simple,  or 
for  life  only.  If  he  took  the  latter  estate,  the  plaintiff  was  entitled 
to  recover. 

It  was  admitted,  that  the  lands  were  of  inferior  quality,  and  wholly 
woodland  and  unimproved  at  the  time  of  the  testator's  death  ;  and  that 
the  executors  had  divided  the  same,  pursuant  to  the  will. 

Messrs.  D.  Smith,  Watts  and  Evans  for  the  defendant,  contended, 
that  it  could  not  possibly  have  been  the  intention  of  the  testator  to  give 
to  his  nephew  a  mere  estate  for  life,  as  it  would  be  an  unproductive  in- 
terest and  of  no  manner  of  advantage  to  him.  The  value  of  property 
is  sometimes  of  considerable  moment  in  a  dubious  case,  to  fix  the  mean- 
ing of  a  will.     How.  on  Dev.  506. 

But  on  the  face  of  the  will  itself,  the  words  will  carry  a  fee.  It 
much  resembles  the  case  of  Cole  v.  Rawlinson.  1  Salk.  234.  2  Ld.  Raym. 
The  devise  to  Bernard,  the  nephew,  refers  to  the  preceding  devise  to 
Hugh,  the  Brother,  which  is  in  fee.  The  particle  and  ji)in8  the  two 
gifts  which  are  included  in  the  same  sentence. 

*The8«  words  were  interlined  in  the  ori^nal  wilL 
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The  intention  of  the  testator  ought  to  prevail,  if  it  be  agreeable  to 
the  rales  of  law.  1  Burr.  233.  6  Go.  17.  It  must  be  inferred  from 
the  whole  will  taken  together.  Gowp.  235.  Introductory  words,  such 
as  the  present,  showing  that  the  testator  meant  to  dispose  o£  all  his 
estate,  having  a  powerful  effect  in  the  construction  of  a  will.  3  Wms. 
295.  2  Vern.  690.  Talb.  Caa.  157.  Cowp.  306.  Dall.  226.  The 
word  estate  in  its  natural  import  will  carry  a  fee,  unless  there  are  other 
words  to  control  it.     1  Term  Red.  414.  4  Term  Rep.  93 . 

Messrs.  Hall  and  Eidd  for  the  plaintiff,  answered,  that  the  will  must 
be  judged  of  ex  visceribus  suis^  and  not  from  collateral  averments. 
For  aught  that  appears,  the  bequests  to  Bernard  Ferril  may  be  highly 
beneficial,  taken  together. 

It  is  admitted  that  the  intention  oE  the  testator  should  govern  the 
construction  of  his  will,  but  such  intention  must  be  clearly  expressed 
in  words,  and  not  left  to  arbitrary  conjecture.  If  there  are  no  words 
of  limitation,  the  devisee  can  take  an  estate  for  life  only,  and  this  is 
the  settled  rule.  3  Burr.  1634.  1898.  Cowp.  306  356.  Words 
tending  to  disinherit  the  heir  at  law,  are  not  sufficient  to  prevent  his 
taking,  unless  the  estate  is  given  to  somebody  else.     Doug.  793. 

There  is  no  case  wherein  introductory  words,  such  as,  ^'  touching  the 
disposition  of  all  of  my  estate,"  or  the  like,  have  been  made  use  of, 
that  it  has  been  determined  a  fee  was  carried  thereby  alone.  8  Wils. 
418.  Gowp.  356.  5  Term  Rep.  13.  Dall.  226.  Such  expressions  have 
been  made  held  as  mere  matter  of  form.  Doug.  761. 

This  is  not  like  the  Bell-tavern  case,  for  here  are  two  distinct  senten  • 
ces  and  devisee.  The  verb,  "I  leave,"  is  superadded  to  the  last  de- 
vise ;  and  the  three  judges  who  dissented  from  Holt  in  the  case  cited, 
agreed,  that  if  the  words  '^  I  give,"  had  been  repeated,  it  would  have 
altered  the  construction  of  the  will.  2  Ld.  Raym.  832.  In  Mitchell's 
lessee  v.  Sidebothan,  (Doug.  759,)  the  words  were :  '*  I  give  and  de- 
mise to  A.,  his  heirs  and  assigns  forever,  all  my  lands  at  B. ,  and  I  give 
and  bequeath  to  the  said  A.  all  my  lands  in  G."  And  it  was  held  that 
A.  only  took  an  estate  for  life  in  the  lands  in  G«,  and  the  reversion  there- 
of should  descend,  though  the  will  began  with  the  words,  ^^  for  those 
worldly  goods  and  estates,  wherewith  it  has  pleased  God  to  bless  me," 
and  contained  a  legacy  of  one  shilling  to  the  heir  at  law.  In  Gaskin's 
lessee  v.  Gaskin,(Gowp.  657.)  the  words  were,  "  as  to  all  such  worldly 
estate  as  God  hath  endued  me  with,  I  give  and  bequeath  as  follows  :  I 
give  and  devise  all  that  my  freehold  messuage  and  tenement  lying  in  G. 
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together  "  with  all  houses,  &c.,  and  appurtenances  whatsoever,  belong- 
ing to  the  same,  to  M.  G.  and  T.  equally  :"  and  then  bequeaths,  among 
other  pecuniary  legacies,  ten  shillings  to  his  heir  at  law.  It  was  deter- 
mined, that  the  devisees  were  tenants  in  common,  and  took  an  estate 
for  life  only. 

It  is  not  clear,  that  the  testator's  brother  took  an  estate  in  fee  sim- 
ple, and  it  will  not  be  pretended  on  the  part  of  the  nephew,  that  he 
took  a  larger  estate  than  the  brother.  From  the  interlineation  appar- 
ent in  the  original  will,  it  appears,  that  the  words  ^^  or  his  heirs,  "  were 
meant  as  terms  of  description,  and  not  of  limitation.  The  testator's 
brother  was  in  Ireland,  and  as  he  could  not  possibly  know  whether  he 
was  living  or  not,  when  the  will  was  subscribed,  he  made  use  of  those 
words,  to  show  that  in  case  of  his  brother's  death,  the  legacy  should 
not  be  lapsed,  but  go  over  to  his  children.  But  the  law  presumes, 
that  a  man  even  in  making  his  will  may  alter  his  intention.  8  Atky. 
498. 

On  the  other  hand,  if  these  words  annexed  to  the  devise  to  Hugh, 
are  to  be  construed  in  the  conjunctive  as  words  of  limitation,  they  must 
necessarily  show  that  the  testator  knew  the  meaning  of  them  as  terms 
of  inheritances  ;  and  consequently,  by  omitting  them  in  the  succeeding 
clause,  he  did  not  intend  that  the  estate  to  his  nephew  should  be  as  ex- 
tensive as  that  devised  to  his  brother. 

The  court  inclined  to  think,  that  the  devise  to  Bernard  Ferril  was  in 
fee,  but  said  they  would  consider  the  point  more  fully,  and  give  their 
opinion  in  bank.  Under  their  present  impressions,  they  directed  a  ver- 
dict to  be  given  for  the  defendant,  but  if  they  should  form  a  different 
opinion  on  more  full  reflection,  a  new  trial  would  be  awarded,  without 
costs. 

Verdict  for  the  defendant. 

This  case  was  afterwards  fully  considered  by  the  court  and  judgment 
given  for  the  defendant  in  bank,  December  27th  1798,  by  all  the  jus- 
tices. 
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DECEMBER  TERM,  1797. 

PRESENT — M'KEAN,  CHIEF  JUSTICE,  SHIPPBN,  YBATBS  AND   SMITH,  JUS- 
TICES. 


James  Seagrove  against  John   RBBBfAN,  Jahbs  Cbaiq,  John 

Patton  and  James  Montoomeby. 

[S.  C.4Dall.  163.] 

The  day  book  of  a  consignee  is  evidence  to  prove  the  expenses  of  the  outfit  of  a  vessel 
in  a  foreign  port. 

This  salt  was  brought  for  the  recovery  of  sundry  disbursements  on 
the  brig  Schuylkill  at  the  Havana,  against  the  defendants  as  owners, 
by  the  plaintiff  as  their  agent  and  consignee.  • 

In  the  course  of  the  trial,  the  plaintiff  offered  his  books  in  evidence 
to  show  the  articles  furnished  and  moneys  expended  by  him ;  which 
was  objected  to,  as  not  being  within  the  principle  of  goods  sold  and 
delivered.  Many  of  the  items  are  for  cash  paid,  of  which  a  day  book 
is  no  evidence  by  our  custom.  It  was  incumbent  on  the  plaintiff  to 
take  out  commissions  to  establish  such  payment. 

By  the  court.  These  transactions  took  place  in  a  foreign  country, 
from  whence  regular  proofs  must  bo  had  with  difficulty  :  and  in  a  mer- 
cantile case,  wherein  the  general  rules  of  law  as  to  evidence,  are  much 
relaxed.  There  is  no  law  which  authorizes  the  receipt  of  a  day  book 
in  evidence  as  to  goods  sold  and  delivered,  after  the  year.  But  a  pre- 
sumed necessity,  inferred  from  our  peculiar  local  situation  and  the  na* 
ture  of  trade  amongst  us,  gave  rise  to  the  custom,  and  justified  a 
deviation  from  the  general  rules  of  evidence  in  this  particular.  2  Equ. 
Ca.  Abr.  409.  It  may  be  said,  that  the  agent  abroad  might  take 
receipts  for  cash  paid,  but  these  receipts  could  not  regularly  be  shown 
in  evidence,  without  some  proof  of  the  signatures  thereto.  And  the 
difficulty  of  showing  the  hand  writing  of  mariners  and  transient  per- 
sons is  very  obvious.  The  necessity  of  the  present  case  seems  to  author- 
ize the  receipt  of  the  plaintiff's  books  in  evidence  ;  but  the  court  will 
judge,  whether  particular  items  of  the  account  should  not  be  forti- 
fied by  other  evidence  in  the  power  of  the  party.  The  brig  certainly 
needed  outfits  at  the  Havana  ;  and  any  dangers  arising  from  the  in- 
troduction of  the  consignee's  books,  are  considerably  lessened  by 
their  being  submitted  to  a  jury  of  merchants,  who  are  fully  competent 
to  decide  on  the  reasonableness  of  the  several  charges. 
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The  original  entries  on  the  day  book  of  the  plaintiiT,  verified  by  his 
own  oath,  were  shown  in  evidence  to  the  jury. 

Verdict jt7ro  (pur.  for  4026  dollars  and  87J  cents. 

Messrs.  Lewis  and  Miflin,  pro  quer. 
Messrs.  Ingersoll  and  Rawle,  pro  d^. 


■♦«- 


William  Bell  an^  William  Decker  against  Matthias  Keelt. 

Abstracts  from  the  books  of  merchants  abroad  are  eyidence  to  prove  the  shipment  of 
goods ;  but  they  must  be  supported  by  other  proof. 

Indebitatus  assumpsit  with  five  gei^eral  counts. 

The  defendant  shipped  to  the  plaintiffs  at  Charleston  in  South  Caro- 
lina,  sundry  merchandize  for  sale.  Part  thereof  proving  unsaleable 
was  re-shipped  to  the  defendant  in  Philadelphia.  This  being  denied 
by  him,  the  plaintiffs  produced  three  depositions  taken  under  a  com- 
mission in  South  Carolina,  showing  that  two  of  the  clerks  who  made 
the  original  entries  in  their  day  books,  were  dead  or  out  of  the  state, 
and  annexing  true  extracts  therefrom.  The  three  witnesses  were  also 
clerks  of  the  plaintiffs,  and  verified  their  own  entries.  An  entry  of  two 
re-shipments  of  the  goods  in  1792  made  by  Samuel  S.  Kennedy,who  was 
the  deceased's  clerk,  (one  of  which  re-shipments  was  also  swum  to  hy 
one  of  the  witnesses  examined  under  the  commission  )  was  offered  in 
evidence  and  opposed. 

2  was  contended,  that  a  bill  of  lading  should  be  produced,  or  at 
least  the  original  books  of  the  plaintiffs. 

By  the  court.  Bills  of  lading  signed  by  the  captains,  are  certainly 
the  more  regular  and  mercantile  proofs.  But  they  are  not  exclusive 
evidence  of  the  shipment  of  certain  goods,  as  this  may  be  established 
by  witnesses  present  at  the  transaction.  The  day  books  are  evidence 
of  the  ^e-shipment  of  the  merchandize,  but  cannot  be  relied  on  alone. 
They  must  be  supported  by  other  proof,  or  great  inconveniences  might 
ensue. 

It  would  be  highly  unreasonable  to  expect  on  a  trial,  the  original 
books  of  merchants  resident  abroad.  They  may  be  wanted  at  other 
places.  True  abstacts  from  the  books  only  can  be  required,  with  the 
oath  of  the  clerk,  who  made  the  entries.  Where  he  is  dead,  or  cannot 
be  procured,  proof  must  be  given  of  his  hand  writing,  which  must 
accompany  the  copies. 

The  parties  agreed  at  length  to  go  before  the  jurors  as  referees,  and 
withdrew  accordingly. 
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A  report  waa  found  for  the  plaintiffs  for  750  dollars  damages  and  6 
cents  costs. 

Mr.  IngersoU,  pro  quer.     Mr.  M.  Levy,  pro  def. 


Onbskphobus  Standlby  and  Nathanibl  Standlby,  executors  of  An- 
drew Standley,  against  Jacob  Weaver  and  William  Kbnly, 

executors  of  David  Everhart. 

A  defendant  executor  may  be  a  witness  to  prove  when  and  where  he  found  a  paper  off- 
ered m  evidence. 

r 

Debt  sur  arbitration  bond,  executed  by  the  defendant's  testator,  to 
the  plaintiff's  testator.  Plea  payment,  with  leave  to  give  the  special 
matters  in  evidence. 

The  arbitrators  had  awarded  on  the  13th  February  1783,  120/.  to 
be  paid  by  Everhart  to  Standley  ;  and  the  only  question  was,  whether 
a  receipt  for  that  sum  on  the  2d  March  1783,  by  the  hands  of  Peter 
Sommers,  whereto  one  Moses  Hill  was  a  witness,  was  genuine  or  not 

The  defendants  proved  the  body  of  the  receipt  and  the  name  of  the 
subscribing  witness  to  be  the  hand  writing  of  Moses  Hill,  who  died  in 
1T85  or  1786  ;  and  that  Peter  Sommers  had  purchased  the  lease  of  the 
island  from  the  defendant's  testator,  respecting  the  rent  whereof  the 
arbitration  had  taken  place.  It  was  then  proposed  to  examine  William 
Kenly,  one  of  the  defendants,  ^hen  and  where  he  found  the  receipt  in 
question  ;  which  was  excepted  to,  on  the  ground  of  interest.  But  the 
court  ruled,  that  a  party  interested  may  be  a  witness  to  preve  a  colla- 
teral fact,  and  a  defendant's  executor  may  be  sworn  to  show  when  and 
where  he  discovered  a  paper  offered  in  evidence,  and  this  very  point 
has  been  determined  so  in  this  court. 

Eenly  was  sworn  accordingly,  and  declared  that  he  found  the  receipt 
in  an  old  pocket  book  contained  in  a  gin  case,  formerly  the  property 
of  the  said  Sommers,  a  few  months  after  his  death,  and  to  whom  he 
was  an  executor.     The  receipt  was  read  to  the  jury. 

The  plaintiffs  produced  a  witness  well  acquainted  with  the  hand-writ- 
ing of  Andrew  Standley,  who  swore  that  in  his  opinion,  the  signature 
to  the  receipt  was  not  written  by  the  said  Standley ;  but  the  jury  found 
a  verdict  for  the  defendants. 

Messrs^  J.  B.  M'Eean  and  S.  Levy^  pro  quer. 
Mr.  Bawle,  pro  dtf. 
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'RESPVBJACA^against  Keeper  of  the  Prison  of  the  City  and  County 

of  Philadelphia.  ^ 

To  constitute  an  indenture  of  Bervitude,  express  words  binding  the  servant  as  such  to 
the  master,  are  neoessary. 

A  HABEAS  CORPUS  ad  snb^ioi&ndttm  issued  to  have  the 
body  of  John  Connor  confined  in  prison,  before  the  court.  It 
appeared  by  the  return,  that  he  had  been  committed  by  alderman 
Jennings,  for  refusing  to  serve  his  master  Hugh  Black,  as  a  bound 
servant. 

Black  claimed  him  by  an  indenture,  executed  in  Europe,  on 
13th  June  1797.  Connor  thereby  "  covenants,  promises  and  grants 
to  and  with  Black,  his  executors,  administrators  and  assigns,  from, 
their  first  arrival  at  any  port  in  America,  to  serve  him  for  one  year 
and  a  half,  in  such  service  as  he  shall  employ  him  in,  according  to 
the  custom  of  the  country.  Black  covenants  to  pay  his  passage, 
and  allow  him  meat,  &c.  and  the  usual  allowance  according  to  the 
custom  of  the  country.  Provided,  if  Connor  pays  Black  or  his  as- 
signs, nine  guineas  within  six  days  after  his  arrival,  then  these  pres- 
ents to  be  void." 

The  validity  of  this  contract,  as  an  indenture  of  servitude,  was 
submitted  to  the  court  without  argument,  by  Mr.  Todd,  on  the 
behalf  of  Black,  and  Mr.  J.  B.  M'Kean,  on  the  behalf  of  Connor. 

The  court  were  of  the  opinion,  that  it  did  not  operate  as  an  inden- 
ture of  servitude.  To  such  indentures,  express  words  binding  the 
servant  as  such,  to  the  master  seem  necessary,  and  such  is  the  con- 
stant form.  "Where  passengers  come  from  Europe,  under  the  char- 
acter of  redemptioners,  new  indentures  are  always  deemed  neces- 
sary, on  non-payment  of  the  money ;  and  the  mode  of  acknowledg- 
ment is  prescribed  by  a  late  act  of  assembly,  passed  on  the  22d 
April  1794.  8  Dall.  St.  Laws,  567.  Until  this  is  done,  the  remedy 
on  the  part  of  the  master  is  confined  to  a  suit  for  the  recovery  of 
his  debt ;  and  therefore  C^onnor  cannot  now  be  considered  as  a 
bound  servant,  but  must  be  discharged. 

Vol.  n.  17 
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Respublioa  agadnst  Gaoler  of  the  City  and  County  of  Philadelphia. 

On  a  hdbean  corpm^  where  it  clearly  appears  that  a  wrong  person  has  been  arrested  and 
deprived  of  his  liberty,  court  will  interpose  immediately  for  his  relief.  But  where  it 
18  dubious,  a  jury  must  decide. 

A  HABEAS  00BPU8  Lssued  to  have  the  body  of  Davivier  Jubla  con- 
fined in  gaol,  before  the  court  forthwith.  Jacob  HoflFner  the 
gaoler,  returned,  that  he  had  been  arrested  by  the  name  of  M.  Gas- 
tog,  by  mesne  process  out  of  this  court,  at  the  suit  of  Peter  and 
Thomas  Mackie,  for  the  use  of  the  under-writers  of  the  sloop  Hope 
and  her  cargo,  and  averred  him  to  be  the  person  against  whom  the 
capias  issued. 

On  the  hearing,  captain  Butler,  of  the  sloop  Hope  swore,  that 
the  contract  on  which  the  present  suit  was  brought^  was  made 
with  a  merchant  of  color,  and  one  of  the  administration  of  St. 
Domingo ;  that  before  the  process  was  taken  out,  he  had  met  him 
in  Philadelphia  and  accosted  the  prisoner  by  the  name  of  Gastog, 
to  which  he  answered,  and  called  the  witness  captain  Butler  ;  and 
that  he  verily  believed  the  prisoner  to  be  the  person  with  whom 
the  contract  had  been  made. 

But  several  other  witnesses  swore,  that  the  prisoner  never  acted 
as  a  merchant,  or  as  one  of  the  administration  of  St.  Domingo  ; 
that  he  had  a  brother  who  was  also  a  person  of  colctr,  and  acted  in 
both  those  capacities,  and  was  called  M.  Gastog,  a  name  under 
which  the  prisoner  never  passed  in  the  French  "West  Indies ;  and 
that  the  prisoner  being  deaf,  might  not  have  distinctly  heard  the 
appellation  given  to  him  in  the  street,  by  captain  Butler. 

By  the  court.  On  a  habeas  corjms  we  are  called  on  "  to  examine 
into  the  facts  relating  to  the  case,"  (2  Dall.  St.  Laws,  246,  §  13,) 
and  must  in  some  instances,  necessarily  determine  contested  facts. 
If  we  had  any  doubt,  whether  the  true  person  was  arrested,  we 
should  hold  ouraelves  bound  to  submit  the  matter  to  a  decision  by 
jury.  But  where  there  is  a  plain  mistake,  we  should  not  do  "  what 
appertains  to  justice,"  unless  we  interposed  our  authority  for  the 
immediate  relief  of  the  confined  party.  Let  the  prisoner  therefore 
be  discharged  from  his  imprisonment :  but  if  the  plaintifis  in  the 
action,  think  proper  to  proceed  against  the  party  arrested,  let  that 
discharge  be  on  filing  common  bail. 

Mr.  Todd,  pro  quer.  Mr.  Heatly,  for  the  prisoner. 
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Lessee  of  Samtjsl  B.  Fostbb  against  Eobebt  Whitehill. 

Marriage  articles,  whereby  the  title  of  lands  may  be  affected,  should  be  recorded  in  six 
months,  under  the  act  of  18th  March  1776,  in  the  proper  county :  or  those  titles  shall 
be  i>ostponed2to  a  subsequent  purchase  without  notioe  express  or  implied. 

Mb.  LroEBSoLL  for  the  defendant  moved  for  a  rule  to  show  cause 
why  a  new  trial  should  not  be  had  in  this  cause,  on  a  verdict  found 
for  the  plaintiff  at  the  last  assizes  for  Chester  county. 

The  short  state  of  the  ease  was  as  follows : 

Jane  Montgomery,  being  seized  of  the  lands  in  question,  entered 
into  marriage  articles  with  the  defendant  Whitehill,  on  the  6th  Feb- 
ruary 1788,  whereby  she  granted  the  same  to  the  defendant  du- 
ring their  joint  lives,  and  reserved  to  herself  the  right  of  devising 
them^by  will,  notwithstanding  her  coverture.  These  articles  were 
duly  proved  on  the  Slst  March  1794,  but  were  not  recorded.  She 
aftewards  intermarried  with  the  defendant,  and  on  the  25th  Sep- 
tember 1793,  made  an  appointment  by  will,  in  pursuance  of  her 
power,  and  devised  the  lands  to  the  defendant  her  husband,  he  pay- 
ing certain  sums  thereout,  and  died  shortly  afterwards.  This  will 
was  proved  on  the  7th  April  1796. 

On  the  9th  June  1794,  James  Blellock,  her  heir  at  law,  conveyed 
the  premises  to  the  lessoi  of  the  plaintiff,  for  a  full  and  valuable 
consideration,  without  notice  of  the  marriage  articles  or  appoint- 
ment preceding.  And  the  question  was,  whether  the  articles 
should  be  adjudged  void  against  the  plantiff,  by  reason  of  their  not 
being  recorded. 

For  the  defendant  it  was  insisted,  that  the  act  of  18th  March 
1775,  (1  Dall.  St.  Laws  703,)  only  respected  the  cases  of  purchased 
and  mortgaged  lands,  the  deed  and  conveyances  whereof  were  di- 
rected to  be  recorded  within  six  months  after  their  execution,  but 
had  no  reference  to  marriage  contracts.  The  articles  might  be  void 
as  a  conveyance  of  the  lands,  but  good  as  to  the  reserved  power  of 
appointment.  It  cannot  be  denied,  but  that  a  feme  covert  has  a  ca- 
pacity to  take  lands  either  by  descent  or  purchase,  notwithstanding 
ker  coverture.  In  what  .county  then,  could  the  marriage  articles 
be  entered  of  record ,  when  it  is  wholly  uncertain,  where  she  may 
become  seized  of  real  property  ?  It  is  settled,  that  the  debts  of 
deceased  persons  are  liens  on  their  lands ;  and  though  the  heirs  of 
an  intestate  may  lawfully  sell  and  convey  his  real  estate,  yet  if  a 
will  afterwards  appears,  such  sales  may  be  affected.  Why  should 
tbe  plaintiff  be  in  a  better  situation  than  those  who  have  brought 
lands  from  heirs  or  devisees  ? 


260  CASES  IN  THE  SUPREME  COURT  [1797 

Messrs.  Thomas  and  T.  Ross  were  prepared  on  the  part  of  the. 
plaintiff,  to  answer  these  argomentSi  bat  were  stopped  by  the  court. 

The  present  case  is  within  the  express  words  of  the  law — ^the 
mischief  it  was  intended  to  obviate —  and  its  tme  meaning.  The 
expressions  of  the  act  are  general.  ^^  All  deeds  and  conveyances  of, 
or  concerning  any  lands,  tenements,  or  hereditaments,  whereby  the 
same  may  be  in  any  wise  affected  in  law  or  equity,  shall  be 
recorded, "  &c. 

These  words  clearly  embrace  the  articles  before  us.  The  mis- 
chief  to  be  prevented,  was  that  secret  grants  or  agreements  should 
not  injure  the  rights  of  "bona  fide  purchasers,  without  notice,  either 
express  or  implied.  Marriage  articles  affecting  lands  whereof  either 
party  is  seized  at  the  time,  should  be  recorded  in  the  proper  coun- 
ties wherein  those  lands  lie  ;  and  if  newly  acquired  lands  in  other 
counties  are  equally  to  be  affected  thereby ;  it  is  incumbent  on  the 
parties  who  would  avail  themselves  of  the  contract,  to  have  them 
entered  of  record  in  those  new  counties  also.  It  is  not  fair  reason- 
ing to  infer,  because  fair  purchasers  under  heirs  or  devisees  may  be 
disturbed,  that  the  same  hardship  should  occur  in  other  cases,  where- 
in the  legislature  have  provided  adequate  remedies. 

Bule  denied,  per  totcmi  curiam. 


Lessee  of  Edwabd  Shjppsn  and  Joseph  Shippen  against  John 

Wells.  , 

An  attachment  will  not  lie  for  not  producing  newspapers  containing  tiie  advertisements 
of  county  conmiisdoners  for  the  sales  of  unseated  lands  for  taxes,  under  a  subpcsna 
with  a  duces  tecum, 

Mb.  Poster  for  the  defendant,  moved  for  an  attachment  against 
Francis  Bailey  of  Philadelphia,  for  not  attending  at  the  last  assizes, 
for  Bedford  county,  and  bringing  with  him  certain  printed  news- 
papers containing  the  advertisements  of  the  commissioners  of  that 
county  for  the  sale  of  unseated  lands  for  taxes,  pursuant  to  a  writ 
of  subpoena,  with  a  duces  tecum  therein  of  the  said  newspapers, 

The  motion  was  grounded  on  an  affidavit,  proving  the  service  of 
the  subpoena  on  Baily,  and  an  offer  of  seven  and  a  half  dollars  to 
him,  for  his  expenses. 

M'Kean  0.  J.  It  is  not  pretended,  that  Baily  knows  anything 
of  the  merits  of  the  dispute  between  tiie  parties.  And  it  has  been 
settled  in  this  court,  that  a  subpoena  with  a  diuses  tecum  will  not  lie 
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for  such  newspapers.  If  the  party  wants  the  benefit  of  them,  it  be- 
hoves him  to  purchase  them  or  get  them  in  the  best  way  lie  can ; 
bat  an  attachment  will  not  lie  against  a  party  having  them  in  his 
possession,  for  not  producing  them.  Besides,  the  sum  tendered  for 
his  expenses  to  go  so  great  a  distance  from  his  own  home,  was  veiy. 
inadequate. 

Motion  denied. 


\ 


John  Dilleb  agamst  Matthias  Youkg  executor  of  Michael 

DlFFEDOKFFEB. 

Where  lands  have  been  directed  to  be  sold  by  the  Orphan's  Court  for  payment  of  debts 
of  an  intestate,  &a,  the  surplus  Bhall  be  distributable  as  real  estate. 

This  was  a  qase  stated,  for  the  opinion  of  the  justices  who  sat 
at  Nisi  Prius,  at  Lancaster,  in  the  month  of  April  last. 

The  testator  intermarried  with  Christiana  Diller,'  (the  mother  ot 
the  plaintiff,)  who  was  the  widow  and  administratrix  of  Martin  Diller. 
The  Orphan's  Court  of  Lancaster  county  in  Jtme  1762,  decreed  to 
the  said  Christiana,  the  sum  of  170Z.  2«.  Id.  as  her  share  of  moneys 
arising  from  the  sale  of  the  real  estate  of  the  said  Martin,  under  a 
former  order  of  the  said  court,  for  the  payment  of  the  debts  and 
maintaining  and  educating  his  minor  children.  The  said  Chris- 
tiana and  her  second  husband  being  since  dead,  the  children  and 
representatives  of  DiflFedorffer,  claimed  the  money  as  personal  pro- 
perty, vested  in  him  on  his  intermarriage  absolutely.  And  the 
children  and  representatives  of  Diller  insisted,  that  they  alone 
were  entitled  thereto,  as  it  proceeded  from  the  sale  of  lands  decreed 
for  special  purposes,  and  that  the  surplus  should  return  to  the 
heirs  of  the  said  Diller. 

The  only  question  was,  whether  this  sum,  which  was  in  the  hands 
of  the  executor,  was  distributable  as  the  real  or  personal  property 
of  the  intestate  i 

The  court  without  argument  declared  their  unanimous  opinion 
this  term,  that  this  money  must  be  taken  as  real  property,  and  sub- 
ject to  distribution  as  such.  The  act  1705,  "  for  the  better  settling 
of  intestate's  estates."  (1  Dall.  St.  Laws  Append.  45,  §  7,)  empow- 
ered the  Orphan's  Court  to  direct  a  sale  of  lands  for  special  pur- 
poses, but  could  never  have  intended  to  change  the  right  of  succes- 
sion to  the  surplus,  after  accomplishing  the  object  in  view.  Though 
it  directs  that  the  administrator  shall  be  accountable  for  the  surplus, 
as  is  required  for  intestates'  personal  estates,  it  does  not  specify, 
that  it  shall  be  subject  to  the  same  species  of  distribution.  The 
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widow  of  the  intestate  becomes  entitled  to  no  more  than  the  inter- 
est arising  on  one  tliird  of  the  residue  during  her  life,  in  the  same 
manner  as  she  would  have  had  dower  allotted  to  her  therein  in  ease 
the  court's  computation  had  been  exact  and  perfect.  Croston's 
case  before  the  revolution,  has  settled  this  point  fiillj,  after  consid- 
erable argument. 

Judgment  for  the  plaintiff. 
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AT    NISI   PRIUS,     AT   PHILADELPHIA,    FEBRUARY 

SITTmQS,  1798. 

OOBAM — ^m'kKAN,  OHIEF  JUBTIOE,   BHIPPEN  AND  SMITH,  JUSTICKB. 


•  »  9  ^* 


Respubliga  agamst  Gaoler  of  the  city  and  county  of  Philadelphia. 

Bail  in  a  suit  in  another  state  may  seize  the  principal  here  in  order  to  surrender  him. 
Aliter  where  actions  have  been  brought  bona  fide  against  the  party  here,  preTious  to 
Biich  seizure. 

On  a  haieas  corpus  ad  mbjiciendum  returnable  immediately  the 
defendant  returned  that  he  had  and  detained  the  body  of  Henry 
Banks  in  his  custody,  by  virtue  of  two  several  writs  of  mesne  pro- 
cess, &c. 

On  the  hearing,  the  facts  appeared  as  follow : 

A  suit  was  commenced  in  Virginia,  in  the  District  Court  of  the 
United  States,  by  William  M'Whan  and  David  Campbell  adminis- 
trators of  Patrick  Cames,  against  the  said  Henry  Banks,  on  which 
David  Ross  became  special  bail  in  the  sum  of  28,000  dollars  on  the 
20th  April  1797. 

Banks  came  into  Pennsylvania,  and  on  the  28th  April  1797  was 
arrested  on  a  capias  out  of  the  Court  of  Common  Pleas  of  Phila- 
delphia county  at  the  suit  of 

The  sheriff  returned  him  in  custody,  but  he  was  suffered  to  go  at 
large. 

The  bail  in  Virginia  deputed  John  F.  Price  to  seize  the  princi- 
pal in  Philadelphia  in  order  to  surrender  him  in  the  District  Court ; 
and  the  deputy  took  him  accordingly  on  the  bail  piece  on  the  23d 
January  1798,  but  permitted  him  to  remain  at  large  until  the  8th 
February  following,  when  he  was  again  arrested  on  another  capiat 
issued  by  Ebenezer  Collet,  in  a  plea  of  debt  tburided  on  a  judgment 
obtained  against  him  in  Virginia. 

The  sheriff  claimed  Banks  as  being  in  his  legal  custody  on  the 
first  capiat ;  and  Mr.  Ingei*soll  in  behalf  of  the  bail  moved,  that  he 
should  be  delivered  over  to  the  deputy. 

He  contended  that  justice  should  have  its  free  course  every 
where.  Kame's  Princ.  Equ.  It  is  moreover  provided  by  the 
constitution  of  the  United  States,  (Art.  4,  §  1,)  that  full  faith 
and  credit  shall  be  given  in  each  state,  to  the  judicial  proceed- 
ings of  eveiy  other  state.  Here  Banks  has  delivered  himself 
into  the  hands  of  Ross  so  early  as  the  20th  April  1797,  and  bail 
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may  seize  the  principal  any  where,  or  at  any  time,  going  to,  or 
returning  from  any  court  of  justice.  Highmore  on  Bail,^71.  This 
may  be  compared  to  the  case  of  a  prisoner  escaping  from  the  sheriff 
.who  may  be  re-taken  in  any  other  county.  4  Bac.  435.  Plowd. 
87.  Dalt.  Sher.  23. 

Mr.  Du  Ponceau  S  contra  for  the  creditors.  The  power  of  the 
bail  in  the  extent  contended  for,  would  produce  the  most  mischiev- 
ous consequences  to  society.  The  principal  sheltered  under  the 
recognizance  entered  into  by  a  freind,  in  a  suit  brought  perhaps  for 
the  very  purpose,  may  go  into  another  state,  contract  debts,  and 
when  his  person  is  arrested  by  his  creditors,  his  former  bail  comes 
to  his  aid,  protects  him  from  imprisonment,  and  carries  him  home 
under  his  supposed  custody.  These  would  be  serious  evils ;  and 
nothing  but  unequivocal  law,  could  justify  such  extravagant  powers. 

Ross  should  not  have  permitted  Banks  to  leave  Virginia ;  his 
deputy  after  seizing  him  here,  should  not  have  allowed  him  his 
liberty.  The  court  alone  in  which  bail  has  been  taken,  can  give 
relief  to  the  bail.  1  Wils.  248.  The  king's  debtor  charged  with 
several  exchequer  informations  for  frauds  in  the  customs,  may  be 
brought  by  habeas  carpus  and  surrendered  by  the  bail  in  a  civil 
suit.  1  Stra.  641.  The  principal  by  intendment  of  law  is  in  the  cus- 
tody of  the  bail ;  but  when  he  is  taken  from  them  by  due  process, 
the  bail  are  discharged,  b  Mod.  195. 

Banks  cannot  be  deemed  a  fugitive  from  justice.  The  act  of 
congress  of  12th  February  1793,  describes  such  fugitives,  and  directs 
the  manner,  in  which  they  shall  be  apprehended  and  secured.  2 
U.  S.  Laws,  155.  Foreign  nations  should  abstain  from  .every  act 
contrary  to  the  rights  of  the  sovereign  of  another  country,  and 
ought  not  to  pui*sue  and  take  a  criminal  by  force  in  such  other 
country.  VatteL,  lib.  2,  c.  7,  §  93,  pa.  157. 

By  the  court.  The  passage  cited  from  Vattel,  applies  merely  to 
nations  entirely  independent  on  each  other.  The  question  is  not 
now  before  us,  whether  if  bail  be  entered  in  a  foreign  jurisdiction, 
the  manucaptor  there,  can  come  into  this  state  and  legally  take 
the  principal. 

In  the  relation  in  which  the  several  states  composing  the  union, 
stand  to  each  other,  the  bail  in  a  suit  entered  in  another  state, 
have  a  right  to  seize  and  take  the  principal  in  a  sister  state,  pro- 
vided  it  does  not  interfere  with  the  interests  of  other  persons, 
who  have  arrested  such  principal.  But  where  actions  have  been 
brought  against  the  party  previous  to  such  seizure,  the  same 
right  does   not  exist.    Nevertheless,  if  they  have  originated  bj 
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collasion  with  the  defendant  and  merely  to  protect  him  from  being 
surrendered  by  his  bail,  the  court  on  good  grounds  would  interfere 
and  prevent  such  improper  practice.  1  Stra.  416.  Here  no  such 
matter  is  alleged.  And  where  a  suit  has  been  instituted  for  a  con- 
siderable length  of  time,  it  would  be  wrong  to  defeat  the  plaintiff 
of  a  just  demand,  by  delivering  the  defendant  over  to  the  bail,  who 
has  pennltted  him  to  come  here  and  contract  debts.  It  was  great 
imprudence  in  the  bail  to  suffer  the  party  to  leave  Virginia.  An 
indulgence  of  this  nature  may  lead  to  great  abuses.  This  case  seems 
in  some  degree  analogous  to  that  of  a  sheriff.  If  a  prisoner  of  his 
own  wrong  escape,  the  sheriff  may  take  him  again  in  another  county 
npon  fresh  suit.  But  it  is  otherwise,  where  he  voluntarily  suffers 
the  party  to  go  at  large  out  of  his  bailiwick.  Plowd.  37.  As  to 
the  suit  of  Ebenezar  Collot  on  the  judgment,  the  defendant  cannot 
be  held  to  bail.  But  as  to  the  other  action,  though  we  pay  eveiy 
respect,  to  the  judicial  proceedings  of  the  district  court  of  Virginia, 
the  defendant  must,  under  the  circumstances  of  this  case,  be  re- 
manded. 
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MAECH  TEEM,  i;98. 

FSESBNT — ^m'kEAN  CHIEF    JTTBTICE,      8HIPPEN,      TSATEB    AND     SMITH, 

JTT8TI0E8. 

* 

John  Ibwin  against  Cabpeb  Sinobb,  John  Singes  and  Absaham 

SmoEs. 

One  agreeing  with  another  to  take  up  landi,  whereof  the  legal  title  is  to  remain  in  him- 
self with  power  of  selling  to  others,  but  to  account  to  his  partner  for  a  certain  pro- 
portion of  the  sales,  and  conveying  the  same  to  a  creditor  without  notice,  for  a  pre- 
existing debt,  who  sells  the  same,  Uie  original  partner  has  a  lien  on  his  proportion  of 
the  sales. 

Case  stated.  On  the  IStli  October  1783,  articles  of  agreement 
were  entered  into  between  William  Simple  and  David  Tait,  where- 
by the  former  agreed  to  famish  50,000  acres  in  land  warrants  of  the 
state  of  Virginia,  tlie  latter  agreed  to  explore  the  country,  and  at- 
tend the  deputy  surveyors  in  laying  the  warrants  and  making  the 
surveys,  at  the  cost  of  the  former.  It  was  further  agreed,  that 
Simple  should  take  out  the  patents  in  his  own  name,  and  make  over 
one  fourth  part  thereof  to  Tait,  but  no  division  was  to  be  made  of 
the  lands.  Power  was  reserved  to  Simple  to  dispose  of  the  lands, 
and  he  was  to  account  with  Tait  for  one  fourth  part  of  the  moneys 
arising  on  the  sales. 

The  warrants  mentioned  in  the  articles  were  the  property  of 
Simple,  and  in  pursuance  thereof  37,999i  acres  were  surveyed,  and 
the  titles  thereto  were  legally  vested  in  him,  by  patents  from  the 
commonwealth  of  Virginia. 

On  the  12th  December  1786,  Simple  being  largely  indebted  to 
the  defendants,  in  consideration  thereof  anfl  of  5s.  sold  and  conveyed 
to  them  in  fee  simple,  the  said  37,999J  acres  of  land. 

On  the  4th  October  1787,  Simple  being  indebted  to  Emanuel 
Walker  and  Co.  in  more  than  $1200,  in  consideration  thereof,  exe- 
cuted an  assignment  to  them  of  the  surplus  money  arising  on  the 
sales  of  the  lands,  after  satisfying  the  defendant's  demand. 

In  September  1792,  Simple  became  a  bankrupt. 

On  the  5th  March  1794,  defendants  had  notice  of  the  articles  of 
agreement  of  the  18th  October  1783,  and  after  taking  the  advice  of 
counsel,  exposed  to  sale  the  whole  of  the  said  37,999^  acres,  con- 
veyed to  them  by  the  deed  of  12th  December  1786 ;  when  no  bet- 
ter bidders  offering,  they  bought  the  same  at  5  cents  per  acre,  and 
next  day  sold  the  same  to  Robert  Morris,  Esq.,  at  6  cents  per  acre, 
at  which  last  rate  they  charge  themselves. 

On  the  10th  January  1795,  Simple  wrote  a  letter  to  the  de- 
fendants, informing  them  that  Irwin  the  plaintiff,  was  vested 
with  the  interest  of  Tait  in  the  premises.    This  ^fact  is  admit- 
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ted  to  be  true ;  but  it  is  also  admitted,  that  the  defendants  had  no 
knowledge  thereof,  until  after  the  sale  was  made. 

The  whole  amount  of  sales  is  far  short  of  the  amount  of  the 
debt  due  from  Simple  to  the  defendants,  and  Walker  and  company ; 
and  it  is  not  ascertained,  that  it  will  be  sufficient  to  satisfy  the  debt 
due  to  the  defendants. 

The  question  submitted  to  the  opinion  of  the  court  is,  whether 
the  plaintiff  is  entitled  to  demand  and  recover  from  the  defendants 
the  one  fourth  part  of  the  amount  of  sales  or  not  ?  If  their  opinion 
diall  be  in  favor  of  the  defendants,  then  judgment  shall  be  entered 
lor  them ;  but  if  otherwise,  the  amount  unless  agreed  on,  shall  be 
settled  by  reference  or  verdict,  and  judgment  entered  accordingly. 

Messn.  Lewis  and  Hallowel  contended,  for  the  defendants,  that 
the  plaintiff  had  no  lien  on  the  lands.  He  became  substituted  in 
the  place  of  Tait,  who  relied  on  the  personal  covenant  of  Simple. 
The  defendants  are  not  stakeholders,  but  claim  the  whole  lands 
under  an  absolute  conveyance,  in  consideration  of  a  pre-existing 
debt.  The  legal  title  of  the  land  warrants  was  in  Simple,  and  so  of 
the  patents.  The  defendants  relied  thereon  and  have  been  lulled 
into  security  by  not  receiving  earlier  notice  of  Tait's  or  Irwin's 
daim.     The  plaintiff  ought  therefore  to  be  postponed. 

ifilr.  Bawle,  e  oarUra  insisted,  that  the  defendants  were  not  placed 
in  a  more  advantageous  situation  by  Simple,  than  he  had  previously 
been  in  himself.  The  transfer  of  the  lands  to  them  was  made  for 
the  express  purpose  of  securing  their  demand,  and  could  only  operate 
as  to  the  interest  the  debtor  had  therein.  This  clearly  appears 
to  be  the  idea  of  the  contracting  parties ;  and  in  pursuance  of  this 
opinion,  Simple  conceiving  himself  to  have  an  ultimate  right  to  the 
surplus,  after  the  defendant's  debt  was  paid,  conveys  this  surplus 
to  Walker  and  Co.  The  deed  though  absolute  on  the  face  of 
it,  must  be  considered  in  reference  to  the  objects  intended  to 
be  reached  thereby.  It  was  originally  stipulated  by  the  articles, 
that  there  should  be  no  division  of  the  lands,  of  which  surveys  should 
be  made.  Simple  had  the  mere  power  of  disposing  of  the  whole 
concern  for  the  mutual  benefit  of  the  parties  interested,  but  was 
entitled  only  to  three  fourths  of  the  proceeds.  Perhaps  if  his  deed 
had  been  made  to  a  Jxmafide  purchaser  for  a  money  consideration, 
without  notice  of  the  equitable  interest  of  Tait  or  his  assigns,  the 
lien  might  not  continue,  inasmuch  as  the  money  might  be  parted 
with,  in  consequence  of,  and  reliance  on,  the  legal  title.    But 
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here  the  debt  due  from  Shnple  to  the  defendants  was  not  oon- 
tracted  in  contemplation  of  these  lands ;  and  the  case  is  thus  materi- 
ally varied. 

The  court  said,  that  the  plaintiif  was  entitled  to  one  fourth  part  of 

the  proceeds  of  the  lands  as  well  on  principle  as  precedent,  and 

directed. 

Judgment  for  the  plaiutifi. 


Alexander  Dubdon  executor  of  Anne  Durdon  late  Anne  Penn, 
who  was  executrix  of  Spbinget  Penn,  who  was  executor  of  Wil- 
liam Penn  (the  third  )  against  Christiana  Gulielma  Gaseill. 

A  legacy  or  trust  is  not  within  the  statute  of  limitations ;  but  after  a  length  of  time  pay- 
ment will  be  presumed ;  yet  such  presumption  may  be  rebutted  by  other  circamstances. 

IndebUatuB  assumptU  will  not  lie  for  a  legacy  against  an  executor.  Alitor  against  a 
devisee  who  receives  money  belonging  to  another  legatee. 

Indebitaivs  assumpsit  for  820Z.  10s.  lO^cZ.  received  by  the 
defendant,  for  the  use  of  William  Penn  (the  third)  in  his  life  time. 
Pleas  non  assumpsit  and  payment,  and  non  assumpsit  infra  sex 
annos, 

Eeplication  to  the  second  plea,  non  solvit  and  issues.  Also,  to 
the  last  plea,  that  the  sum  demanded  was  a  legacy,  and  the  money 
.  received  in  trust  and  fraudulently  concealed  from  the  plaintiff,  and 
those  whom  he  claims. 

Rejoinder,  that  the  defendant  did  not  prove  the  will  of  the  said 
"William  Penn,  (the  third)  as  his  executrix,  nor  receive  the  legacy 
in  trust,  nor  fraudulently  conceal  the  same. 

Surrejoinder  and  issues. 

This  cause  came  on  to  trial  at  the  last  December  tenn,  when  the 
following  facts  appeared  in  evidence. 

Letitia  Aubrey,  daughter  of  William  Penn  (the  first)  became  ea- 
titled  to  5000  acres  of  land  in  Chester  county,  called  Sir  John  Fag's 
manor,  by  patent,  bearing  <\ate  16th  May  1737 ;  and  on  the  3d. 
April  1740,  she  executed  a  letter  of  attorney  to  James  Logan  and 
William  Logan,  to  sell  and  make  conveyances  of  all  her  lands  iix 

Pennsylvania  and  the  lower  counties  in  Delaware. 

Letitia  Aubrey  by  her  will  duly  proved,  bearing  date  the  20th 
July  1744,  devised  her  lands  to  her  nephew  William  Penn,  (the 
third)  son  of  William  Penn  (the  second)  during  life,  remainder 
to  the  defendant  her  daughter  in  fee ;  and  all  her  personal  estate 
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to  the  said  William  Peun  (the  third)  and  his  daughter  Chirstiana 
Qulielma  (the  defendant)  equally  to  be  divided  between  them  ;  and 
appointed  her  said  nephew,  the  defendant  and  Jane  Lomb  her  exe- 
cutors. 

William  Penn  (the  third)  by  his  will  duly  proved,  bearing  dite 
on  the  lYth  October  1Y43,  afker  giving  several  legacies,  devised  all 
the  residue  of  his  estate  real  and  personal  to  his  son  Springet  Penn, 
whom  he  nominates  his  executor,  and  afterwards  died  on  the  6th 
February  1746. 

The  lands  within  Fag's  manor  having  been  sold  by  James  and 
William  Logan,  in  the  life-timeof  Letitia  Aubrey,  but  the  moneys 
not  being  paid,  nor  the  conveyances  given  to  the  purchasers,  the 
defendant  on  the  5th  March  1755,  executed  a  letter  of  attorney  to 
William  Peters  and  Richard  Hockley  to  sell  and  convey  all  her 
lands  in  Pennsylvania,  and  remit  the  moneys  arising  therefrom,  dne 
since  the  death  of  her  said  father,  to  his  great  uncle  Thomas  Penn 
in  London. 

On  the  2d  June  1759,  letters  of  administration  with  the  will  of 
the  said  William  Penn-(the  third)  annexed,  issued  to  Thomas  Dev- 
onshire curator  and  guardian  of  the  said  Springet  Penn,  who  came 
of  age  in  1762,  and  by  his  will  duly  proved,  bearing  date  the  Ist 
December  1762,  devised  all  his  estate  real  and  personal,  to  his 
mother  Anne  Penn,  whom  he  nominates  his  execrutrix. 

The  said  Anne  Penn  intermarried  with  the  Plaintiff,  but  previ- 
ous thereto,  on  the  20th  February  1767,  marriage  articles  were  ex- 
ecuted between  them,  whereby  his  right  of  disposing  of  his  lands  in 
Pennsylvania  by  her  last  will  was  reserved  to  her.  And  in  pursu- 
ance of  the  power  of  appointment,  the  said  Anne  by  her  last  will 
duly  proved,  bearing  date  the  11th  March  1767,  devised  all  her 
estate  real  and  personal  to  the  plaintiff  her  hu8band,who  survived  her 

The  defendant  was  bom  on  the  28th  October  1733,  and  on  the  14th 
August  1761  intermarried  with Gaskill,  and  survived  him. 

It  appeared  by  the  books  of  accounts  kept  by  Peters  and  Hock- 
ley, that  they  had  received  1641Z.  la.  9d.  under  their  power  to  sell 
and  convey  Fag's  manor,  and  that  they  had  remitted  the  same  to 
Thomas  Penn,  agreeably  to  their  instructions,  the  last  remittances 
having  been  made  on  the  27th  May  1761.  For  one  moiety  there- 
of the  present  suit  was  brought. 

Three  principal  exceptions  were  taken  to  the  plaintiff's  recovery, 
at  the  trial. 

Ist.  No  cause  of  action  ever  existed  in  William  Penn  (the  third) 
and   consequently   there  could  be  none  in  his  executor.    He 
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died  in  1746,  during  the  defendant's  minority,,  and  his  letter  of 
attorney  under  which  the  money  was  received,  was  not  given  till 
1775.  If  the  suit  was  at  all  supportable,  the  plaintiff  should  have 
declared  for  money  received  for  the  use  of  SpringetPenn.  But  tliis 
objection  was  waived  on  the  argument ;  and  the  defendant's  coun* 
sel  agreed  that  the  record  should  be  amended,  in  order  to  corres- 
pond with  the  proofs  made. 

2d.  .The  stateness  of  the  demand.     On  this  point  it  was  insisted, 
that  it  is  the  policy  of  every  civilized  country  to  discourage  actions, 
founded  on  transactions  which  have  happened  long  before.    The 
English  law  lends  no  assistance  i^  such  cases.     S^^a.  Com.  188. 
The  limitation  of  suits  is  founded  in  public  convenience,  and  there- 
fore adopted  by  chancery  as  a  positive  rule.  2  Burr.  961.     Courts 
of  law  and  equity  will  raise  a  strong  presumption  in  favor  of  a  pos- 
session of  21  years.     2  Atky  67,  71.  Though  the  statute  of  limita- 
tion be  not  pleaded,  yet  it  shall  apply  to  a  stale  demand.     1  Atky. 
494.    Forbearance  to  sue  for  20  years,  is  a  good  bar  between  mer- 
chants. Gilb.  Equ.  Kep.  224.    Every  presumption  shall  be  made  in 
favor  of  an  ancient  possession.    After  a  long  acquiescence,  the  jury 
are  warranted  to  presume  any  thing.  Cowp.  215,  210.     After  20 
years  possession  no  information  of  qtu>  warranto  shall  impeach  the 
right  of  a  corporate  body.  4  Burr.  1963.     And  after  such  a  posses- 
sion and  two  conveyances  made  of  the  lands,  court  "fnU  not  inquire, 
whether  the  vendor  was  non  compos.  1  Equ.  Ca.  Ab.  306,  pi.  3. 
1  Cha.  Eep.  40.    A  legacy  shall  be  presumed  to  be  paid  after  20 
years.  1  Equ.  Ca.  Ab.  307,  pi.  9.  2  Vern.  21,  484,  An  infant  shall, 
not  even  file  a  bill  in  equity,  six  years  after  his  coming  of  age.  1 
Equ.  Ca.  Ab.  304,  pi.  10.   No  evidence  has  been  given  of  any  will- 
ful or  fraudulent  concealment  by  the  defendant.    It  does  not  ap- 
pear, that  she  ever  acted  as  one  of  the  executors  of  her  grand-aunt 
Aubrey,  or  proved  her  will.     She  was  a  minor  at  her  death.    The 
plaintiff  and  those  under  whom  he  claimed  must  have  been  conu- 
sant of  their  right,  and  most  probably  have  received  eatisfaction 
for  all   the  lands  comprised  within  the  bounds  of  Fag's   manor, 
contracted  for  in  the  life-time  of  Mrs.  Aubrey,  though  it   may  be 
impracticable  to  prove  the  payment,  after  so  great  a  lapse  of  time. 

To  this  the  plaintiff  answered.  It  is  admitted  that  the  statute  of 
limitations  is  pleadable  in  equity,  as  well  as  ^t  law,  to  an  ancient 
demand ;  but  numerous  cases  have  ascertained,  that  a  deposit  or 
trust  is  not  within  the  statute.  Gilb.  For.  Eoman.  61.  2  Wms. 
145.  2  Vent.  345.  March  129.  Equ.  Ca.  Ab.  303.  8  Bac. 
610.  Neither  is  a  legacy  within  the  statute.  The  length  of  time 
is  only  a  presumption  of  payment.  1  Yem.  256.    The  voluntary 
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and  frauJulent  concealment  of  a  deed  will  prevent  the  statute's 
barring.  2  Eqn.  Ca.  Ab.  579,  pi.  9.  And  no  length  of  time  will 
bar  a  fraud.  Forrest.  63. 

The  presumption  of  payment  necessarily  cannot  hold,  where  the 
party  is  not  conusant  of  his  rights.  The  agents  of  Mrs.  Aubrey, 
and  also  of  the  defendant,  resided  in  Pennsylvania;  the  plaintiff 
and  those  under  whom  he  claims,  ;^ere  beyond  sea,  in  Ireland. 
How  could  the  latter  have  access  to  the  books  of  the  former  ? 
In  what  manner  could  the  latter  receive  information  of  the  sums 
received  by  Peters  and  Hockley,  unless  through  the  medium  of 
fhe  defendant,  their  constituent?  It  is  highly  probable  that 
she  entertained  the  opinion,  that  the  lands  within  Fag's  manor, 
for  which  conveyances  were  made  by  her  attorneys,  were  to  be  con- 
sidered as  the  real  estate  of  her  grand-aunt,  and  the  same  vested  in 
her  as  remainder- woman.  But  the  books  of  James  and  William 
Logan  show,  that  these  lands  had  been  contracted  for  during  the 
life  of  Letitia  Aubrey,  and  must  therefore  be  deemed  a  part  of  her 
personal  property,  and  distributable  as  such  under  her  will.  The 
defendant  was  a  mere  trustee  holding  the  legal  estate,  and  trusts 
either  express  or  implied,  are  not  barrred  by  the  statute. 

The  court  gave  it  in  charge  to  the  jury,  that  the  statute  of  limi- 
tations did  not  apply.  Under  the  circumstances  of  this  case,  it  could 
'not  be  pleaded  in  bar  at  law,  nor  by  way  of  answer  in  equity.  But 
a  presumption  of  payment  arose  from  the  lapse  of  time  since  1761. 
Springet  Penn  died  within  the  first  year  of  his  full  age.  Anne  Penn 
liis  mother  and  advisee,  married  in  1767.  The  knowledge  of  the 
sums  received  by  the  defendant's  agents  was  not  acquired  by  the 
plaintiff's  attorneys  in  fact,  until  1775,  when  the  revolutionary  war 
broke  out,  and  the  free  intercourse  between  the  two  countries  was 
interrupted.  These  were  circumstances  which  went  to  rebut  the 
legal  presumption ;  and  what  operation  they  should  have,  came 
fully  before  the  jury  for  their  consideration. 

The  jury  gave  a  verdict  for  the  plaintiff  for  1312Z. 

3.  The  form  of  the  action  was  the  last  exception.    This  was  t^© 

ground  of  the  present  argument,  the  point  being  considered  as 
reeenred. 

The  defendant  insisted,  that  this  in  effect  was  a  suit  for  a  leg- 
acy, and  the  plaintiff  to  get  over  the  limitation  act  has  applied, 
that  the  money  demanded  was  claimed  as  such.  No  action  lies 
at  common  law  for  a  legacy,  but  the  remedy  is  by  a  bill  in 
equity.  5  Tei-m  Rep.  692.  Peake  73.  1  H.  Bla.  109.    The  act  of 
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2l6t  March  1672,(  1  Dall.  St.  Laws,  931,)  provides  an  adequate  rem- 
edy in  this  state,  and  points  out  certain  preliminary  steps  to  the  in. 
stitution  of  such  actions.  Under  the  4th  section  oT  this  law,  no 
suit  shall  be  maintained  for  a  legacy,  until  reasonable  demand 
made  of  the  executors,  and  an  oflfer  of  two  sufficient  sureties  in  a 
refunding  bond,  which  is  to  be  filed  with  the  clerk  of  the  court, 
before  obtaining  any  process ;  in  default  whereof,  the  process  issued, 
shall  abate.  Instead  of  this  demand  and  refunding  bond,  the  plain- 
tiff has  not  declared  against  the  defendant  even  as  an  executrix, 
though  it  cannot  be  denied,  that  she  was  the  surviving  executor  of 
Letitia  Aubrey,  and  the  plaintiff  claims  under  that  will.  It  has 
often  been  determined,  and  particularly  in  a  late  case  at  Northamp- 
ton assizes  between  Bailey  v.  Johnston,  that  imdebitat/ua  assumpsit 
will  not  lie  against  an  executor  for  a  legacy. 

E  contra^  the  plaintiff  contended,  that  this  action  was  not  brought 
against  the  defendant  as  executrix,  and  she  has  expressly  rejoined 
that  she  did  not  prove  the  will.  If  it  had  been  intended  to 
support  the  suit  against  the  representatives  of  Letitia  Aubrey,  it 
would  have  been  brought  against  the  executors  of  Jane  Lomb,  or 
the  administrators  debonis  non  admmist/ratris  of  Letitia  Aubrey. 
Though  the  general  rule  is  correct  tllat  vndebiteUua  assmnpsit  for 
money  had  and  received  will  not  lie  for  a  legacy,  yet  if  one  execu- 
tor should  receive  more  than  his  proportion  of  the  surplus,  the  only 
suit  which  could  be  supported  by  the  other  co-executor,  would  be 
in  this  mode.  And  if  the  suit  had  been  brought  by  William 
Penn,  (the  third,)  in  his  life-time,  for  moneys  overpaid  to  the  de- 
fendant, he  would  not  have  been  obliged  to  tender  a  refunding 
bond,  though  he  claimed  under  the  will  of  his  aunt.  Here,  though, 
the  plaintiff's  demand  derives  its  origin  under  the  will,  yet  the  de- 
fendant is  not  charged  as  an  executrix,  nor  in  fact,  did  she  ever  act 
in  that  capacity.  The  action  presupposes,  that  in  her  capacity  as 
devisee,  she  had  received  the  whole  sum  arising  fSrom  the  sale  of 
lands  in  Fag's  manor,  whereas  under  the  existing  circumstances, 
she  was  only  entitled  to  a  moiety  thereof,  and  the  jury  have  found 
accordingly.  Consequently,  the  money  was  paid  to  her  by  mis- 
take, for  which  indebitatus  aaaumpsit  will  lie. 

The  court  said,  the  present  action  was  not  brought  against  the 
defendant  as  a  surviving  executor  for  a  legacy^  in  which  case 
clearly  a  refunding  bond  should  have  been  tendered  in  the  first 
instance ;  but  it  was  brought  against  her  as  a  devisee,  who 
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ceived  money  in  trust  for  Springet  Penn,  to  which  she  had  no  jost 

claim :  and  awarded 

Judgment  for  the  plaintiff. 

Messrs.  Lewis  and  Wilcocks,  pro  qtcer. 

Messrs.  Tilghman  and  Bawle,  pro  def. 


William  Shbaff,  John  Morrell  and  John  Evans,  assignees  of  Georgb 
Gray,  junior,  and  Robbrt  Gray,  bankrupts,  against  Gborgb  Gray, 

senior. 

Where  a  party  deUvers  a  paper  to  the  jurj  without  coiuent  or  the  leave  of  the  oonrt,  and 
a  verdict  is  found  for  him,  a  new  trial  shall  be  awarded. 

A  Verdict  was  given  for  the  plaintiffs  for  8137/.  8^.  lid.  at  the 
last  sittings,  on  the  12th  March  instant. 

On  a  rule  to  show  cause  why  a  new  trial  should  not  be  granted,  it  ap- 
peared that  a  paper  was  delivered  to  the  jury,  containing  an  account  of 
expenditures  respecting  a  house  built  on  the  lands  of  defendant,  said 
to  be  with  the  knowledge  of  the  defendant,  referring  to  the  bankrupt's 
books  and  their  several  pages,  without  the  consent  of  the  adverse  coun- 
sel. The  books  were  not  delivered  to  the  jury,  and  the  accountgiv- 
en  to  them,  varied  from  that  before  furnished  to  the  defendant. 

On  the  part  of  the  plaintiffs  it  was  admitted,  that  a  material  paper 
delivered  to  the  jury,  which  had  not  been  read  in  evidence,  without 
consent,  was  good  ground  for  a  new  trial ;  but  this  paper  was  said  to 
be  a  mere  estimate  of  the  costs  incurred  on  the  house,  and  any  person 
may  state  his  demand  in  writing  and  send  it  out  with  the  jury,  by  way 
of  calculation,  without  consent. 

By  the  court.  This  paper  cannot  be  called  an  estimate  or  calcula- 
tion. It  goes  to  substantiate  the  demand  of  the  plaintiffs.  It  is  a 
dangerous  precedent,  and  may  lead  to  ill  consequences,  though  we  do 
not  suppose  there  was  any  intention  here  of  doing  wrong.  All  the  cases 
agree,  that  a  party  delivering  papers  to  the  jury,  without  consent  or  the 
leave  of  the  court,  a  new  trial  shaU  be  granted.  5  Bac.  291.  We  know 
not  what  effect  this  paper  may  have  produced  in  the  minds  of  the  jury ; 
bat  we  well  know,  they  should  not  have  had  it  delivered  to  them.  Solely 
on  this  ground,  and  without  expressing  our  sentiments  as  to  the  merits 
of  the  case,  a  new  trial  is  awarded. 

Messrs.  Lewis,  Tilghman  and  Porter,  pro  quer. 
Messrs.  IngersoU  and  Rawle,  pro  def. 
YoL.  n.  18 
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Joseph  B.  Babbe  against  Lewis  George  Affleck. 

Ob  a  report  of  referees  filed  in  the  prothonotary's  office,  execution  cannot  be  issued 
within  the  four  days,  or  before  notice  given  to  the  adverse  party. 

A  Report  of  referees  was  made  into  the'protlionotary's  offioe  on  the 
5th  May  1796^  finding  for  the  plaintiff  608/.  12^.,  and  judgment  en- 
tered thereon,  and  a^.  /a.  was  immediately  issued,  on  which  the  de- 
fendant's goods  were  levied.  Exceptions  were  filed  to  the  report  on 
the  14th  May  following. 

On  a  motion  to  set  aside  the  execution,  the  court  held,  that  it  had 
*  issued  erroneously.  It  ought  not  to  have  been  taken  out  within  the 
four  days,  or  before  notice  given  to  the  adverse  party.  In  causes  tried 
,  in  term,  four  days  are  allowed  for  motions  in  arrest  of  judgment,  or 
for  a  new  trial.  So  in  causes  tried  at  Nisi  Prius,  the  first  four  davs 
of  the  next  succeeding  term  are  allowed  for  the  same  purposes.  (34th 
Rule  of  the  Court,  pa.  15.)  To  sue  out  an  execution  immediately,  would 
deprive  a  party  of  every  opportunity  of  being  heard,  though  his  com- 
plaint against  a  report  of  referees  was  ever  so  well  founded. 

Execution  set  aside. 

Messrs.  M.  and  S.  Levy,  pro  quer. 
Messrs.  Rawle  and  M'Kean,  pro  def. 


EuzABETH  West  and  Samuel  West  administrators  of  John  Wbst 

against  Lawrence  Sine. 

Landlord  is  entitled  to  the  rent  due  to  the  time  of  sherifTs  levying  on  his  tenanVs  goods 
found  on  the  premises,  provided  it  does  not  exceed  one  year. 

Mr.  Hallowel  moved  that  the  sheriff  should  pay  to  the  defendant's 

'  landlord,  the  rent  in  arrear  not  exceeding  one  year,  out  of  the  monej 

raised  by  the  sale  of  the  defendant's  goods,  on  the  demised  premises. 

Mr.  Britton  for  the  plaintiffs,  objected,  that  the  time  of  payment  of 
the  rent  was  not  due  at  the  time  of  the  sheriff's  taking  the  defendant's 
goods  in  execution,  and  therefore  the  landlord  was  not  entitled  to  tiie 
money.  This  was  said  to  be  so  determined  in  Chester  county,  by 
P^ident  Henry.  He  also  cited  Andr.  317.  Where  a  landlord  seeks 
for  relief  in  this  summary  mode  under  the  stat.  8  Ann.  c.  14,  he  mast 
make  out  a  clear  case,  or  shall  be  put  to  his  action. 
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By  the  coart.  The  words  of  the  4th  section  of  the  act  of  assembly 
passed  21st  March  1772,  (1  Dall.  St.  Laws,  614,)  are  express, "  that  the 
goods  on  the  lands  or  tenements  demised,  taken  by  yirtae  of  any  exe- 
cution, shall  be  liable  to  the  payment  of  all  such  sum  or  sums  of  money, 
as  are  or  shall  be  due  for  rent,  at  the  time  of  taking  such  goods  by  vir- 
tue of  such  execution.  "  The  British  statute  declares  ,(4  Ruff.  Stat.  409 ,) 
that  the  goods  on  such  lands  shall  not  be  liable  to  be  levied  on,  unless 
ihe  plaintiff  in  the  execution  shall  before  the  removal  of  the  goods,  pay 
to  the  landlord,  &c.  Hence  it  is  said,  in  the  case  cited,  (Andr.  219,) 
that  relief  by  way  of  rule,  is  a  new  method  of  taking  advantage  of  the 
act.  The  present  motion  is  strictly  regular  under  our  act.  The  words 
of  it  embrace  the  case  before  us ;  ^'  the  money  was  due  for  rent  at  the 
time  of  taking  the  goods  in  execution  ;  "  it  was  debzium  in  prmsenti^ 
thoQgh  solvendum  in  fiituro.  Such  has  been  the  uniform  construc- 
tion of  our  law,  and  therefore  the  rule  on  the  sheriff  must  be  made  ab- 
solute. 


•  »  m  << 


Benjamin  Bush  against  William  Gobbet. 

An  alien  cannot  remove  an  action  brought  against  him  for  a  lible  into  the  Circuit  Court 
of  the  United  States,  though  he  swears  that  the  matter  in  dispute  exceeds  600  dol- 
lars. 

A  Summons  in  case,  founded  on  a  libellous  publication  by  the  defend- 
ant, in  a  weekly  paper,  issued,  returnable  to  last  term.  A  petition  was 
then  filed  by  him,  stating  that  he  was  a  subject  to  the  kind  of  Great 
Britain,  and  that  the  matter  in  controversy  exceeded  the  value  of  500 
dollars,  exclusive  of  costs ;  and  praying  for  the  removal  of  the  cause 
of  trial  into  the  next  Circuit  Court  of  the  United  States,  to  be  held  for 
the  district  of  Pennsylvania.  The  facts  contained  in  the  defendant's 
petition,  were  verified  by  his  affidavit.  The  argument  was  then  con- 
tinued, for  want  of  time. 

Messrs.  Moses  Levy  and  Hopkinson  for  the  plaintiff,  now  objected, 
that  the  12th  section  of  the  law  of  congress, passed  24th  September  1789, 
did  not  include  the  present  case.  The  objects  of  that  clause  were  mat- 
ters of  property,  not  vindictive  suits.  The  value  of  the  dispute  in  the 
nature  of  it  is  uncertain,  and  what  the  amount  may  be,  cannot  ^^  be 
made  appear  to  the  satisfaction  of  ^'  this  court.  "  One  cannot  be  held 
to  bail  in  slander,  because  there  can  be  no  estimate  of  damages ;  and 
yet  the  defendant  undertakes  to  swear,  that  the  matter  in  dispute,  rest- 
ing in  slanderous  expressions,  exceeds  500  dollars.  To  oust  the  juris- 
diction of  this  court,  plain  words  are  necessary.    By  the  20th  section  of 
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this  law,  a  plamtiff  in  an  action  originally  brought  in  the  Circuit  Court, 
and  recovering  less  than  500  dollars,  shall  not  recover  costs. 

Mr.  Thomas  for  the  defendant^  contended,  that  the  2d  section  of 
the  8d  article  of  the  constitution  of  the  United  States,  declares,  that 
the.  judicial  power  of  their  courts,  shall  extend  to  all  cases  ^^  betweea 
a  state,  or  the  citizens  thereof,  and  foreign  states,  citizens  or  subjects.  ^ 
This  right  is  secured  to  all  persons  who  shall  migrate  to  America,  and 
cannot  be  narrowed.  This  court  has  in  many  instances  concurrent  jur- 
isdiction with  the  federal  courts.  Whether  bail  in  slander  is  demand* 
able  or  not,  no  difference  can  be  effected,  as  to  an  alien's  privilege  of 
removing  his  suit.  There  is  no  evidence  before  the  court,  except  the 
defendant's  affidavit,  and  he  has  deposed  that  the  matter  in  dispute  ex- 
ceeds 500  dollars,  and  that  the  plaintiff  demands  more.  This  is  not 
denied  by  atiy  counter  affidavit,  and  must  be  conclusive. — ^It  is  presumed, 
that  the  court  will  decide  on  the  proofs  before  them. 

By  the  court.  The  wordis  of  the  act  of  congress,  under  which  the 
present  motion  is  founded,  are,  ^^  that  the  matter  in  dispute,  ^'  exceeds 
the  sum  or  value  of  500  dollars,  exclusive  of  costs,  to  be  made  to  ap- 
pear to  the  satisfaction  of  tho  court.  "  It  is  not  similar  to  the  removal 
of  an  action  in  the  Court  of  Errors  and  Appeals  of  this  state,  under  the 
^act  of  13th  April  1791,  (3  Dall.  St  Laws,  98,)  for  these  the  affidavit  of 
the  party  or  his  agent,  that  the  matter  in  controversy  exceeds  400  dol- 
lars, is  declared  to  be  sufficient.  How  can  the  court  be  satisfied,  that 
the  present  cause  of  action  exceeds  500  dollars,  unless  they  can  in  a 
summary  way  estimate  the  damages  in  an  action  for  a  libel  ?  The  law 
of  congress  meant  to  give  them  no  such  power,  in  torts,  or  vindictive 
suits.  Its  object  was  confined  to  property,  where  the  value  of  the  thing 
in  controversy  could  be  satisfactorily  ascertained.  It  appears  a  singular 
circumstance  in  this  cause,  that  while  the  defendant  aggravates  the 
damages  arising  from  his  own  wrong,  the  plaintiff  diminishes  them* 
But  it  is  certain,  that  the  terms  of  the  law  cannot  be  complied  with, 
should  the  present  petition  be  granted.     And  therefore 

Motion  denied. 
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Matthew  Caret  against  William  Cobbet. 

BQl  of  exceptions  will  not  lie  against  the  opinion  of  the  court,  in  refusing  the  remoyal 
of  an  action  brought  against  an  alien  for  a  libel,  into  the  Circuit  Court  of  the  United 
States. 

Tms  case  was  exactly  circumstanced  as  the  preceding  one,  and  a 
similar  petition  filed  at  the  last  term. 

On  the  delivery  of  the  court's  opinion  in  the  action  brought  by  Dr. 
Rush,  Mr.  Lewis  for  the  defendant,  declined  arguing  the  point  of  re- 
moval, but  prayed  that  the  court  would  seal  a  bill  of  exceptions,  and 
cited  Bull.  515.  2  Inst.  427. 

Mr.  W.  Tilghman  for  the  plaintiff,  insisted,  that  the  question  of  fact 
whether  the  matter  in  dispute,  exclusive  of  costs,  exceeded  500  dollars, 
was  solely  and  exclusively  to  be  judged  of  by  this  court,  and  be 
made  to  appear  to  their  satisfaction.  The  matter  of  law  must  arise  oh 
facts  ascertained,  and  not  on  those  denied.  Show.  Pari.  Cas.  120. 

The  court  said,  they  had  no  difficulty  in  refusing  to  sign  the  bill. 

Motion  denied. 


-•♦ 


Botes  and  M'Ilvaine  against  Coppikgeb. 

The  affidavit  on  which  a  domeetio  attachment  is  grounded,  is  not  condusive,  and  the  at- 
tachment maj  be  diesolved  on  proper  proof,  without  previous  notice  to  the  creditors. 

A  Domestic  attachment  had  issued  against  the  defendant  by  mis- 
take ;  it  clearly  appeared  by  affidavits,  that  he  kept  his  counting  housa 
in  the  city  and  had  never  absconded,  but  had  gone  abroad  on  urgent 
business,  the  nature  of  which  was  particularly  stated  to  the  court. 

Messrs.  Tilghman  and  Thomas  prayed  that  the  attachment  might  be 
dissolved.  Mr.  Rawle  for  the  plaintiffs,  insisted,  that  previous  notice 
should  be  given  to  the  creditors . 

By  the  court.  The  affidavit  on  which  a  domestic  attachment  is  ground- 
ed, has  never  been  held  to  be  conclusive.  Such  a  doctrine  would  be 
attended  with  the  most  pernicious  consequences.  There  seems  no 
ground  whatever  to  impeach  the  proofs  adduced  by  the  defendant ;  ba> 
if  any  contrary  proo&  can  be  given,  we  will  hear  them.  The  giving 
notice  to  all  the  creditors,  seems  almost  impracticable.  The  parties  who 
have  issued  the  process  are  bound  to  support  it,  when  attached. 

Attachment  dissolved. 
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John  Frt,  jun.  against  Adam  Drestleb. 

Ail  action  of  crim.  con.  is  not  sapportable  by  the  husbaod,  after  an  agreement  of  separa- 
tion made  with  his  wife. 

Motion  for  a  new  trial.  The  cause  had  been  tried  before  M'Eean 
Chief  Justice  and  Shippen  Justice,  at  Lancaster,  at  the  last  April  as- 
sizes ;  and  the  latter  now  made  the  following  report  of  the  evidence. 

This  was  an  accion  for  criminal  conversation.  The  defendant  plead- 
ed not  guilty,  and  the  act  of  limitations. 

The  plaintiff  proved  his  marriage  in  1785,  and  proof  was  likewise 
given  of  a  criminal  conversation  between  the  defendant  and  plaintiff's 
wife,  within  a  year  or  two  after  the  marriage.  In  1787,  the  plaintiff's 
wife  refused  to  leave  her  father's  house,  and  live  with  her  husband ; 
whereupon  the  plaintiff  advertised  in  the  public  newspapers  and  likewise 
bj  many  hand  bills,  that  he  warned  every  body  from  giving  her  credit 
on  his  account,  and  that  he  was  determined  never  to  cohabit  with  her 
again.  About  this  time,  the  plaintiff  got;  some  arbitrators  to  attend  at 
the  house  of  his  wife's  father,  to  settle  accounts  between  them.  The 
wife  there  again  refused  to  go  and  live  with  her  husband,  althouj^h  he 
offered  to  take  her.  The  arbitrators  allowed  the  plaintiff  27/.  for  doing 
the  work  of  a  farmer,  &c.  on  the  father-in-law's  plantation,  but  deduc- 
ted 12/.  for  boarding  his  wife  and  keeping  his  mare,  finding  a  balance 
of  15/.  due  to  the  plaintiff,  for  which  his  father-in-law  gave  his  note. 
It  was  then  agreed,  that  Fry  and  his  wife  should  separate,  and  that 
either  should  be  at  liberty  to  marry  whom  they  pleased  ;  although  some 
of  the  witnesses  proved,  this  was  agreed  to  by  Fry  with  great  reluctance 
as  he  wished  to  take  his  wife  home  with  him.  However  from  this  time 
they  actually  did  live  separately,  and  had  no  connection  with  each  oth- 
er. About  four  months  after  the  separation,  the  defendant  married 
the  plaintiff's  wife  took  her  home  and  they  have  ever  since  cohabited 
together  as  man  and  wife,  having  two  children  living.  The  action  was 
brought  on  the  26  th  April  1794. 

The  court  directed  the  jury  that  as  to  the  criminal  conversation  be- 
fore the  separation,  the  defendant  was  secured  by  the  act  of  limita* 
tions.  As  to  the  subsequent  cohabitation  of  the  plaintiffs  wife  with 
the  defendant,  it  was  after  an  agreement  between  the  plaintiff"  and  his 
to  separate,  and  an  actual  separation  in  consequence*  If  the  jury 
found  a  mutual  agreement  to  separate,  the  plaintiff's  action  was  not 
supportable. 

The  jury  however,  found  a  verdict  for  the  plaintiff,  and  gave  2272. 
damages. 
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Messrs.  0.  Smith  and  Hopkins  for  the  plaintiff,  and  Messrs.  Mont- 
gomery and  M'Kean  for  the  defendant,  submitted  the  motion  to  the 
court's  decision,  without  argument. 

Per  cur.  The  law  is  perfectly  clear,  that  where  husband  and  wife 
liye  in  a  state  of  separation,  an  action  for  criminal  conversation  cannot 
be  maintained.  5  Term  Rep.  857.  Espin.  Ni.  Pri.  16.  Though 
the  defendant  may  be  punished  by  indictment  for  the  offence,  yet  he 
is  not  amenable  to  the  plaintiff  in  damages  for  depriving  him  of  the 
society  of  his  wife,  whom  he  had  before  parted  with,  with  his  full  con- 
sent. The  case  before  us  under  all  its  circumstances  requires  re-exam- 
ination, and  therefore  on  payment  of  costs. 

New  trial  awarded. 

This  action  came  on  again  to  be  tried,  before  shippen  and  Teates 
Justices,  at  Lancaster,  on  the  13th  April  1798 ,  when  some  fresh  evi- 
dence was  given,  and  the  point  was  submitted  to  the  juiy,  whether  the 
consent  to  separation  on  the  part  of  the  plaintiff,  was  voluntary  or 
constrained.  If  they  were  not  satisfied  of  his  consent,  they  were  in- 
structed to  find  discreet  and  temperate  damages,  proportioned  to  the 
injoiy  sustained,  under  all  the  circumstances  of  the  case.  The  jury 
found  for  the  plaintiff  150Z.  damages. 


TiMOTHT  Peacbable  against  Robert  Whitehill 

and  John  Louset. 

Plea  of  the  act  of  limitations  added  in  trespass  for  mesne  profits. 

Tbbspass  for  mesne  profits,  founded  on  a  recovery  in  ejectment* 
The  suit  was  removed  by  certiorarL 

Mr.  Ingersoll  for  the  defendant  obtained  a  rule  to  show  a  cause, 
why  the  plea  of  the  act  of  limitations  should  not  be  added  to  the  gen- 
eral issue  ;  which  was  afterwards  made  absolute,  on  motion. 

Mr.  Hopkins,  pro  quer. 
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Andrew  Fulbb  against  John  Habmon. 

Demand  of  security  for  a  debt  fVom  a  freeholder  need  not  be  in  writing,  and  when  the 
plaintiff  has  sworn  to  such  demand,  a  counter  affidavit  of  the  defendant  will  not  be 
received. 

Motion  to  abate  a  writ  of  capias  ad  respondendum  issued  against 
a  freeholder. 

Mr.  Thomas  showed  by  the  oath  of  the  plaintiff,  that  he  had  de- 
manded of  the  defendant  to  give  either  real  or  personal  security  for 
the  debts,  and  that  he  had  refused  so  to  do,  previous  to  issuing  the 
process. 
Mr.  Leib  offered  the  oath  of  the  defendant,  denying  such  demand, 
Sed  pro  qicer.  We  cannot  receive  such  counter-affidavit,  under  the 
act  of  assembly,  passed  20th  March  1724-5.  Dall  St.  Laws,  225. 
It  is  analogous  to  a  question  of  bail,  (2  Stra.  1757.  1  Wils.  833. 
2  Burr.  2017.  1  Term  Rep.  717)  in  the  king's  bench,  where  when  the 
affidavit  of  a  debt  is  positive,  no  contradictory  proof  is  permitted  to 
be  given.  Neither  is  it  absolutely  necessary,  though  it  may  be  pru- 
dent to  make  such  demand  in  writing  under  the  act. 

Motion  denied. 


William  Davy  against  Samuel  Jackson  and  Sam- 
uel Stabret. 

In  debts  on  a  recognizance  in  writ  of  error,  special  bul  to  be  put  in. 

Debt  on  a  recognizance  given  by  defendants,  as  sureties  for  Robert 
Morris,  to  prosecute  a  writ  of  error,  in  the  high  court  of  errors  and 
appeals ;  on  which  bail  was  demanded. 

Mr.  Hallowel  moved  for  a  rule  to  show  cause,  why  the  defendants 
should  not  be  discharged  on  common  bail. 

But  the  court  refused  the  motion.  The  defendants  under  the  (3 
Dall.  St.  Laws,  98,)  act  of  assembly  have  become  absolutely  bound 
for  payment  of  the  debt,  on  the  affirmance  of  the  judgment.  This 
cannot  be  compared  to  an  action  of  debt  brought  on  (2  Barnes,  93. 1 
Bl.  Rep.  507.  Sayer  43,)  a  judgment  where  special  bail  has  been  orig- 
inally entered.  Even  in  account  render,  a  defendant  has  been  held  to 
bail,  where  he  has  declared,  that  he  means  to  leave  the  state. 
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Lessee  of  John  Dickinson  against  John  Nicholson. 

Writ  of  eatrepemerU  does  not  issue  of  coarse :  but  must  be  founded  on  an  affldayit 
But  on  application  to  a  Judge  in  vacation,  he  may  direct  the  rule. 

Mb.  Moses  Levy  moved  that  a  writ  of  estrepement  might  issue.  He 
urged  that  there  was  strong  reason  to  suspect  a  commission  of  waste. 
The  defendant  had  purchased  the  lands  from  the  lessor  of  the  plaintiff, 
but  had  paid  no  part  of  the  stipulated  price  and  now  refuse  to  deliver 
up  possession  y  though  totally  insolvent. 

By  the  court.  We  proceed  by  general  rules,  to  which  every  case 
must  apply.  It  is  settled^  that  a  writ  of  estrepement  does  not  go  of 
course,  but  must  be  grounded  on  an  affidavit  of  actual  waste  done,  or 
permitted.  If  such  waste  shall  be  committed  in  the  vacation,  apply 
to  a  judge  of  the  court,  and  upon  a  rule  to  show  cause,  and  a  proper 
affidavit  made,  he  will  direct  the  rule  that  such  writ  shall  issue. 

Motion  denied. 


•»  ♦  ^> 


Stephen  Gamberxjng  against  Archibald  M'Gall. 

[S.  C.  2  DaU.  280.] 

When  a  policy  of  insurance  expresses,  that  the  loss  shaU  be  paid  three  months  after 
proof  made  thereof  a  suit  cannot  be  supported  until  the  three  months  have  elapsed, 

Quierei  whether  when  a  ship  insured  has  not  been  heard  of  above  six  years  after  her 
sailing,  an  abandonment  to  the  insurers  must  precede  the  recovery  ? 

Tms  wa3  an  action  on  a  policy  of  insurance  on  the  schooner  John^ 
Nathan  Simmons  master,  entered  in  pursuance  of  an  agreement  be- 
tween the  plaintiff  and  the.  several  underwriters  on  the  15th  Decem- 
ber 1792.  It  was  mutually  stipulated,  that  they  should  severally  be 
bound  by  the  first  two  verdicts  and  judgments  had  in  the  cause,  which 
should  determine  the  matters  in  controversy  in  the  same  way,  either 
for  the  plaintiff  or  defendant. 

Agreeably  thereto,  on  the  20th  September  1796,  the  first  trial  was 
had,  and  a  verdict  found  for  the  plaintiff,  for  289^  dollars,  and 
judgment  rendered  thereon. 

In  March  term  last,  a  second  trial  was  had  under  the  said  agree- 
ment, when  it  was  agreed,  that  the  following  special  verdict  should  be 
found. 

And  now,  to  wit,  the]24th  March  1797,  a  jury  being  called,  came,  to 
wit.  A,  B,  &c.  who  being  duly  impanneled,  tried,  sworn  and  affirmed, 
to  try  the  issues  joined  between  the  parties  aforesaid,on  their  oaths  and 
affirmations  aforesaid,  respectively  do  say,  that  on  the  28th  day  of  Oc- 
tober 1786,  the  plaintiff  then  and  ever  since  resided  in  the  state  of  North 
Carolina,  and  was  owner  of  one  half  the  schooner  John  in  the  declara- 
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tion  mentioned,  her  tackle  apparel  and  fomitare  of  the  value  of  800/. 
lawful  money  of  Pennsylvania,  and  on  the  same  day  caused  the  same 
to  be  insured,  {proiU  p'olicy,  in  the  common  form,  from  Bath  or  Wash- 
ington in  North  Carolina,  to  St  Thomas's  in  the  West  Indies,)  which 
was  on  the  same  day  and  year  underwritten  at  the  county  aforesaid,  by 
the  defendant,  for  the  consideration  or  premium  of  8^  per  cent,  for 
the  sum  of  100/.  lawful  money  aforesaid,  for  the  voyage  in  the  said 
policy  mentioned ;  that  the  said  schooner  on  or  about  the  9th  day  of 
November  1786,  was  cleared  out  and  sailed  on  the  voyage  in  said  pol- 
icy mentioned,  and  has  to  the  knowledge  of  the  said  jurors,  never  since 
been  heard  of,  from  whence  the  jury  presume  that  the  said  vessel  and 
cargo  were  sunk  and  totally  lost.  That  sometime  in  the  year  1787, 
the  captain  and  some  of  the  seamen  who  sailed  in  the  schooner,  on  the 
voyage  aforesaid,  were  in  the  state  of  Virginia,  and  notice  thereof 
was  afterwards  and  before  the  date  of  the  plaintiff's  letter,  of  the  1st 
November  1792,  given  to  the  plaintiff,  but  at  what  particular  time  the 
jurors  know  not ;  that  the  plaintiff  did  not  give  any  notice  thereof,  or 
of  the  supposed  loss  of  the  schooner  to  the  defendant,  until  the  1st 
day  of  November  1792,  when  the  plaintiff  informed  the  defendant  by 
letter,  that  the  said  schooner  had  sailed  about  the  9th  November  1786, 
on  the  voyage  in  the  said  policy  mentioned,  and  that  he  had  never 
since  seen  or  heard  from  the  captain,  nor  received  any  part  of  the  prop- 
erty in  the  vessal  or  cargo,  nor  had  any  person  on^his  behalf,  which  in- 
formation the  jury  find  to  be  true. 

And  the  said  jurors  further  find  that  the  plaintiff  did  not  abandon 
to  the  defendant,  and  the  other  underwriters  on  the  said  policy,  or  to 
either  of  them,  his  property  in  the  said  schooner,  or  any  part  thereof, 
before  the  bringing  of  the  said  action,  nor  has  he  since  abandoned  the 
same,  nor  was  any  other  proof  made  of  the  said  loss,  previously  to  the 
bringing  of  the  said  action,  that  the  information  given  as  aforesaid  by 
the  plaintiff  to  the  defendant. 

And  the  jurors  aforesaid  further  find,  that  John  Kaighn,  one  of  the 
partners  of  Eaighn  and  Attmore  who  affected  the  said  insurance,  as 
agent  of  the  plaintiff,  has  ever  since  resided  in  the  city  of  Philadel- 
phia, and  had,  until  the  present  action  was  brought,  the  policy  afore- 
said in  his  possession  ;  and  the  defendant  has  ever  since  the  date  of 
the  said  policy  resided  in  the  city  of  Philadelphia. 

If  upon  these  facts,  the  law  be  with  the  plaintiff,  the  jury  find  for 
the  plaintiff,  and  assess  damages  to  the  amount  of  98/.,  with  interest 
from  the  1st  December  1794,  amounting  in  the  whole  to  111/.  12^., 
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with  six  pence  costs.     Bnt  if  the  law  be  widi  the  defendant ^  then  they 
find  for  the  defendant. 

This  special  verdict  was  argued  at  the  last  term  by  Mr.  Moses  Le- 
vy for  the  plaintiff,  and  Mr.  Lewis  for  the  defendant,  who  made  two 
objections  to  the  plaintiff's  recovery  thereon. 

1.  It  is  stipulated  by  the  policy,  that  the  loss  shall  be  paid,  three 
months  afttr  proof  made  thereof.  The  word  proof  here  must  be 
taken  in  its  mercantile  sense,  and  cannot  refer  to  the  evidence  on  the 
trial.  It  may  be  satisfied  by  the  protest  of  the  captain,  or  other  offi- 
cer, or  of  some  of  the  seamen  on  board  the  vessel.  But  it  is  not  con- 
tended, that  such  a  protest  is  in  every  case  necessary.  In  many  in- 
stances it  may  be  rendered  absolutely  impossible,  as  where  the  vessel 
has  foundered  at  sea,  and  every  one  on  board  has  perished.  There  in- 
ferior proof,  ffom  the  necessity  of  the  case,  must  be  admitted,  such  as 
the  oath  of  the  party  assured,  that  the  vessel  sailed  on  her  voyage,  and 
had  never  sincei  been  heard  of.  Testimonials  of  some  nature,  adapted 
to  the  circumstances  of  the  case,  must  be  filed  in  the  insurance  office, 
where  the  policy  has  been  effected,  and  the  demand  of  the  assured, 
under  the  terms  of  the  contract,  does  not  legally  arise  until  three 
months  have  elapsed  after  such  proof  made.  If  A,  on  the  receipt  of 
1«.  from  B,  promises  to  B,  ^^  after  you  have  proved  that  I  struck  you 
in  the  chancel  of  a  particular  church,  then  I  assume  to  pay  you  20/.," 
the  action  cannot  be  brought  before  such  proof  made.  Here  the  suit 
was  entered  on  the  1st  January,  1793 ,  without  any  proof  whatever 
having  been  previously  made,  and  the  agreement  to  enter  the  amicable 
action  was  never  intended  to  dispense  with  this  pre-requisite. 

2.  There  has  been  no  abandonment  of  the  property  insured  to  the 
insurers.  There  is  no  positive  evidence  of  the  loss,  or  how  it  was  oc- 
casioned. It  rests  on  presumption,  and  from  hence  the  jury  have  in- 
ferred it.  But  it  is  still  possible,  that  the  vessel  may  not  have  been 
w;holly  lost.  Until  a  renunciation  is  made  by  the  insured,  of  whatever 
may  remain,  the  property  continues  vested  in  him,  and  the  under- 
writers could  not  claim  it,  or  take  any  steps  for  its  preservation  for 
their  benefit.  Suppose  a  ship  missing  for  years,  and  that  the  captain 
had  been  guilty  of  barratry,  the  underwriters  could  not  claim  her  in  the 
South  Sea,  or  elsewhere,  or  recur  to  the  captain,  unless  she  had  been 
previously  relinquished  to  them.  They  could  produce  no  evidence  of 
their  interest,  to  justify  the^r  interference.  It  is  a  general  rule, 
that  a  party  shall  abandon,  if  he  means  to  proceed  for  a  total  Iossa 
Where  ship  or  goods  are  wholly  lost,  the  insured  must  abandon,  and 
give  notice.    Wesk.  Insur.  5.     Such  abandonment  in  case  of  a  total 
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destruction,  is  indispensably  necessary ;  it  most  be  made  before  he  can 
recover  on  the  policy.  2Emcrigon.  173,  Pothier.  p.  133;  Ifo.  131, 
pa.  192 ;  No.  193.  After  abandonment,  insured  may  recover  their 
loss.  2.  Mag.  Insur.  176.  §  53.  And  the  times  wherein  these  ces- 
sions shall  be  made  by  the  insured,  are  fixed  by  the  laws  of  different 
countries.  lb.  174, 175,  §§  42, 45,  46,  47,  48,  49.  The  resigna- 
tion  of  a  vessel  not  heard  of  for  eighteen  months  to  the  insurers,  most 
precede  the  insurer's  recovery,  i  Wesk.  Insur.  344.  The  insured  are 
bound  to  decide  and  signify  their  election  to  the  underwriters,  whether 
they  will  abandon  or  not,  the  first  opportunity.  1  Term  Bep.  613. 
The  case  of  Fuller  v.  M'Gall  was  determined  in  this  court  in  January 
and  September  terms,  1794,  precisely  on  this  ground,  though  possibly 
it  might  be  deemed  a  hard  case. 

Here  has  been  gross  negligence  on  the  part  of  the  plaintiff,  which 
cannot  be  sanctified  by  the  usages  of  any  commercial  country,  which 
pays  respect  to  the  rights  of  property.  He  receives  notice  of  the  cap- 
tain and  some  of  the  seamen  of  his  schooner  being  in  Virginia,  but 
makes  no  further  inquiry.  Though  he  insures  his  vessel  in  October, 
1786,  he  makes  no  claim  on  the  underwriters  until  November,  1792 ! 

On  the  first  objection  the  plaintiff's  counsel  answered,  that  the  doc* 
trine  of  insurances,  already  sufficiently  intricate,  would  be  still  more 
perplexed  by  the  adverse  positions.  The  present  form  of  policies  is 
irregular  and  confused.  3  Burr.  1555.  Nor  will  it  be  denied,  that 
there  is  at  least  one  clause  therein,  which  is  of  no  effect — the  restric- 
tion of  the  party  to  a  settlement  by  arbitration.  1  Wils.  129.  It 
is  apprehended,  that  the  clause  respecting  proof  is  of  the  same  nature. 
Perhaps  it  might  originally  have  referred  to  the  Court  of  Policies  of 
Assurance,  erected  in  England,  in  pursuance  of  the  statute  of  43  EUz. 
c.  12.  3  Bl.  Oom.  74.  But  where  in  this  state  shall  such  previous 
proof  be  made,  or  how  conducted  ?  Who  shall  be  the  judges  ?  Will 
a  voluntary  extra-judicial  affidavit  be  received  in  evidence?  Suppose 
the  master  or  seamen  shall  refuse  their  protests,  where  shall  we  look  for 
a  compulsory  power  to  enforce  their  obedience?  If  there  is  any  mer- 
cantile usage,  which  renders  the  filing  of  these  testimonials  in  the  in- 
surance office  necessary,  it  ought  to  have  been  stated  in  the  special 
verdict.  We  deny  the  existence  of  such  an  usage.  There  seems  to  be 
a  pertinacious  adherence  to  the  printed  forms  of  policies  for  ships  and 
merchandise,  which  have  subsisted  above  200  years  in  England,  however 
ambiguous  the  expressions  may  be  therein.  Wesk.  Insur.  401.  The 
clear  object  of  the  agreement  to  enter  the  amicable  action,  was  to  as- 
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certain  whether,  under  the  circumstances  of  the  case,  and  the  supposed 
delay  of  the  plaintiff,  he  was  entitled  to  recover  against  the  underwri- 
ters as  for  a  total  loss.  It  guarded  against  a  multiplicity  of  suits,  by 
a  trial  of  this  cause  on  its  merits,  and  seems  to  dispense  with  matters 
of  mere  form. 

2.  Abandonment  in  the  nature  of  the  term,  implies  that  something 
has  been  saved.  Parke.  161.  Wesk.  545.  A  relinquishment  includes 
the  idea  of  a  matter  ceded.  A  total  loss  recovered  on  a  policy,  does 
not  in  a  legal  sense,  always  imply  an  entire  loss  of  the  thing  insured* 
Tb.  An  abandonment  can  answer  no  earthly  purpose,  where  there  has 
been  an  absolute  destruction  of  the  property ;  and  lex  non  cogii 
ad  vana  atU  irvutilia.  If  the  whole  value  is  recovered  from  the  un- 
derwriters, they  immediately  become' vested  with  the  interests  in  the 
property,  and  may  claim  it.any  where.  1  Vez.  98.  So  a  recovery  in 
trover,  vests  a  title  in  the  thing  converted  in  the  adverse  party.  The 
present  case  mays  be  compared  to  that  of  drawing  a  bill  of  exchange  on 
a  person  abroad,  which  has  been  dishonoured.  If  the  drawer  had  no 
effects  in  the  hands  of  the  person  on  whom  he  has  drawn,  no  notice 
need  be  given  to  him  of  the  bill  being  protested.  But  it  is  otherwise 
where  there  were  such  effects.  Ifotice  needs  only  to  be  given  to  the 
underwriters,  where  something  is  or  may  be  saved ;  and  so  are  the 
cases  which  have  been  cited  by  the  defendant,  some  of  which  however, 
depend  on  the  local  regulations  and  laws  of  particular  countries.  The 
case  of  Fuller  v.  M'Gall  can  have  no  effect  on  the  present  question. 
There  the  plaintiff's  agent  received  an  account  of  such  a  loss,  as  enti- 
tled him  to  claim  as  for  a  total  loss,  and  he  was  bound  to  make  an  early 
decision  thereon.  This  circumstance  materially  distinguishes  it 
from  the  case  before  the  court,  where  it  is  expressly  found  that  the 
schooner  was  never  heard  of  since  her  sailing.  The  jury  here  state  the 
evidence  on  which  they  ground  their  presumption,  but  they  also  find 
the  fact,  that  the  vessel  and  cargo  were  sunk  and  totally  lost.  This 
inference  the  jury  were  well  warranted  in  drawing,  as  fully  appears  by 
the  case  of  Green  v.  Brown.  2  Stra.  1199.     Parke.  71,  72. 

As  to  the  negligence  of  the  plaintiff  in  delaying  his  claim,  it  is 
answered,  that  he  lay  under  the  same  error  which  the  underwriter  did 
in  the  last  mentioned  case,  that  he  was  bound  to  prove  that  the  loss 
happened  in  a  particular  manner,  and  both  of  them  were  mistaken. 
But  he  contends,  that  he  is  barred  by  no  law  or  usage  from  recovery. 
If  any  injury  has  arisen  from  his  delay,  it  operates  on  himself  alone. 
The  defendant  will  not  complain  that  he  has  not  been  called  on  earlier 
for  his  subscripti  on* 
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This  term,  M^Eean,  C.  J.  deliyered  the  opinion  of  the  court,  to  the 
following  effect : 

We  have  formed  our  judgments  ou  the  first  exception  stated  against 
the  plaintiff's  recovery.  It  is  unnecessary,  and  perhaps  improper,  to 
say  any  thing  of  the  second  exception,  in  the  present  stage  of  this 
case. 

The  clause  in  the  policy,  that  the  loss  shall  not  be  demanded  till 
within  three  months  after  proof  made,  appears  highly  material.  The 
parties  have  mutually  stipulated,  that  no  duty  shall  arise  till  within  a 
certain  period  after  notice  given  of  the  loss,  and  the  commencement 
of  a  suit  before  that  time  has  elapsed,. is  premature.  Two  reasons 
may  be  suggested  for  this  delay :  1st,  The  underwriters  have  thereby 
an  opportunity  of  investigating  the  justice  of  the  plaintiff's  claim ;  and 
2dly,  an  interval  is  allowed  them  for  making  up  the  money,  if  his  pre- 
tensions are  well  founded.  Intimation  of  the  loss  should  be  lodged  in 
the  office  where  the  insurance  was  effected ;  and  such  is  said  to  be  the 
practice  of  merchants.  Mai.  Lex,  Mercat.  115 

It  is  possible,  that  the  original  intention  of  the  agreement  to  enter 
the  amicable  action,  was  to  try  the  merits  of  the  question,  as  to  the 
plaintiff's  right  of  recovery  for  the  supposed  loss  on  the  policy. 
But  no  waiver  of  any  part  of  the  defendant's  legal  defence  is  expressed 
therein ;  and  therefore,  judging  from  the  words  of  the  instrument,  if 
the  second  point  is  insisted  on,  we  are  constrained  to  say,  that  judg- 
ment be  entered  for  the  defendant. 


■  »  •  <• 


David  Bare  and  Sebastian  Bower,  executors  of  Martin  Bare 

against  George  Rhine. 

Where  the  property  of  a  person  attainted  of  high  treason  under  the  act  of  6th  ICarch 
177S,  is  sufficient  to  pay  bis  debts,  his  creditors  are  bound  to  resort  to  the  fund  pro- 
vided by  law. 

Case  stated,  for  the  opinion  of  the  justices  at  Lancaster  the  last 

April  ajssizes. 
The  defendant  executed  a  bond  to  the  plaintiffs'  testator  on  the  20th 

May  1774,  conditioned  for  the  payment  of  50/.  on  the  1st  April  1776. 
He  was  afterwards  attainted  of  high  treason,  under  the  act  of  as^mblj 
passed  6th  March  1778,  (1  Dall.  St.  Laws,  760,(  the  Supreme  Execu- 
tive Council  having  issued  their  proclamation  on  the  8th  May  1778, 
requiring  him  to  render  himself  and  abide  his  trial.  On  the  25  August 
1779,  his  lands  were  sold  by  the  agents  of  forfeited  estates  for  80,000/.; 
and  it  is  admitted,  that  the  defendant  at  the  time  of  his  attainder 
had  sufficient  property  to    pay  all  his  debts. '  The  question   sab- 
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mitted  was,  whether  the  plaintiffs,  citizens  of  this  state,  might  pursue 
the  person  of  the  debtor,  or  should  be  obliged  to  resort  to  flie  fund 
axising  from  the  sale  of  his  property  ? 

Mr.Montgomery  for  the  plaintiffs,  contended  that  the  contract  was 
personal  and  transitory.  It  is  clear,  that  in  general,  a  creditor  may 
apply  to  the  person  or  property  of  his  debtor  for  satisfaction.  An 
attainted  person  is  liable  to  civil  suit.  Fost.  61.  Till  execution  is 
done,  the  creditors  of  one  under  attainder  have  an  interest  in  his  person 
for  securing  their  debts.  lb.  63  S.  G.  1  Bl.  Bep.  30.  One  attainted 
of  felony  cannot  plead  his  attainder  in  bar  to  a  civil  suit.  Cro.  EL 
16.  His  body  may,  at  the  suit  of  a  subject,  be  taken  in  execution 
on  a  judgment.  8  Inst.  215.  One  of  the  directors  of  the  South  Sea 
company  owed  money  which  was  recovered  against  him  at  law,  though 
all  his  estate  had  been  taken  from  him  by  stat.  7  Geo.  1,  c.  27,  and 
provision  was  made  for  his  creditors,  yet  chancery  denied  an  injunction 
1  Wms.  695.  ^The  estates  of  the  loyalists  in  America,  were  under  the 
forfeiting  acts  to  be  sold  f or^the  payment  of  debts  ;  but  this  was  held  no 
ground  for  an  injunction  to  restrain  an  action  on  a  bond.  2  Bro.  Char  Ca. 
11.  The  American  acts  of  confiscation  after  the  declaration  of  inde- 
pendence, will  not  bar  the  recovery  of  a  debt  against  a  loyalist  in  the 
courts  of  a  law  in  England.  1  H.  Bla.  123.  3  Term  Rep.  726.  S. 
C.  in  error.  3  Bro.  Cha.  Ca.  326. 

Mr.  G.  Smith  for  the  defendant^  insisted,  that  this  was  a  controversy 
between  citizens  of  the  same  state,  who  were  bound  by  the  laws  made 
by  their  own  representatives.  The  correct  question  is  not,  whether  one 
under  attainder  may  not  be  sued,  but  whether  when  a  fund  has  been 
provined  by  law,  for  the  payment  of  the  debts  of  such  persons, 
that  fund  ought  not  to  be  applied  to  in  the  first  instance !  The  estate 
of  persons  attainted  under  the  act  of  1778,  are  subject  to  the  payment 
of  their  debts.  1  Dall.  St.  Laws,  756.  And  all  persons  having  any 
demands  against  them  are  required  to  enter  their  claims  in  writing 
before  the  justices  of  the  Supreme  Court,  within  a  stipulated  period. 
IB.  759.  The  suplement  hereto,  passed  on  the  29th  March  1779, 
expressly  enacts,  that  persons  resident  within  the  state,  not  entering 
their  claims  and  demands  within  six  months  after  public  notice  given 
of  the  intended  sales  of  their  debtor's  lands,  shall  be  forever  barred 
from  the  recovery  thereof.  3.  792,  §  4.  In  Folliot  v.  Ogden,  1 H.  Bla. 
186,  it  is  admitted,  that  if  the  creditor  might  have  recovered  his  debt  out, 
of  the  fund  appropriated  to  the  purpose,  and  has  willfully  omitted  so  to 
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do  there  would  be  good  for  equity  to  interfere.  This  agrees  fully  with 
the  reasoning  of  the  lord  chancellor  in  Wright  v,  Nutt^  who  declares  his 
clear  opinion,  that  provided  a  case  is  made,  by  which  it  appears,  that 
there  is  in  the  h^'Uds  of  the  creditor,  either  possession  of  the  estate  in 
fact,  or  the  clear  means  of  effecting  that  possession,  he  ought  to  be 
called  on  so  to  do,  or  at  least  the  court  should  interpose.  lb.  751, 
and  the  case  in  1  Wms.  195,  is  there  particularly  commented  on. 
This  doctrine  is  further  recognized  in  Peters  y.  Erring  et  al.  3  Bro. 
Cha.  Ca.  54. 

Here  the  ample  estate  of  the  defendant  has  been  vested  in  the  com- 
monwealth, and  the  means  of  paying  his  debts  have  been  taken  from 
him.  But  the  law  has  provided  that  full  justice  shall  be  done  to  his 
creditors  and  has  pointed  out  the  mode  of  relief.  Every  citizen  of 
the  state  is  a  party  to  that  law,  and  is  bound  to  conform  thereto 

The  chief  justice  this  term  delivered  the  sentiments  of  the  whole 
court,  that  as  the  defendant's  estate  sold  under  his  attainder  was 
amply  sufficient  to  discharge  all  his  debts,'  the  plaintiffs  were  bound 
to  resort  to  the  fund  arising  from  the  sale  of  his  property. 


The  yellow  fever  again  appeared  in  the  city  of  Philadelphia  in  the  beginiung  of  Au- 
gust 1798,  and  in  the  coureeof  two  months,  swept  off  near  four  thousand  of  the  citixens. 

The  Supreme  Court  met  on  the  first  day  of  September  term  1798,  and  adjourned  to 
the  last  day  of  the  term,  to  receive  the  returns  of  the  different  sheriflh  on  process  to 
them  directed. 
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AT  NISI  PEIUS  AT  LANCASTEE,  APKIL  ASSIZES,  1798. 

OOBAM,   SHIPPEN  AND  YEATE8,   JUSTICES. 


Edwasd  Davis  agavnat  John  Houston. 

Lands  of  an  intestate  valued  by  an  order  of  Orphan^s  Court  and  sold  by  hia  daughter, 

evidence  may  be  given  of  illegitimacy  of  auch  daughter. 
A  party  to  a  suit  may  be  examined  on  oath  as  to  a  collateral  fact 

Debt  sur  obligation,  315Z.  fe.  6<f.  Plea  payment,  with  leave, 
&c. 

The  plaintiff  sued  as  the  guardian  of  Martha,  Isabella  and  Sarah 
Maxwell,  whose  sister  Margaret  had  conveyed  to  the  defendant  a 
certain  plantation,  in  Caernarvon  township. 

John  Maxwell  their  father,  died  intestate,  seized  of  these  lands, 
having  married  a  second  wife,  (living  the  first,)  with  whom  he  co- 
habited near  fifteen  years.  These  children  were  bom  of  the  second 
wife,  and  the  aforesaid  Margaret  was  bom  in  the  life-time  of  the 
first  wife.  On  an  application  to  the  Orphan's  Court,  the  lands 
were  valued  and  accepted  by  the  said  Margaret,  and  the  defendant 
became  security  for  the  payment  of  the  distributive  shares  of  the 
other  children  of  the  appraisement,  in  a  recognizance  of  575Z. 

The  defendant  contended,  that  he  was  ignorant  of  the  prior  mar- 
riage, and  offered  to  show  the  preceding  facts  in  evidence,  which 
was  excepted  to.    Because,  1.  The  defendant  cannot  avail  himself 
of  this  matter  in  a  suit  on  the  recognizance ;  and  chancery  will  not 
relieve,  until  there  is  a  failure  of  consideration.  2  Cha.  Ca.  19.    No 
relief  will  be  given  against  a  bond,  where  there  has  been  a  forfei- 
ture of  a  lease,  but  no  advantage  taken  of  it  by  the  lessor.  1  Equ. 
Oa.  Ab.  85.     2.  The  issue  shall  not  be  bastardized  at  this  late  day. 
JBastard  ei^ne  and  mulier^mi^,  if  bastard  enter  after  the  father's 
death  and  die  without  the  mulier's  entry,  and  the  bastard  dieth 
seized  and  his  issue  entereth,  the  mulier  is  without  remedy,  because 
the  issue  shall  not  be  bastardized  after  the  death  of  the  father.  Lit. 
§  399.    3.  The  proceedings  in  the  Orphan's  Court  cannot  be  ex- 
amined, and  their  decree  be  annulled  in  this  summarjr  mode. 

But  the  court  overruled  the  exception.  If  a  person  sells  lands 
to  which  he  has  no  title,  he  shall  not  recover  the  consideration 
money.    No  man  is  obUged  to  pay  for  moonshine.   1  "Wms.  220. 

YoL.  n.  19 
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I 

The  chancery  rules  as  to  granting  injunctions,  are  well  established. 
2  Com.  Dig.  48.  And  in  this  particular,  the  courts  of  law  in  Penu- 
sylvania  adopt  equity  principles,  on  the  groxind  of  necessity.  It  is 
perfectly  clear,  that  the  issue  of  a  second  mamage  contracted  dur- 
ing the  life  of  the  first  wife,  are  bastards,  and  therefore  cannot  in- 
herit. 1  Woodeson  894.  And  the  rule  as  to  bastard  eigne  and 
lavMQT  puimie^  does  not  apply  in  general  cases.  8  Lev.  340.  1  Salk. 
120.  Espin.  486.  Equity  yrill  not  compel  a  purchaser  to  accept  a 
dubious  title.  2  Wms.  199.  4  Bro.  Cha.  Ca.  87,  88.  As  to  the  pro- 
ceedings in  the  Orphan's  Court,  we  well  know,  that  with  respect 
to  persons  claiming  as  children  of  a  deceased  person,  they  enter 
into  no  inquiry  concerning  their  legitimacy,  but  take  the  assertions 
of  the  parties  as  truth.  If  the  vendor  of  the  lands  was  a  bastard, 
no  title  can  be  derived  from  her.  But  if  the  defendant  purchased 
imder  a  full  knowledge  of  all  the  circumstances,  he  ought  to  be 
bound  by  his  contract.    The  evidence  was  accordingly  received. 

The  defendant  aftei*wards  offered  in  evidence  a  certificate  of  the 
second  marriage  celebrated  in  Ireland,  subscribed  by  "Shir. 
"  Hanold,  vicar  of  Antrim,"  on  the  24th  November  1769,  with  the 
oath  of  the  defendant,  that  the  same  was  delivered  to  him  by  the 
second  wife ;  which  was  also  objected  to. 

Sedper  cur.  He  may  well  be  examined  as  to  this  collateral  point, 
which  agrees  with  the  circumstances  already  proved.  And  if  it  is 
ascertained  that  the  paper  offered  came  from  the  hands  of  the 
second  wife,  it  is  equivalent  to  her  declarations,  to  prove  illegiti- 
macy. Cowp.  594. 

The  defendant  substantiated  his  defence ;  and  having  filed  an 
agreement  in  court,  that  he  would  re-convey  the  lands  to  whoever 
should  be  appointed  by  the  children  of  Harwell,  on  re-payment  of 
the  money  already  advanced,  and  the  value  of  his  permanent  im- 
provements, deducting  the  profits  received  therefrom,  or  that  he 
would  pay  the  residue  of  the  consideration  money,  on  the  title  of 
the  lands  being  secured  to  him,  he  obtained  a  verdict. 

Messrs.  Montgomery  and  Bowie,  pro  qyber. 
Messrs.  C.  Smith  and  Hopkins,  pro  def. 
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John  Hopkins  administrator  of  Sarah  Hopkins,  who  was  trustee 
of  James  Hopkins,  against  John  Wilson  and  James  Armoub, 
executors  of  Robebt  Armour,  deceased. 

Payment  of  a  bond  in  continental  currency  to  the  administrator  of  a  goardlan,  good 
against  the  minor.  . 

The  plaintiff  declared  in  debt  for  300/,  as  follows : 
John  Wilson  and  James  Armour,  &c.,  were  summoned,  &c.    And 
whereupon,  the  said  John  Hopkins  administrator  of  the  said  Sarah 
Hopkins,Vho^wa8  trustee  of  the  said  James  Hopkins  (the  same  John 
being  herein  made  a  party  bj  and  at  the  instance  of  the  same  James 
the  cestui  que  trust)  by  Charles  Smith  his  attorney  saith,  that  where- 
as the  said  Robert  Armour  in  his  life-time,  to  wili,  on  the  20th  April 
1773,  at  the  county  aforesaid,  by  his  certain  writing  obligatory 
sealed  with  his  seal,  acknowledged  himself  to  be  held  and  firmly 
bound  to  the  said  Sarah  in  his  life-time  in  the  sum  of  200/.  parcel 
of  the  said  200/.  to  be  paid  to  the  said  Sarah  (for  the  use  of  the  same 
James)  when  he  should  be  thereunto  required.    And  whereas,  &c. 
(setting  out  a  second  obligation  for  100/.  bearing  date  the  28th  April 
1772,  utsupray)  the  said  300/.  being  the  proper  moneys  of  the  same 
James,  of  which  the  said  Robert  Armour  in  his  life-time,  to  wit,  on 
the  days  aforesaid,  at  the  county  aforesaid,  had  notice  from  the  said 
Sarah  the  trust  thereof  being  expressed  and  declared  in  the  bodies 
of  the  said  writings  obligatory  respectively,  yet  the  said  Robert  in 
his  life-time,  and  the  said  John  Wilson  and  James  Armour  since 
the  death  of  the  said  Robert  or  either  of  them,  have  not  paid  the 
said  800/.  to  the  said  Sarah  Hopkins  in  her  life-time,  nor  to  the  said 
James  Hopkins  since  her  death,  nor  to  any  person  duly  authorized 
by  law  to  receive  the  same,  but  the  same  to  them  or  either  of  them  to 
pay  the  said  Robert  Armour  in  his  life-time  did  altogether  refuse, 
and  the  said  John  Wilson  and  James  Armour  since  the  death  of 
the  said  Robert  do  still  refuse,  to  the  damage  of  the  said  plaintiff 
100/.  and  therefore  he  brings  suit.    And  the  said  James  Hopkins 
avers,  that  the  said  writings  obligatory  after  the. death  of  the  said 
Sarah  on  the  2d  February  1 778,  at  the  county  aforesaid,  ( the  same 
James  then  being  a  minor  under  the  age  of  fourteen  years)  casually 
came  to  the  hands  and  possession  of  the  said  John  Hopkins  ;  and 
that  the  said  Robert  Armour  afterwards  on  the  18th  April  1778, 
the  said  800/.  being  unpaid,  xmlawfuUy,  unjustly  and   fraudulently 
obtained  and  procured  the  said  writings  obligatory  from  the  said 
John  Hopkins,  and  received  the  same  into  the  hands  and  posses- 
sion of  him  the  said^Robert,  without  the  knowledge  and  consent  of 


292  CASES  IN  THE  SUPREME  COURT  [1798 

the  said  James  Hopkins,  or  of  any  pereon  legally  authorized  to  act 
for  him,  and  without  pajring  the  same  James,  or  any  person  legal- 
ly authorized  to  act  for  him,  the  said  sum  of  300Z.  or  any  part  there- 
of, and  this  he  is  ready  to  verify.  And  the  said  James  Hopkins 
brings  into  court  here  the  letters  of  administration  granted  to  the 
said  John  Hopkins  by  the  register  of  Lancaster  county  aforesaid, 
on  the  estate  of  the  said  Sarah  Hopkins,  whose  date  is  the  second 
day  of  February  in  the  year  last  aforesaid,  by  which  it  manifest- 
ly appears  that  the  said  John  Hopkins  is  the  administrator  of  the 
said  Sarah  Hopkins,  &c.  Pledges,  &c. 
Plea  payment,  replication  non  solmt  and  issue. 

Sarah  Hopkins  administered  on  the  estate  of  her  husband  John 
Hopkins  deceased,  and  the  moneys  lent  on  these  bonds,  were  part  of 
the  distributive  share  of  James  Hopkins  of  his  father's  property. 
One  of  the  bonds  was  produced  by  the  defendants  in  court,  which 
appeared  to  be  payable  to  the  said  Sarah,  her  executors,  administra- 
tors and  assies,  for  the  use  of  her  son  James.  On  the  6th  August 
1772  the  said  Sarah  Hopkins  and  James  Clemson  were  appointed 
guardians  by  the  Orphans'  Court  over  the  estate  of  the  said  James 
Hopkins,  then  a  minor. 

It  was  admitted,  that  both  of  the  bonds  were  discharged  by 
Robert  Armour  in  continental  money  in  the  month  of  April  1778, 
and  were  then  delivered  up  by  the  said  John  Hopkins  and  can- 
celled. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that  the  payment 
to  John  Hopkins  was  not  good  in  law,  though  it  would  have 
been  good  to  his  mother.  He  was  not  the  guardian  of  his  brother 
James,  who  was  then  under  the  age  of  fourteen  years.  The  trust 
was  expressed  on  the  face  of  the  bonds,  and  the  obligor  was ' 
bound  to  take  notice  of  it.  It  is  evidently  a  hard  case,  when  the 
debtor  pays  only  one  sixth  part  of  his  creditor's  demand ;  and  if  the 
court  are  not  bou^d  by  the  strict  letter  of  the  law,  they  will  go 
every  justifiable  length  to  obtain  justice. 

The  following  authorities  were  relied  on.  Payment  of  a  legacy 
to  a  fatlier,  which  has  been  devised  to  his  children  is  bad,  though 
the  testator  on  his  death  bed  by  parol  directed  it.  1  "Wms. 
285.  The  goods  of  a  testator  in  the  hands  of  his  executor 
cannot  be  seized  in  execution  of  a  judgment  against  the 
executor  in  his  own  right,  and  the  sheriff  is  bound  to  make  in- 
quiry to  whom  the  goods  belong.  4  Term.  Hep.  621,  64:S.  If 
an  executor  becomes  bankrupt,  the  specific  property  of  the  tes- 
tator cannot  be  seized  by  the  commissioner  of  bankrupt.    3  Boir. 
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1369.  4  Term  Rep.  648.  If  a  trustee  sells  for  a  full  consideration 
tcuone  having  notice  of  the  trust,  and  the  purchaser  levies  a  fine, 
the  cestui  qite  trust  is  not  bound  to  enter  within  the  fifth  year,  Equ. 
Ca.  Ab.  256,  pi.  6.  Payment  to  a  scrivener  not  having  the  bond, 
held  not  good,  though  he  had  received  the  interest  before.  1  Vern. 
150.  K  one  has  an  equitable  title  to  goods  on  board  a  ship,  and 
another  knowing  of  such  title,  gets  an  indorsement  of  the  bill  of  la- 
ding, he  cannot  recover  such'goods  in  trover,  but  the  captain  will  be 
justified  in  delivering  the  goods  to  the  person  having  the  equitable 
title.  Peake,  189.  Payment  of  money  to  a  trustee  with  notice  of 
the  trust,  is  a  mispayment,  though  the  trustee  had  judgment  and 
execution  against  the  payer.  Vern.  197,  198.  A  trustee  empower- 
ed to  receive  and  pay  money  delivers  over  the  bond  to  the  cestui 
que  trust,  payment  to  the  trustee  without  obligor's  seeing  the  bond, 
is  bad.  2  Vern  539. 

The  defendant's  counsel  observed,  that  the  declaration  was 
perfectly  novel.  In  some  parts  of  it  James  Hopkins  is  considered 
as  the  plaintiff';  in  others,  his  brother  John  assumes  that  character. 
The  payment  made  is  sanctified  by  law,  and  it  would  be  highly  dan- 
gerous to  impeach  such  transactions  during  the  late  war.  The 
amount  of  the  plaintiff's  doctrine  is  that  though  John  Hopkins 
only  could  enforce  the  payment  of  this  money,  after  his  motlier^s 
death,  as  he  is  attempting  to  do  even  in  the  present  instance,  yet  he 
is  not  competent  to  receive  it,  or  surrender  up  the  obligations. 
Who  else  could  not  bring  the  suit  ?  or  what  species  of  declaration 
could  be  filed  by  a  stranger  without  privity  of  contract?  If  on  a 
bond  executed  to  the  guardian  of  a  minor,  the  amount  can  be  paid 
only  to  a  person  in  that  capacity,  how  could  the  debtor  discharge 
the  demand  in  case  of  the  death  of  the  obligee  ?  He  could  not  ap- 
ply to  the  Orphans'  Court  for  the  appointment  of  a  new  guardian. 
However  ready  and  willing  he  might  be  to  pay  the  debt,  he  must 
be  still  subjected  to  the  payment  of  new  interest! 

By  the  court.  The  obligations  now  in  suit  were  made  payable 
to  Sarah  Hopkins,  her  executors  administrators  and  assigns.  The 
obligor  tendered  the  money  in  continental  currency  to  John  Hopkins 
her  administrator,  who  under  the  express  terms  of  the  contracts,  was 
empowered  to  receive  the  same  after  his  death.  The  congress  and 
diflTerent*  legislatures  of  the  United  States  have  made  continental 

*  Vide  Acta  of  Pennsjlvania  passed  29th  January  1777— 18th  June  1777  and  26th' 
Ha  J  1778,  which  appears  to  be  the  last  law  makmg  bills  of  credit  emitted  by  congress 
a  legal  tender.  1  Ball.  St.  Laws,  770. 
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taoney  a  legal  tender  on  the  grounds  of  policy  and  pnblic  conven- 
ience. We  are  not  empowered  to  remedy  the  hardships  introduced 
by  measures  of  necessity.  Unquestionably  many  cases  have  occur- 
red to  minors,  peculiarly  hard.  But  the  laws  must  govern  both 
courts  and  juries.  Under  the  depreciation  act  of  3d  April  1781, 
1  Dall.  St.  Laws,  882,  auditora  are  restricted  from  reducing  a  par- 
tial payment  made  in  money  then  current ;  and  this  law  has 
always  been  held  binding  on  juries.  To  unravel  and  weigh  the 
payments  made  in  the  continental  bills  of  credit  during  the,  would 
introduce  great  confusion,  and  be  dangerous  in  the  extreme.  These 
obligations  were  not  made  payable  to  Sarah  Hopkins,  as  one  of  the 
guardians  of  her  son  eo  nomine.  Her  son  John  came  to  the  posses- 
sion of  them  legally  and  not  casually,  as  his  mother's  representative ; 
with  such  lawful  possession,  a  payment  to  him  was  good  under  the 
cases  which  have  been  cited.  After  his  mother's  death,  while  the 
bonds  remained  unassigned  over,  actions  on  them  could  only  be 
maintained  in  his  name. 

If  he  had  refused  the  receipt  of  the  continental  bills  of  credit,  a 
suit  might  have  been  supported  against  him  for  the  amount.  If  he 
has  acted  improperly,  (of  which  we  have  not  the  most  distant  idea,) 

in  delivering  up  the  obligations  the  proper  remedy  would  be  against 
him. 

Verdicts  for  the  defendants. 

Messrs.  McEean  and  0.  Smith,  pro  quer, 

Messrs  Kittera,  Montgomery  and  D.  Moore,  pro  def. 


»»  m  •■ 


Lessee  of  Geokob  Milleb  against  John  Wilson. 

In  ejectment  against  a  purchaser  of  the  lands  of  tenant  in  tsdl  under  commissioner's 
sales,  the  heir  in  tail  after  the  death  of  the  immediate  deyisee  need  only  show  t]ie  will 
under  which  the  lands  were  held,  and  is  not  obliged  to  produce  the  previous  title. 

Ejectment  for  lands  in  Salisbury  township. 

The  lessor  of  the  plaintiiF  claimed  the  lands  in  question  under 
the  will  of  his  great-grand-father,  dated  Slst  March  1742,  who  de- 
vised the  same  to  John  Miller,  his  son,  in  general  tail.  John  Mil- 
ler after  his  father's  death,  constantly  resided  on  the  lands,  and  died 
about  four  yeai's  ago. 

The  defendant  claimed  49f  acres,  part  thereof  under  a  deedfroia 
the  commissioners  of  Lancaster  county,  dated  2d  December  1788, 
in  consideration  of  67Z.  The  same  had  been  advertised  as  the  prop- 
erty of  said  John  Miller,  for  non-payment  of  taxes  on  the  12th 
August  1788,  and  sold  on  the  24th  November  following. 

The  defendant  insisted,  that  the  previous  title  to  the  will  should 
be  shown  in  evidence  by  the  plaintiflf. 
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Sedper  cur.    The  defendant  has  affirmed  the  right  of  the  grand- 

&ther,  tenant  in  tail,  by  purchasing  from  the  commissioners  the 

lands  as  his  property.     The  plaintiff  has  shown  under  whali  title 

and  in  what  manner  his  grand-fiither  came  into  possession  of  the 

lands,  and  that  his  interest  therein  ceased  with  his  death,  the  estate 

then  becoming  vested  in  the  plaintiff.     Unless  the  defendant  can 

show  some  other  right  under  which  the  grand-father  held  the  lands 

the  plaintiff  is  under  no  necessity  of  going  into  the  previous  title. 

The  commissioners  having  advertised  the  lands  as  the  property  of 

John  Miller,  could  only  sell  his  right  and  interest  therein. 

Verdict  for  the  plaintiff. 
Mr.  Hopkins,  pro  guer, 

Messrs.  Elittera  and  0.  Smith,  jpro  def. 


»»  •  4» 


James  Lptle,  plaintiff  in  error,  (zgmnH  James  Henderson,  Andbew 
Caldwell  and  John  Hamilton,  assignees  of  Thomas  Skiles,  an 

insolvent  debtor. 

Where  there  is  no  ambiguity  in  an  agreement,  parol  evidence  shall  not  be  admitted  to 

show  the  intention  of  the  parties,  according  with  its  legal  operation. 
The  plea  of  covenants  performed,  in  an  action  on  an  agreement,  dispenses  with  oyer. 

Covenant  on  articles  of  agreement  for  the  sale  of  lands.  The 
defendant  in  the  Common  Pleas  prayed  oyer  and  had  it,  and  then 
pleaded  covenants  performed,  on  which  issue  was  taken.  On  a  tri- 
al in  the  Common  Pleas,  on  the  80th  July  1795,  the  then  plaintiffs 
obtained  a  verdict  for  2671.  Is.  l^d.  damages,  and  judgment  was 
rendered  thereon. 

The  writ  of  error  was  returned  with  the  record  and  two  bills  of 
exceptions  annexed,  which  by  consent  were  argued  at  Nisi  Prins, 
and  were  agreed  to  be  now  decided. 

The  bills  of  exceptions  were  as  follow : — ^And  now  the  30th 
July  1795,  upon  the  trial  of  this  cause,  the  counsel  for  the  de- 
fendant under  the  plea,  protesting  that  the  plaintiff  Skiles  did 
not  perform  his  covenants,  and  that  the  said  defendant  did  well 
and  truly  perform  the  covenants  he  ought  to  have  pei'formed ; 
offered  to  give  in  evidence  by  David  Watson  the  scrivener, 
who  drew  the  articles  on  which  the  action  is  brought,  that  be- 
fore he  wrote  the  said  articles,  it  was  agreed  by  the  said  Skiles, 
that  the  said  Litle  should  have  the  crop  that  was  then  in  the 
ground,  and  that  he  was  instructed  by  the  parties  to  insert  such 
agreement  in  the  said  articles,  but  through  mistake  omitted  it. 
To  this  the  counsel  for  the  plaintiffs  objected,  and  prayed  the 
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court  not  to  admit  the  said  evidence,  to  which  the  court  assented, 

and  overruled  the  testimonj'.    Whereupon  the  said  counsel  for  the 

defeiidant  did  then  and  there  in  behalf  of  the  said  defendant  except 

to  the 'the  opinion  of  the  paid  court,  and  did  then  and  there  request 

of  the  said  court  to  put  their  seals  to  this  bill-  of  exceptions,  which 

was  granted  accordingly. 

JOHN  JOS.  HENRY,  ( L.  S. ) 

ROBERT  COLEMAN,  (L.  S.) 

Which  said  issue,  &c.  &c.  And  upon  the  trial  of  that  issue,  the 
counsel  learned  in  the  law  for  the  said  plaintiffs,  to  maintain  and 
prove  the  said  issue  on  their  parts,  produced  and  read  to  the  court 
an  assignment  of  the  said  Thomas  Skiles  to  the  said  plaintiffs,  in 
tnist  for  themselves  and  the  other  creditors  of  the  same  Thomas  in 
these  words. — "I  do  hereby  assign  and  make  ever  all  my  right  and 
title  of  a  certain  article  of  agreement,  signed  by  James  Litle  and  my- 
self which  is  now  in  the  hands  of  William  Montgomery,  esq.  to 
James  Henderson,  Andrew  Caldwell  and  John  Hamilton,  three  of 
my  creditors,  in  trust  for  themselves  and  the  rest  of  my  creditors. 
Witness  my  hand  and  seal,  3d  August  1791. 

.      THOMAS  SKILES,  (  L.  S. ) 

Sealed  and  delivered  in  the  presence  of 

John  Euro, 

Feteb  Hoofnagle/' 

And  further  on  their  parts  did  swear  and  examine  David  Wat- 
son, esq.  who  gave  evidence  to  the  court  in  these  words: — "I  drew 
the  article  of  agreement  between  Thomas  Skiles  and  James  Litle ;  the 
paper  produced  is  a  true  copy  of  it.  Thp  article  was  lodged  with  me 
by  the  parties,  j  gave  a  copy  of  it  to  Thomas  Skiles.  The  defend- 
ant James  Litle,  came  for  a  copy  of  the  article,  and  it  was  not  con- 
venient for  me  to  make  him  a  copy.  I  gave  him  the  original,  on 
condition  he  would  bring  it  back ;  but  he  never  brought  it  back. 
He  said  he  gave  it  to  his  attorney."  And  the  said  counsel  for  the 
plaintiffs  did  then  offer  in  evidence  to  tlie  jury,  a  copy  of  the  said 
article  of  agreement,  whereupon  the  said  counsel  for  the  defendant, 
did  then  and  there  insist  before  the  said  president  and  associate 
judges,  that  the  said  copy  of  the  agreement  aforesaid  was  no 
sufficient,  and  ought  not  to  be  allowed  and  admitted  as  evidence  to 
the  jury,  for  this,  that  the  said  plaintiffs  have  made  profert  of 
the  said  articles  of  agreement  in  their  declaration,  and  that 
they  had  not  proved  that  they  had  given  any  notice  to  the 
Baid  defendant  to  produce  to  the  court  the  said  original  articles ;  and 
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did  then  and  there  praj  of  the  said  president  and  judges,  not  to 

admit  or  allow  the  said  copy  to  be  admitted  in  evidence  to  the  jury 

aforesaid.    Bat  to  this  the  said  counsel  for  the  plaintifls  did  then 

and  there  insist  before  the  said  president  and  judges,  that  the  said 

copy  so  produced  and  proved,  onght  to  be  admitted  and  allowed  as 

evidence  to  the  jury,  and  tha^  from  the  evidence  before  the  court 

as  above  set  forth,  they  were  not  bound  to  give  notice  to  the  said 

defendant  to  produce  the  said  articles,  and  did  then  and  there  pray 

the  said  court  to  allow  and  admit  the  said  copy  in  evidence  to  the 

jury  aforesaid.    And  the  said  president  did  then  and  there  deliver 

his  opinion  and  the  opinion  of  said  judges,  that  the  said  copy  ought 

to  be  allowed  and  admitted  in  evidence  to  the  said  jury,  and  that 

the  said  plaintiffs  were  not  bound  to  give  notice  to  the  defendant 

to  produce  the  said  articles.    Whereupon  the  said  counsel  for  the 

defendant  then  and  there  offered  to  prove  by  the  oath  of  the  said 

defendant  as  a  reason  why  he  did  not  produce  to  the  court  the  said 

articles,  that  before  the  assignment  by  the  said  Thomas  Skiles  to 

the  said  plaintiffs,  and  the  instituting  of  this  suit  by  them,  that  he  had 

delivered  the  said  original  articles  to  the  said  Thomas  Skiles.    And 

the  said  counsel  for  the  plaintiffs  did  then  and  there  insist  before  the 

said  president  and  judges  that  the  said  defendant  ought  not  to  be 

admitted  to  prove  the  said  fact,  and  did  pray  the  said  court  not  to 

admit  the  said  defendant  to  prove  the  same  fact  by  his  own  oath. 

But  the  coxmsel  for  the  said  defendant  insisted  before  the  said  court, 

that  the  said  defendant  was  competent  to  prove  the  said  fact,  and 

did  then  and  there  pray  the  same  court  to  admit  the  said  defendant 

to  prove  the  fact  aforesaid.     And  the  said  president  did  then  and 

there  deliver  his  opinion  and  the   opinion  of  the  said  associate 

judges,  that  it  was  not  competent  to  the  said  defendant  to  prove  the 

Baid  fact,  and  the  said  court  did  refuse  to  admit  the  said  defendant 

to  be  sworn  to  prove  the  said  fact.    Whereupon  the  said  counsel  for 

the  defendant  did  then  and  there  on  his  behalf  except  to  the  opinion 

of  the  said  president  and  associate  judges ;  and  inasmuch  as  the  said 

several  matters  so  produced  and  given  in  evidence  on  the  part  of 

the  plaintiffs  and  by  their  counsel  insisted  on  as  aforesaid,  and  the 

Baid  offer  of  the  testimony  of  the  said  defendant  so  objected  to  by 

the  counsel  for  the  plaintiffs,  and  overruled  by  the  said  court,  do 

not  appear  by  the  records,  and  the  said  counsel  for  the  defendant 

did  then  and  there  propose  their  aforesaid  exceptions  to  the  opin- 

ion  of  the  said   president  and  associate  judges,   and   requested 

the  said  president  and  associate  judges  to  put  their  seals  to  this 

bill  of  exceptions  containing  the  several  matters  as  aforesaid,  and 

that  it  may  be  tacked  to   the  said  record  according  to  the  form 
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of  the  statute  in  such  case  made  and  provided ;  and  whereupon  the 
said  president  and  associate  judges,  at  the  request  of  the  said  coan. 
sel  for  the  defendant,  did  put  their  seals  to  this  bill  of  exceptions, 
and  did  annex  the  same  to  the  record,  pursuant  ta  the  aforesaid 
statute  in  such  case  made  and  provided  on  the  30th  day  of  July 
aforesaid,  in  the  year  aforesaid. 

JOHN  JOS.  HENEr,  (L.  S.) 
EOBT,  COLEMAN,  (L.  S.) 

Messrs  Montgomery  and  C.  Smith  for  the  plaintiff  in  error,  in- 
sisted on  the  first  exception,  that  a  doubt  might  arise  on  the  agree- 
ment, whether  the  vendee  should  have  the  crop  growing.  This 
part  of  the  contract  was  omitted  J)y  the  clerk  who  drew  it ;  and  it 
was  proposed  to  examine  him  to  remove  all  ambiguity,  and  to  show 
what  was  the  real  understanding  of  the  parties.  In  dubious  cases, 
such  proof  may  be  received.  How  can  a  mistake  in  a  written  pa- 
per be  shown,  except  by  parol  testimony  ?  1  Vez.  458.  Other  con- 
siderations, than  those  expressed  in  the  deed,  may  be  proved.  1 
Vez.  458.  A  distinction  has  been  taken  between  cases  where  the 
evidence  offered  is  to  explain  a  written  agreement  complete  in  its- 
self,  and  others  where  parol  evidence  is  adduced  to  show,  that  some- 
thifig  intended  to  be  inserted  in  an  agreement,  has  been  omitted 

by  mistake  or  fraud.  1  Powel  on  Cent.  432.     This  is  mere  execu- 
tory contract. ' 

On  the  second  exception,  it  is  not  material,  whether  the  plea 
admits  the  articles  as  declared  on,  or  not.  For  whoever  pleads  a 
deed,  from  which  he  claims  benefit,  must  bring  it  into  court.  The 
reasons  assigned,  are,  that  the  court  may  see  that  the  deed  is  suffi- 
cient in  law ;  that  it  be  not  razed  or  interlined  in  material  places; 
and  whether  it  be  made  on  any  condition,  or  with  power  of  revoca- 
tion. Co.  Lit.  35  b.  10  Co.  92.  a.  Oyer  of  a  deed  cannot  be  dispensed 
with.  6  Mod.  226.  2  Stra.  1186.'  1  Vez.  387.  It  is  admitted,  that 
in  a  late  case,  it  has  been  resolved,  that  a  deed  may  be  pleaded  as 
lost  by  time  and  accident,  without  profert.  3  Term  Rep.  151.  But 
here  the  articles  are  not  lost  or  destroved.  The  defendants  in  error 
were  bound  to  have  thein  ready  for  production,  when  they  institu- 
ted their  suit,  or  they  should  at  least  have  given  notice  to  the  ad- 
verse party  to  produce  the  original  at  the  trial,  to  entitle  them  to 
read  a  copy.  Ambl.  247.    4  Burr.  2286. 

The  offer  of  Li  tie's  own  oath  to  prove  that  he  had  delivered  the 
original  to  Skiles,  removes  the  difficulty  which  might  arise  from 
his  supposed  suppression  of  it. 
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Messrs.  Bowie  and  Hopkins  for  the  defendants  in  error,  were 
prepared  to  answer  the  foregoing  arguments  ;  but  were  stopped  by 
the  court,  who  said,  they  had  no  difficulty  on  either  of  the  excep- 
tions stated.    They  added — 

There  is  no  ambiguity  whatever  in  the  articles  of  argument,  con- 
tained in  oyer.  Absolute  words  of  grant  in  the  present  tense  are 
inserted  therein  to  Litle,  with  an  express  covenant,  that  he  should 
enter  on  the  land,  receive  tlie  profit,  and  occupy  the  same  fully. 
No  doubt  could  possibly  be  entertained  of  the  operation  of  the  in- 
strument, and  the  vendee  was  clearly  entitled  to  the  crop  in  the 
ground.  If  the  scriviner  made  an  omission  on  this  head,  it  did  no 
injury  and  no  room  is  left  for  parol  testimony.  To  receive  parol 
evidence  of  the  intention  of  the  parties,  where  the  same  clearly  ap- 
pears as  contended  for,  would  be  as  absurd,  as  in  a  plain  conveyance 
in  fee  simple  by  apt  words,  to  produce  witnesses,  to  prove  it  to  an 
absolute  and  full  grant  intended  by  the  parties. 

2.  The  original  agreement  was  deposited  in  the  hands  of  David 
Watson,  to  be  safely  kept  for  the  benefit  of  both  parties.  It  was 
reasonable  to  expect,  that  he  would  have  discharged  his  trust  with 
fidelity,  and  not  have  given  up  the  original  to  Litle.  The  plain- 
tiffs below,  had  no  reason  to  suspect,  that  their  adversary  posses- 
sed the  groundwork  of  theh*  suit,  or  that  he  could  produce  it  on 
notice  given  to  him.  But  here  the  plaintiff  in  error  was  furnished 
with  oyer,  and  if  otherwise,  he,  has  dispensed  with  oyer,  by  putting 
in  his  plea  of  covenants  performed,  which  if  formally  drawn  up  at 
lenth,  must  have  set  out  the  material  parts  of  the  agreement.  No 
injury  can  be  done  to  Bkiles  by  the  non-production  of  the  original 
paper,  nor  is  any  rule  of  law  violated  thereby,  under  the  circum- 
stances of  this  case.  The  second  exception  we  may  truly  say,  is 
inter  apices  Juris,  and  appears  to  be  ill  grounded. 

Judgement  of  the  Court  of  Common  Fleas  affirmed. 
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AT  NISI  PRIUS,  AT  YORK,  APRIL  ASSIZES,  1798. 

CORAM,  8HIPPEK  AND  YEATB8,  JUSTIOES. 


Elizabeth  Xelleb  against  John  Miohabl. 

Aflsignment  of  his  lands  by  one  in  msolvent  circumstanoes,  to  tnistees  for  payment  o 
debts,  will  not  bar  his  widow's  right  of  dower. 

DowEB. — Case  stated  for  the  opinion  of  the  Judges  at  Nisi  Prius, 
to  be  decided  by  them,  by  consent. 

Wendel  Keller  husband  of  the  defendant,  in  his  life-time,  on  the 
23d  July  1791  (being  in  insolvent  circumstances,  and  unable  to  pay 
more  than  eight  shillings  in  the  pound  of  his  debts,  and  having  al- 
so committed  acts  of  bankruptcy  )  sealed  and  delivered  a  deed  of 
conveyance  and  assignment  of  all  his  real  and  personal  property  to 
William  Wistar  and  George  Ashton,  Benjamin  Poultney  and 
.Richard  Wistar,  Ellis  Yamal  and  William  Harrison,  as  trustees  for 
all  his  creditors,  in  proportion  to  their  several  demands  (jmmt 
assignment.) 

The  said  assignees  and  trustees  sold  the  real  estate,  and  executed 
deeds  of  conveyances  to  the  purchasers,  amongst  whom  the  tenant 
was  one,  and  faithfully  applied  the  money  arising  from  the  sale  of 
the  said  Keller's  estate,  towards  -psLjmentjpro  tanto  of  his  debts  equal- 
ly amongst  all  his  creditors. 

On  the  27th  July  1791,  the  said  Wendel  Keller  executed  an 
obligation  to  the  persons  before  named  as  trustees  for  his  /auditors 
for  600^.  payable  six  months  after  date,  no  part  of  which  has  ever 
been  satisfied  or  paid. 

Judgments  to  a  considerable  amount  remain  unsatisfied  on  the 
records  of  the  Court  of  Common  Pleas  of  York  county ;  and  the  said 
Wendell  Keller  has  died  intestate,  in  insolvent  circumstances. 

The  question  submitted  to  the  court,  is  whether  the  demandant 
his  widow  can  support  her  claim  of  dower  against  the  present 
tenant } 

Messrs  Bowie  and  Kelly  for  the  tenant,  contended  that  by 
the  policy  of  our  laws,  the  widow's  right  of  dower  was  determin- 
ed by  the  debts  of  her  husband.  Though  at  common  law,  no  in- 
cumbrance whatever,  made  by  the  husband  after  marriage,  can 
effect  her  claim  of  dower,  not  even  the  debt  of  the  king ;  yet  her 
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dower  in  this  state  is  divested  by  the  land  being  taking  in  execu- 
tion for  the  payment  of  the  debts  of  the  baron.  The  lands  of  de- 
ceased persons  are  made  chattels  for  the  payment  of  debts.  DalL  484. 
And  it  has  been  held,  that  the  dower  of  the  wife  is  baiTed  by  the 
sherifi's  sale  of  the  real  estate  ander  a  hva/ri  faoiasj  on  a  mortgage 
executed  by  the  husband  alone,  after  marriage.  The  present  case 
is  not  such,  as  where  the  baron  receives  a  monied.  consideration 
for  granting  the  lands.  The  mode  was  fallen  on  to  save  expense, 
and  is  equivalent  to  the  sale  under  the  judgments,  many  of  which 
were  discharged  in  consequence  of  the  assignment.  There  are  other 
instances  besides  sales  by  sheriffs,  wherein  the  widow's  dower  would 
be  divested ;  as  where  an  administrator  sells  by  order  of  the  Or- 
phan's Court  for  payment  of  debts  and  maintenance  of  children. 
Dall.  486.  And  the  case  before  the  court  is  the  same  in  principle 
with  that  of  an  administrator  selling. 

The  court  said,  they  saw  no  difference  between  the  present  con- 
veyance and  one  given  for  a  money  consideration,  where  the  ven- 
dor with  the  amount  of  the  sales  pays  oft  his  judgments  and  other 
debts.  In  this  instance,  Keller  has  empowered  his  assignees  to  do 
what  he  himself  might  have  done  in  his  life-time,  and  his  widow 
on  such  sale  by  him,  without  her  joining,  would  not  have  been  bar- 
red of  dower.  In  the  cases  put  by  the  tenant's  counsel,  the  pur- 
chasers come  in  by  act  of  law,  claiming  under  sheriffs  or  administra- 
tors, and  there  positive  institutions  exclude  her  from  dower.  It  is 
not  so  here.  But  as  it  is  pressed,  that  Mr.  Ingersoll  should  also  be 
heard  in  behalf  of  the  tenant,  the  entry  of  final  judgment  will  be 
deferred  until  the  meeting  of  the  court  in  bank. 

Mr.  C.  Smith  for  the  demandant. 

Afterwards  in  March  term  1799,  Mr.  Ingersoll  argued  for  the 
creditors  to  the  same  effect  as  the  former  counsel,  but  the  court 
were  unanimously  of  opinion,  that  final  judgment  should  be  entered 
for  the  demandant. 
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Christiana  Duncan  widow  of  Seth  Duncan  against  James  Dun- 
can, ISeth  Duncan,  Matthew  Duncan,  Joseph  Duncan,  William 
Duncan,  Abner  Duncan,  John  Nicholson  and  Hannah  his  wife, 
William  Moulder  and  Martha  his  wife,  John  Duncan,  Adam 
Duncan,  Mary  Duncan  aud  William  Scott,  executor  of  Seth 
Duncan. 

The  conBtruction  of  a  will  must  be  gathered  from  its  own  words. 

Where  a  derise  to  a  widow  is  absolutely  inconsistent  with,  and  repugnant  to  her  daim 
of  dower,  she  shall  be  put  to  her  election ;  which  shall  only  be  determined  by  plain 
and  explicit  acts,  under  a  full  knowledge  of  the  circumstances  of  the  testator  and  of 
her  own  rights. 

Dower.  The  tenants  pleaded  three  pleas.  1.  They  set  forth 
the  last  will  of  Seth  Duncan,  whereby  he  devised  to  his  wife 
Christiana  the  demandant,  her  feather  bed  and  furniture  there- 
to belonging,  a  desk,  a  looking  glass,  a  spining  wheel,  her  saddle, 
three  common  chairs,  a  walnut  table,  a  cow  of  the  value  of  4Z., 
kitchen  furniture  of  the  value  of  3Z.,  together  with  the  interest  of 
one  third  part  of  the  price  of  his  real  estate  when  sold,  for  her  sup- 
port during  her  natural  life. — He  also  directed,  that  all  his  estate 
both  real  and  personal  should  be  sold,  to  the  best  advantage  sis  soon 
as  convenient,  and  the  before  mentioned  legacies  taken  out  of  the 
same ;  and  after  the  decease  of  his  wife,  the  said  one  third  of  his  real 
estate  should  be  divided  amongst  five  of  his  children  particularly 
mentioned;  and  if  any  of  his  children  should  die  before  they  arrived 
at  the  age  mentioned  for  the  payment  of  their  legacies,  or  without 
lawful  issue,  then  their  shares  to  be  equally  divided  between  the  said 
five  children,  or  tlie  survivors  of  them,  or  any  of  them  ;  which  devises 
and  bequests  to  and  in  favor  of  the  said  Christiana  in  the  last  will  and 
testament  of  the  said  Seth,  were  in  lieu  and  satisfaction  of  her  dower, 
and  by  the  said  Christiana  accepted,  elected  and  chosen  in  lieu  and 
satisfaction  of  her  dower.  2.  And  for  further  plea,  the  said  ten- 
ants say,  that  the  said  Christiana  Duncan  together  with  John  Bit- 
tinger  as  guardians  of  Adam  Duncan  and  Mary  Duncan,  minor  chil- 
dren of  the  said  Seth  Duncan  deceased,  on  the  26th  March  1795,  did 
petition  the  Orphan's  Court  of  the  said  county  of  York,  setting  forth 
the  several  lands  and  tenements  whereof  the  said  Seth  died  seized,  and 
that  after  making  and  publishing  his  last  will  aforesaid  he,  had  further 
lawful  issue,  the  said  Adam  and  Mary  who  survived  their  said  father, 
neither  of  whom  was  provided  for  in  the  said  will,  and  praying 
the  said  court  to  award  an  inquest  to  make  partition  of  the  said 
lands  and  tenements,  with  the  appurtenances,  so  as  to  allot,  assign 
and  lay  off  unto  the  said  Adam  and  Mary,  one  equal  twelfth  part 
of  the  same  lands  and  tenements,  for  the  purparts  and  shares  of 
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them  respectively ;  but  if  partition  could  not  be  made  as  aforesaid, 
without  injury  to  or  spoiling  of  the  whole,  then  to  value  and  appraise 
the  same.    Whereupon  the  said  court  then  and  there  ordered,  that 
a  writ  should  issue  to  the  sheriff  of  the  said  county,  commanding 
him  to  go  in  his  proper  person  to  the  lands  and  tenements  afore- 
said, with  the  appurtenances,  and  in  the  presence  of  the  parties 
aforesaid  or  their  guardians,  (by  him  the  said  sherifi  having  been 
first  warned,  if  upon  being  warned,  they  will  attend,)  and  the  same 
lands  and  tenements  by  the  oaths  or  affirmations  of  twelve  good 
and  lawful  men  of  his  bailiwick,  having  respect  to  the  true  value  of 
the  whole  of  the  said  premises,  to  cause  to  be  divided,  so  as  to  allot, 
assign  and  lay  off  to  the  said  Adam  and  Mary,  each,   on!;  equal 
twelfth  part  of  the  said  lands  and  tenements,  if  the  same  can  be  so 
divided  without  injury  to,  or  spoih'ng  of  the  whole;   but  if  the 
same  will  not  admit  of  such  diNnsion,  then  to  inquire  into  the  true 
value  of  the  whole  of  the  said  premises  with  the  appurtenances 
undivided,  and  the  said  inquisition  so  openly  and  distinctly  made, 
under  his  hand  and  seal  and  the  hands  and  seals  of  the  jurors  afore- 
said, together  with  the  said  writ,  to  return,  to  the  next  Orphans^ 
CJourt  after  making  the  said  inquisition.     And  afterwards,  to  wit, 
on  the  23d  June  1795,  Godfrey   Lenhart,  esq.,  high  sheriff  of  the 
said  county,  in  pursuance  of  the  said  writ,  made  return  to  the  said 
Orphans'  Court,  whereby  it  appeared  by  the  oaths  and  aflSrmations 
of  twelve  good  and  lawful  men  of  his  bailiwick,  that  the  said  lands 
and  tenements  would  not  admit  of  such  division  as  aforesaid,  and 
that  they  had  valued  and  appraised  the  same   undivided  at  and 
for  the  sum  of  1348Z.  17^.  lOd.^  which  said  valuation  was  then  and 
there  confirmed  by  the  said  court,  and  the  lands  and  tenements 
aforesaid,  with  the  appurtenances,  were  decreed  by  the  said  court 
to  James  Duncan,  eldest  son  and  heir  at  law  of  the  said  Seth  Dun- 
can,  he  paying  to  the  widow  and  children  of  the  said  deceased  their 
respective  shares  thereof,  as  then  settled  by  the  said  court ;  and  the 
said  court  did  then  and  there  further  order,  that  he  the  said  Jame 
Duncan  should  pay  to  the  said   Christiana  Duncan,  the  widow 
of  the  said  deceased,  yearly  and  every  year  during  the  term  of 
her  natural  life,  the  sum  of  26Z.  5*.  7^^.  in  full  of  her  right  or  claim 
of  dower  of  and  in  the  lands  and  tenements  aforesaid,  and  that  he 
the  said  James,  upon  making  the  several  payments  aforesaid,  or 
giving  good  security  for  the  same,  should  hold  the  said  lands  and 
tenements,  with  the  appurtenances,  in  as  full  and  ample  a  manner 
as  the  said  Seth  Duncan,  his  father,  in  his  life-time,  held  and  enjoyed 
the  same,  exonerated  and  discharged  from  the  further  claims  of  the 
said  widow  and  children   of  the  said  deceased,  and  all  persons 
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claiming,  or  to  claim  the  same  under  them  or  any  of  them,  as  by 
the  proceedings  of  the  said  court  remaining  of  record  in  the  said 
Orphans'  Court  will  more  fully  appear.  And  the  said  tenants  far- 
ther in  fact  say,  that  the  said  James  Dancan,  by  virtue  of  the  said 
decree,  entered  into  the  lands  and  tenements  aforesaid,  with  the 
appurtenances,  and  thereof  became  seized  ;  and  that  the  lands  and 
tenements  in  the  said  petition,  inquisition,  and  decree  of  the  said 
Orphans'  Court  mentioned  and  appraised,  were  all  the  lands  and 
tenements  of  which  the  said  Seth  Duncan  died  seized,  and  are  the 
same  lands  and  tenements  mentioned  in  the  writ  of  dower  aforesaid ; 
which  said  sum  of  261.  68.  7id.  so  ordered  and  decreed  to  be  paid 
by  the  cfecree  of  the  said  Orphans'  Court,  yearly  and  every  year  to 
the  said  Christiana  Duncan,  during  her  natural  life,  was  in  lieu  of 
and  in  full  satisfaction  of  her  dower  in  the  lands  and  tenements  afore- 
said in  the  said  writ  of  dower  mentioned,  agreeably  to  the  acts 
of  assembly  in  that  case  provided.  And  all  this  they  are  ready 
to  verify ;  wherefore  they  pray  judgment,  whether  the  said  Chris- 
tiana ought  to  have  or  maintain  her  said  action  thereof  against  them,&c. 

The  demandant  replies,  that  the  said  devises,  bequests,  and  sum 
of  money,  were  not  in  lieu  and  satisfaction  of  her  dower,  and  that 
the  same  were  not  accepted,  elected,  and  chosen  in  lieu  and  satis- 
faction of  her  dower  aforesaid,  and  this  she  prays  may  be  inquired 
of  by  the  country ;  and  the  tenants  in  like  manner,  &c. 

There  was  likewise  a  third  plea,  on  which  an  immaterial  replica- 
tion was  filed,  and  a  demurrer  thereto. 

Two  witnesses  were  examined,  to  prove  that  the  widow  had 
received  the  specific  articles  devised  to  her  by  the  will,  shortly  after 
her  husband's  death. 

On  the  part  of  the  demandant,  it  was  asserted,  that  it  was  uncer- 
tain whether  the  devise  to  her  was  in  lieu  of  dower.  A  rough 
draft  of  the  will,  in  the  testator's  hand- writing,  was  therefore  ofler- 
ed  in  writing,  wherein  the  words  "  in  lieu  of  dower  "  followed  the  de- 
vise to  the  widow;  but  these  words  being  omitted  in  the  will  execu- 
ted, evinced  that  the  testator  well  knew  the  force  of  the  expressions, 
and  had  left  them  out  intentionally. 

The  court  declared,  they  could  not  rule  that  this  paper  should 
be  received  in  evidence.  The  will  must  be  judged  of  ex  visoe- 
rUnia  auis.  Here  there  is  neither  a  latent  nor  patent  ambiguity, 
in  the  language  of  Lord  Bacon.  (Ld.  Bacon's  Elements  Reg.  23, 
pa.  99.  4to  ed.    vol.  2,    pa.  371.    Reg.  25.    Powel's    Introd.  to 
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Powers  14, 15, 16.  Talbot's  Cases  242.  Williams's  Notes  (A.)  But 
they  thought  very  differently  of  the  effect  of  the  paper  produced,^  and 
that  it  clearly  appeared  on  inspection  thereof,  that  the  words  were  omit- 
ted by  the  nnskiU  fulness  of  the  scrivener,  and  not  from  any  desire  of 
the  testator.  They  therefore  submitted  to  the  adverse  counsel,  whether 
they  would  not  consent  that  it  should  go  to  the  jury ,  to  which  they  read- 
ily agreed. 

It  was  at  length  concluded  on,  that  the  court  should  finally  determine 
the  point  whether  the  widow  was  entitled  as  well  to  her  dower,  as  to 
the  bequests  under  the  will,  and  that  no  future  action  should  be  brought 
thereon,  and  three  persons  were  appointed  to  value  the  rents  and  profits 
of  the  lands  since  the  death  of  the  testator. 

The  court  said,  this  was  clearly  a  case  of  election.  No  difficulty  can 
arise  as  to  the  intention  of  the  testator.  Though  the  devise  to  the 
widow  is  not  expressed  ^^  to  be  in  lieu  and  satisfaction  of  dower, "  yet 
it  is  absolutely  inconsistent  with  and  repugnant  to  such  claim.  AmbL 
467,  482,  730.  She  could  not  possibly  have  the  interest  of  one  third 
of  the  amount  of  sales  of  the  whole  lands  during  her  life,  and  at  the 
same  time  hold  one  third  part  of  it  unsold  for  her  benefit. 

As  to  the  determination  of  her  election,  it  must  be  by  plain  and  ex- 
plicit  acts,  under  a  full  knowledge  of  the  circumstances  of  the  testator 
and  of  her  own  rights.  Her  bare  receipt  of  the  specific  articles  devised 
to  her,  without  something  more,  will  not  produce  this  effect ;  nor  will 
her  petition  to  the  Orphan's  Court  as  one  of  the  guardians  of  the  two 
children  bom  after  their  father's  making  his  will.  And  it  must  be  ob- 
served, that  the  law  of  4th  Geo.  8,  passed  25th  May  1764  (which  gov- 
erns this  case,  and  is  nearly  in  the  same  words  as  the  late  act  of  19th 
April  1794)  8  Dall.  St.  Laws  532,  S.  C.  1  Ves.  Jr.  335,  only  regards 
the  wife  after  married,  or  child  or  children  after  born,  and  leaves  the 
devisees  under  the  will  in  the  same  state  as  formerly.  Consequently 
the  Orphans'  Court  could  not  consider  the  husband  in  the  present  in* 
stance  as  having  died  intestate,  and  the  widow  entitled  to  the  yearly 
interest  of  one  third  part  of  the  appraisement  of  the  real  estate  during 
life,  in  lieu  of  her  dower.  The  demandant  therefore  is  still  at  liberty 
to  demand  her  dower,  and  may  have  her  election.  This  case  is  not  so 
starong  in  its  circumstances  as  that  of  Wake  v.  Wake,  where  such  priv- 
ilege was  allowed  to  the  widow.    8  Bro.  Cha.  Ca.  255. 


Verdict  for  the  demandant. 


Messrs.  Duncan  and  Clark,  pro  quer, 
Messrs.  Bowie  and  Hamilton,  pro  def. 

Vol.  n,  20 
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By  the  court.  The  evidence  appears  to  lui  to  be  admissible.  The 
case  of  Turbett's  lessee  v.  Vance,  in  1789,  is  expressly  in  point. 
Courts  of  justice  are  frequently  governed  in  their  determinations  by 
the  customs  of  the  country,  as  in  the  case  of  administrators  selling  in 
early  times  improved  and  even  warranted  and  surveyed  lands,  as  mere 
chattels,  without  any  order  of  Orphan's  Court.  So  of  the  practice  of 
the  land  oflSce,  (Dall.  7)  under  which  a  great  part  of  the  country  has 
been  settled,  though  not  strictly  regular  in  itself.  Surveys  under  the 
usage,  if  established,  cannot  be  considered  as  private  acts.  They  are 
the  proceedings  of  known  proprietary  officers,  duly  authorized  by  tibieir 
principals  to  receive  money  for  them  as  their  agents,  and  to  make  ap- 
propriations of  land  by  surveys.  The  practice  tended  to  unite  the 
proprietary  and  individual  interests,  and  contributed  greatly  to  the 
ease  of  the  people. 

The  characteristics  of  a  good  usage  are,  that  it  be  generally  used 
and  approved ;  and,  according  to  the  case  cited  by  the  Chief  Justice, 
in  2  Mod.  288,  ^^  the  law  is  but  common  usage^  with  which  it  complies 
and  alters  with  the  exigency  of  affairs." 

The  witness  was  accordingly  received,  and  the  usage  opened  was  by 
him  fully  proved. 

Verdict  for  the  plaintiff. 

Messrs.  Duncan  and  Smith,  pro  quer. 
Messrs.  Hamilton  and  Bowie,  pro  def. 

On  the  return  of  the  postea,  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted,  was  obtained  on  the  ground  of  great  negligence 
and  laches  in  the  lessor  of  the  plaintiff,  in  not  commencing  his  second 
ejectment  for  many  years  after  the  first  non-suit.  On  fall  argument, 
wherein  the  opinion  of  the  court,  on  giving  the  usage  in  evidence  was  not 
questioned,  the  court  unanimously  discharged  the  rule  in  bank  March 
24th,  1800,  and  gave  judgment  for  the  plaintiff. 

Messrs.  Ingebsoll  and  Duncan,  pro  quer. 
Mr.  E.  TniGHBiAN,  pro  d^. 
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AT  NISI  PEJUS,  AT  HUNTINGDON,  MAT  ASSIZES,  1798. 


OOBAM,  SHIPPEN  AND  YEATES,  JUSTICES. 


Lessee  of  John  Fekn,  jun.  and  sen.  against  Matthew  Diybllin  and 

John  Musssr. 

Ijtndlord  cannot  sapport  an  ejectment  against  his  leasee,  without  a  forfeiture  of  the  lease. 

Ejectment  for  a  messnage  and  307  acres  of  land  in  Tyrone  township. 

It  was  admitted,  that  the  lessors  of  the  plaintiff  were  seized  of  this 
tract,  as  part  of  their  manor  of  Sinking  Creek  Valley.  On  the  22d 
October  1788,  they  leased  the  said  manor,  containing  16,000  acres 
more  or  less,  to  Richard  Wells,  for  the  purposes  of  smelting  lead,  with 
sundry  privileges  (except  lot  No.  47,  sold  to  George  Woods)  for  ten 
years,  from  the  25th  March  1789,  under  the  yearly  rent  of  one  ear  of 
corn,  if  lawfully  demanded,  with  a  proviso,  that  the  lessors  should  have 
power  to  demise  or  sell  to  any  persons  all  or  any  part  of  the  said  man- 
or, during  the  said  term,  except  the  right  of  digging  for  ore,  and  the 
right  of  fuel  or  coal,  for  the  necessary  buildings  and  lead  works. 
On  the  29th  December  1787,  Richard  Wells  had  covenanted,  that 
John  Musser,  one  of  the  defendants,  should  be  entitled  to  one  moiety 
of  the  lease  thereafter  to  be  obtained  by  him  from  the  late  proprietaries, 
the  said  Musser  having  made  the  discovery  of  the  lead  ore. 

The  plaintifif's  counsel  contended,  that  the  lessees  having  discontin- 
ued the  lead  process,  the  lease  was  thereby  determined.  The  object  of 
the  contract  was  to  empower  them  to  make  lead  on  the  manor,  and 
not  to  work  any  part  of  it,  merely  as  farms.  The  whole  tenor  of  the 
lease  showed  this  to  be  the  intention  of  the  parties ;  in  contravention 
whereof,  the  defendants  had  for  a  long  time  before  the  suit  broughti 
treated  the  place  in  question  as  a  mere  beneficial  interest  for  raising 
grain,  had  unreasonably  over- worked  the  land,  and  had  committed  great 
waste  thereon.  Besides  under  the  proviso,  the  lessors  of  the  plaintiff 
might  determine  the  lease,  by  making  a  new  lease  or  sale  of  the  whole, 
or  any  parcel  of  the  manor,  reserving  to  the  first  lessee  the  bare  right 
of  digging  for  ore,  and  fuel  and  coal.     The  supposed  lease  here  to 
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the  nominal  plaintiff,  in  order  to  reduce  the  land  into  the  possession  of 
the  original  owners,  woald  fall  within  the  terms  of  the  lease. 

The  court  observed,  that  this  species  of  action  is  in  its  nature  merely 
possessory,  and  an  ejectment  cannot  be  supported  by  a  landlord  against 
his  own  lessee,  during  the  term  demised,  without  a  forfeiture  thereof. 
If  the  defendants  have  infringed  the  convenants  in  the  lease,  or  haye 
been  guilty  of  waste,  they  are  punishable  in  other  actions  ;  but  it  does 
not  appear  at  present  that  they  have  incurred  a  forfeiture  of  their  in- 
terest. The  lease  to  the  nominal  plaintiff  is  not  within  the  words  or 
intention  of  the  lease ;  but  it  would  be  otherwise,  if  a  new  bona  fidt 
lease  or  sale  for  valuable  consideration,  had  been  made  by  the  landlords, 
and  notice  has  been  given  thereof  previous  to  the  commencement  of 
the  suit. 

The  plaintiff  suffered  a  nonsuit,  with  leave  to  move  for  a  new  trial, 
fot  misdirection,  if  the  counsel  should  think  proper. 

Messrs.  Hamilton  and  Cadwalader,  pro  quer, 
Messrs.  Duncan  and  C.  Smith,  pro  def. 


Jakk  Leather  and  James  Williamson  against  Frederick  Leather, 
jun.  Henry  Bream  and  Barbara  his  wife,  Jacob  Leather,  John 
Leather,  Richard  Malone  and  Mart  his  wife,  Daniel  Leather, 
Elizabeth  Biegleb,  Mart  Biegler  and  John  Biegler,  June. 

Copy  of  a  deed,  evidence,  where  a  reasonable  account  has  been  given  of  the  originaL 

This  was  a  feigned  issue,  to  try  the  validity  of  the  will  of  Frederick 
Leather  deceased.  The  defendants'  counsel  apprehending  that  the 
plaintiffs  affected  delay,  ordered  a  distringas  ;  and  they  now  cited  as 
their  ground  of  doing  so,  4  Term  Rep.  767.  The  defendant  may  car* 
ry  the  record  of  an  issue,  directed  by  chancery,  down  to  trial,  on  a 
suggestion,  that  the  plaintiff  intends  to  delay  it. 

And  of  this  opinion  was  the  court.  This  feigned  issue  is  not  like  com- 
mon cases.  It  may  more  properly  be  resembled  to  replevin  wherein 
both  parties  are  actors.     1  Black.  Rep.  875.     1  Espinasse  54. 

The  cause  was  afterwards  postponed  by  consent. 

Messrs.  Hamilton  and  Watts,  pro  quer. 

Messrs.  Duncan  and  Clark,  pro  dtf. 
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Lossee  of  John  Todsr  against  William  FLEMma. 

The  marked  trees  and  lines  of  a  sarrey  shall  gOTom ;  not  the  return  of  surrey,  which 
is  only  evidence  of  it. 

Ejbcetment  for  lands  in  Union  township. 

The  only  question  which  occured  in  this  cause^  was,  whether  the 
pretensions  of  a  party  shall  be  determined  bj  the  courses  and  distances 
expressed  in  the  return  of  survey,  oc  by  the  marked  trees  and  lines 
actually  run  ? 

The  court  in  their  charge  to  the  jury,  observed,  that  it  was  almost 
impossible  to  doubt  on  the  subject.  The  natural  or  artificial  boundaries 
of  a  survey  have  uniformly  prevailed,  and  there  is  absolute  certainty 
-when  a  right  line  is  followed  from  one  marked  corner^ to  another  ;  but 
the  best  surveying  instruments  will  varyi  in  some  small  degree.  For 
the  sake  of  public  convenience  and  individual  safety,  all  the  lands  com- 
prised within  certain  marked  lines,  or  by  proceeding  from  marked  and 
known  comers,  will  pass  to  the  grantee  in  a  deed.  Any  surplus 
measure,  or  variation  in  the  courses  and  distances  set  out,  will  not 
vitiate  the  instruments.  The  lines  actually  run  on  the  ground  are 
the  true  survey  and  appropriation  of  the  land  contracted  for.  But  the 
return  of  survey  is  only  evidence  thereof,  and  shall  be  controlled  by  the 
actual  survey.  This  point  has  frequently  been  determined  ;  and  par- 
ticularly in  the  case  of  the  lessee  of  John  Walker  v.  Jacob  Furry  and 
Michael  Erehl,  tried  at  Nisi  Prius  at  Carlisle  before  M'Eean  Chief 
Justice,  on  the  26th  November  1770,  where  several  mistakes  had  been 
made  in  the  return  of  survey. 

Verdict  for  the  plaintiff* 

Mr  Duncan,  pro  quer. 

Messrs.  Hamilton  and  Cadwalader,  pro  def. 
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AT  NISI  PRIDS,  AT  SUNBDRT,  MAT  ASSIZES,  1798. 

CORAM,  SHIPPEN  AND  YEATES,  JUSTICES. 

Lesaee  of  Jacob  Young  against  George  Martin. 

A  minute  conformity  to  the  law  must  be  proved  in  sales  for  non-pajment  of  taxes  in  order 
to  vest  good  title. 

Ejectment  for  lands  in  White  Deer  township. 

The  plaintiff  claimed  under  a  deed  from  the  commissioner  of  the 
county,  for  non-payment  of  thp  state  and  county  taxes  for  1785  and 
1786,  amounting  to  1/.  12^.  5d,  and  costs  of  advertising  and  selling, 
21.  Ss.  Qd.  The  deed  recited  the  lands  tp  be  now  or  late  the  property 
of  the  widow  Johnson,  and  was  granted  to  John  Moore  in  consideration 
of  6/.  10*.  on  the  26th  August  1788,  who  afterwards  on  the  1st  April 
1792,  conveyed  to  J^ob  Moore  with  general  warranty  in  consideration 
of  212/.  13s.  6rf. 

It  was  admitted  that  at  the  time  of  the  commissioners'  sale,  the 
title  of  the  lands  was  in  the  heirs  of  Christopher  Johnson,  and  that 
there  had  been  no  advertisements  in  the  German  Newspapers  for  two 
months  before  the  day  of  sale.  It  was  also  said,  that  the  lands  were 
rated  as  the  property  of  William  Johnston  as  unsetteled,  though  they 
were  then  highly  improved. 

The  court  said,  that  either  of  the  objections  would  be  fatal  to  the 
commissioners  deed,  but  the  want  of  German  advertisements  was 
decisive.  Vide  Act,  passed  16th  March  1795,  §  46.  A  minute  con- 
formity to'every  particular  of  the  several  acts  of  assembly  in  such  cases, 
and  that  duly  proves  to  the  satisfaction  of  the  court  and  jury,  can  alone 
give  a  title,  where  lands  have  been  sold  for  non-payment  of  taxes. 
IFniform  and  repeated  resolutions  have  clearly  settled  the  law  on  this 
subject. 

The  jury  gave  a  verdict  for  the  defendant  without  leaving  the  bar. 

Mr.  D.  Smith,  pro  quer. 

Messrs.  Duncan  and  Walker,  pro  def. 
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Timothy  Dehoorat,  lessee  of  Joseph  Adams  against  Christly  Good- 

LAITDBR,  DiCTSBICK  WiRTZ,  NICHOLAS  WSLSH  and  JaCOB  WbLSH. 

f 

Plapers  found  in  the  offioe  of  the  deputy  surveyor  of  the  district,  and  in  his^hand-writing, 

may  be  given  in  evidence,  to  impeach  his  return  of  survey. 
Improvements  within  the  Indian  purchase  of  1768,  will  not  affect  lottery  orders,  but  may 

give  a  preference  to  lands  really  vacant,  when  made  afler  the  purchase  and  opening  of 

the  land  offioe. 

Ejectment  for  lands  on  Dog  Ban,  on  the  south  side  of  the  west 
branch  of  Sasqaehancah. 

The  plaintiff  claimed  under  an  application  in  the  name  of  David 
Laning,  No.  149,  entered  3d  April  1769  ;  a  survey  of  300  acres  and 
allowance  made  by  Charles  Lukens,  on  the  28th  June  1769  ;  a  deed 
from  Laning  to  John  Cox,  in  consideration  of  f>s.  dated  14th  February 
1772 ;  a  warrant  of  acceptance  of  the  survey  in  favour  of  Cox,  dated 
23d  April  1789,  which  was  returned  accordingly  on  the  5th  May  fol- 
lowing ;  a  patent  dated  11th  of  the  same  month,  in  consideration  of 
54/.  2^.  Qd.\  and  a  conveyance  from  Cox  to  Adams  of  126  acres,  part 
of  the  survey,  in  consideration  of  90/.  with  special  warranty,  dated 
17th  February  1792. 

The  defendants  claimed  under  different  titles,  and  contended,  that 
the  original  survey  made  for  Laning  did  not  comprehend  the  interfer- 
ences now  in  question.  Goodlander  and  Wirtz  claimed  under  an  appli- 
cation in  the  name  of  Jacob  Rees,  No.  867,  entered  also  on  the  8d 
April  1769,  and  a  survey  of  325  acres  and  allowance,  made  by  the 
said  Charles  Lukens,  on  the  23d  October  1769,  and  a  consequent  pa- 
tent dated  28th  January  1773. 

The  two  Welsh's  held,  under  an  original  settlement  and  improve- 
ment made  by  Daniel  Nargang  in  1771,  on  the  lands,  (whose  two  only 
daughters  they  had  married)  and  a  warrant  for  200  acres  taken  out 
by  him  on  the  16th  November  1772. 

To  show  that  the  survey  made  by  Laning  did  not  include  the  lands 
in  dispute,  the  defendants  offered  in  evidence  certain  original  papers, 
f onnd  amongst  the  public  papers  in  the  ofiEice  of  the  deputy  surveyor  of 
ihe'district,  in  the  hand- writing  of  said  Charles  Lukens,  who  died  many 
years  ago,  as  follows :  one  purporting  to  be  a  fair  and  complete  sur- 
yey  made  by  him  of  191^  acres  and  allowance,  on  the  28th  June  1769, 
on  Laning's  application,  the  adjoining  lands  being  called  vacant.  An- 
other of  the  like  kind,  on  Samuel  Pearson's  application,  No.  775, 
containing  238^  acres  (which  was  also  claimed  by  Cox;)  both  being 
indorsed  '^  New  returns  made  by  order  of  John  Cox,"  in  Luken's 
hand- writing.     Anodier,  being  a  tabling  of  the  same  courses  and  dis» 
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tances  of  both  surveys  together,  and  a  calculation  made  thereof,  said 
to  contain  429  acres  and  72  perches,  also  indorsed  by  him,  ^'  Returned 
January  1771."  And  a  second  tabling  of  other  courses  and  distances, 
corresponding  with  the  survey  relied  on,  and  making  the  contents  of 
both  to  be  606  acres ;  which  papers  were  slightly  opposed  as  evidence 
by  the  counsel  for  the  plaintiff,  who  alleged  that  such  presumptions  of 
fraud  in  the  deputy  surveyor  ought  not  to  affect  an  honest  bona  fide 
purchaser,  holding  under  a  title  strictly  legal. 

But  the  court  ruled,  that  the  papers  offered  should  be  read  in  evi- 
dence. It  is  true,  such  papers  should  be  treated  with  due  caution,  and 
consideration  had  of  all  the  attendant  circumstances.  Here  there  is 
strong  ground  to  infer,  that  the  first  surveys  were  enlarged  by  the 
deputy  surveyor,  by  some  act  subsequent  to  January  1771.  And 
it  is  observable,  that  Laning's  survey  now  contended  for,  calls  for 
Jacob  Rees  on  the  south,  though  the  survey  for  the  latter  was  not 
made  till  October  following  ;  and  some  of  the  corner  trees  on  being 
blocked,  do  not  correspond  with  the  time  of  survey,  within  nine  years. 
Rees's  survey  too  calls  for  vacant  lauds  on  three  sides,  and  mentions 
only  Dieterick  Rees  and  John  Zimmerman  $is  adjoining  ;  whereas,  if 
Laning's  lay  contiguous  thereto,  and  was  previously  run  by  the  same 
surveyor,  he  would  probably  have  mentioned  it.  Mr.  Cox  was  circum- 
scribed and  concluded  by  the  lines  of  his  survey,  and  the  same  shall 
be  presumed  to  be  made  by  the  consent  of  himself  or  his  agent,  unless 
the  contrary  appears.  When  a  survey  has  been  completed,  no  new 
survey  can  be  made  on  the  same  warrant  or  order  without  fresh  direc- 
tions, to  the  prejudice  of  other  persons.  It  is  certain,  that  a  return  of 
survey  may  be  impeached  by  satisfactory  proof  ;  but  whethor  the  cir- 
cumstances in  each  case,  taken  together,  will  produce  that  effect,  it  is 
the  province  of  the  juiy  to  determine. 

The  court,  in  their  charge  to  the  jury,  observed  as  to  the  Welsh's 
pretensions,  that  though  public  notice  was  given  at  the  opening  of  the 
land  office  on  the  8d  April  1769,  '^  that  those  persons  who  had  settled, 
or  made  what  they  call  improvements,  since  the  Indian  purchase,  should 
not  thereby  acquire  any  advantage,"  and  lottery  orders  are  not  af- 
fected thereby,  yet  lands  within  that  purchase  may  be  fairly  claimed 
by   real  subsequent    settlements ;  properly    followed    up  on  ground 
wholly  vacant,  after  allowing  a  just  and  reasonable  time  for  the  appro- 
priation of  applications.    If  the  jury  are  fully  satisfied,  that  Laning's 
survey  did  not  originally  include  the  lands  afterwards  occupied    by 
Nargang  in  1771,  the  only  question  will  then  be,  whether  the  enlarged 
survey  of  Cox  preceded  the  improvement ;  and  it  would  seem  from 
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some  of  the  corner  trees  being  marked  only  nineteen  jearB  back,  that 
the  additional  suryey  was  some  years  posterior :  but  on  this  point  the 
court  were  of  opinion^  that  on  the  establishment  of  the  first  matter, 
the  onuH  probandi  as  to  the  latter,  is  necessarily  thrown  on  the  plain- 
tiff. • 

Verdict  for  the  defendant. 

Messrs.  Ingersoll,  Kidd  and  Hall,  pro  qtier. 

Messrs.  Duncan  and  D.  Smith,  pro  def. 


■•^ 


Li^ee  of  Elbanor  De  Haas  and  John  Phillif  De  Haas  against 

JOSIAH  GaLBREATH. 

One  putting  in  two  applications  in  the  lottery  for  the  same  lands,  forfeits  both. 
Depositions  used  before  the  Board  of  Property,  no  evidence  on  a  trial  between  the  same 

parties. 
Though  applications  are  to  be  liberally  judged  of,  yet  they  shall  give  no  title  to  lands  in 

opposition  to  their  terms,  to  the  iigury  of  others. 

Ejectment  for  330  acres  of  land  in  Mahoning  township.  The  plain- 
tiff's title  was  as  follows  : 

Application  in  the  namo^of  John  M'Gally  for  800  acres,  adjoining  the 
path  from  Mahoning  to  Mancey  creek,  eastward  of  the  said  path,  on 
the  branches  of  Chillesqaaqui,  including  a  bog  meadow,  entered  8d 
April  1769,  No.  712,  indorsed  "  Richard  Peters,  jun.  " 

Snrvey  thei;aon  of  330  acres  and  allowance,  by  William  Scull,  de- 
puty surveyor,  on  the  15th  May  1771,  which  was  brought  into  the  sur- 
veyor general's  office  on  the  3d  July  1771,  and  Scull  charged  with  5^. 
6d.  therfeon. 

Receiver  general's  receipt  for  36/.  Is.  6d.  dated  14th  November 
1772. 

A  warrant  of  acceptance  to  receive  the  survey  issued  in  favor  of  John 
Philips  De  Haas,  sen.  od  the  I7th  November  1772,  and  on  the  19th  of 
the  same  month  it  was  returned ;  and  it  was  agreed  that  the  interest  in 
this  location  was  vested  in  the  plaintiff's  lessors. 

The  defendant  claimed  title  under  an  application,  in  his  own  name, 
for  800  acres,  on  the  head  of  the  west  branch  of  Chillesquaqui  creek, 
and  to  extend  to  include  the  Beaver  Dams  on  the  said  branch,  entered 
8d  April  1769,  No.  2076  ;  and  a  survey  thereon  of  380  acres,  by  the 
said  William  Scull,  on  the  4th  June  1769,  which  was  brought  into  the 
surveyor  general's  office  on  the  7th  December  1772. 

A  caveat  was  entered  against  the  sealing  of  the  patent  to  De  Haas 
on  the  10th  December  following ;  the  secretary  and  receiver  general 
made  their  decision  thereon  in  favor  of  the  defendant,  on  the  5th  June 
1778, 
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On  the  8th  June  1773,  the  defendant  paid  40/.  Qs.  6d.  to  the  re. 
ceirer  general,  and  the  same  day  his  patent  issued.  . 

When  the  decision  on  the  caveat  was  offered  in  evidence,  the  same 
was  objected  to  by  the  plaintiff's  counsel,  who  insisted  that  the  secre- 
tary and  receiver  being  two  only  of  three  commissioners  of  property, 
had  no  authority  to  determine  thereon. 

But  the  court  resolved,  that  the  evidence  was  properly  offered.  It 
consisted  with  their  own  knowledge,  that  such  had  been  the  practice 
of  the  land  office  in  many  instances,  and  their  decisions  had  always 
gone  to  the  jury.  Besides,  when  the  governor  signs  the  patent  after* 
wards,  he  thereby  expresses  his  full  concurrence  therewith. 

This  decision  specified,  that  it  appeared,  that  De  Haas  had  the  prior 
location,  but  there  being  another  location  put  in  at  the  same  time,  in 
the  same  hand-writing,  and  for  the  identical  piece  of  land,  the  secre- 
tary and  receiver  general,  according  to  a  former  determination  of  the 
board,  were  of  opinion  that  Galbreath's  survey  ought  to  be  prefered 
and  accepted. 

The  other  location  referred  to,  was  in  the  name  of  Archibald  M'Elroy 
entered  on  the  3d  April' 1769,  No.  919,  and  was  read  verbatim,  with 
that  of  M'CaUy,  indorsed  "  John  Philip  de  Haas.  " 

The  former  determination  referred  to,  was  likewise  sho^n  in  evidence^ 
and  respected  land,  on  Chillesquaqui.  The  Board  of  Property  therein 
decide  on  the  9th  January  1771,  that  the  owners  of  the  locations,  the 
earlier  in  number,  having  put  into  the  lottery  three  sets  of  locations  for 
the  same  places,  and  therefore  had  an  unequal  and  unfair  advantage 
over  the  others,  the  five  settlers,  though  later  in  their  numbers,  should 
have  the  preference. 

f  By  the  court.  The  grounds  of  decision  on  which  the  board  proceed- 
ed between  these  parties,  were  certainly  just  and  conscientious,  and 
would  be  sanctioned  by  a  court  of  justice.  The  late  proprietaries  hav- 
ing intended  to  put  the  adventurers  in  the  lottery  on  an  equal  footing, 
the  taking  of  a  double  chance  for  the  same  lands  by  any  individual, 
did  not  correspond  with  fair  dealing.  It  may  be  resembled  to  a  per- 
son's putting  in  two  votes  at  an  election,  whereby  both  tickets  are  throiTB 
away.  But  the  secretary  or  receiver  general's  assertion  on  finding 
of  the  fact,  that  De  Haas  put  in  two  locations  for  these  lands,  does 
not  prove  it,  nor  is  the  same  conclusive  on  the  jury.  The  origiiial 
appUeations  ougth  to  have  been  produced  under  a  subpodna,  with  » 
duces  tecum f  and  the  jury  could  be  enabled  to  judge  for  themselves  b/ 
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inspection.  It  ifl  trae,  that  M^Oallj's  and  M'Elroy's  applications, 
containing  the  same  precise  words  and  orthography — the  latter  claimed 
by  De  Haas  at  the  time  of  entry,  and  the  former,  at  least  as  far  back 
as  the  warrant  of  acceptance  in  1772,  give  a  strong  ground  for  suspi- 
cion ;  bat  mach  better  proof  could  be  had  of  the  fact,  if  it  really  exist- 
ed. The  eyidence  at  present,  is  merely  of  the  presumptive  kind,  of 
which  the  ju'7  will  form  their  owu  opinions. 

The  deposition  of  John  Neilly,  who  is  since  dead,  taken  on  the  8  th 
May  1773,  and  used  before  the  Board  of  Property  between  these  par- 
ties, was  then  offered  in  evidence  by  the  defendent,  but  refused  without 
argument  by  the  court,  who  said,  that  such  depositions  had  been  uni- 
formly rejected. 

On  the  part  of  the  defendant,  it  was  proved,  that  the  location  under 
which  he  held  was  made  by  his  father  Bartram  Galbreath,  when  he 
surveyed  some  adjoining  lands  under  a  special  order  for  John  Allen, 
esq.  and  that  the  same  was  descriptive  of  the  lands  in  question,  there 
being  remarkable  beaver  dams  thereon :  and  that  on  running  the  In- 
dian path  from  Mahoning  to  Muncey,  the  chief  part  of  the  lands  and 
meadow  lay  to  the  westward  of  the  path,  and  that  the  bog  meadow 
in  the  plaintifPs  location,  better  suited  one  of  the  tracts  east  of  the  path, 
which  had  been  surveyed  for  Mr.  Allen. 

The  court  informed  the  jury,  that  it  had  been  often  determined,  that 
absolute  strictness  is  not  to  be  expected  in  the  applications  for  lands  in 
a  country  newly  explored,  and  that  if  such  lands  are  designated  with 
a  reasonable  and  convenient  certainty,  it  is  sufficient.  Though  loca- 
tions  however,  are  not  to  be  scanned  with  critical  exactness,  but  are  to  be 
judged  of  with  some  degree  of  liberality,  yet  it  would  be  manifestly 
unjust,  that  a  party  should  hold  lands  in  direct  opposition  to  the  terms 
of  expression  of  his  wishes,  to  the  injury  of  others.  The  plaintiff's 
application  calls  for  lands  adjoining  the  path  ;  but  the  survey  is  inclu- 
sive there  of.  It  called  for  lands  to  the  eastward  of  the  path ;  but 
the  great  bulk  of  the  survey,  and  the  chief  part  of  the  meadow,  lay  to 
the  westward  thereof. 

It  was  therefore  submitted  to  the  jury,  whether  the  plaintiff's  loca- 
tion was,  under  the  terms  thereof,  intended  for  the  lands  in  question  ? 

Verdict  for  the  defendant. 

Messrs.  IngersoU,  Duncan  and  C.  Smith,  pro  quer. 
Messrs.  D.  Smith  and  Hall,  pro  def. 


818  CASES  IN  THE  SUPREME  COURT  [1798 

Lessee  of  the  Reverend  John  Ewing  against  Daniel  Babton. 

One  not  pursuing  his  application  with  diligence  shall  be  postponed.  An  application 
whereon  the  party  has  not  attempted  to  make  a  surrey  is  within  the  limitation  act  of 
the  26th  March  1785,  though  the  adverse  party  has  obtained  a  survey  thereon. 

Ejectment  for  300  acres  of  land  in  Mahoning  township. 

Both  the  parties  claimed  the  land,  under  an  application  entered  in 

the  named  of  Nathaniel  Breden,  in  the  lottery  of  the  3d  April  1769, 

No.  2755.     The  defendant  held  as  tenant,  under  the  heirs  of  William 
Boss,  deceased. 

It  was  proved  that  the  name  of  Breden  was  made  use  of  by  Dr. 
Ewing,  and  that  the  original  application  was  in  his  hand-writing,  in- 
dorsed "  John  Galloway,." 

A  survey  of  334  acres,  are  thereon  made  by  William  Scull  on  the 
27th  June  1772,  but  at  whose  instance  or  expense,  did  not  appear. 
It  was  returned  on  the  27th  October  1772,  for  William  Boss,  and  a 
patent  issued  to  him  on  the  same  day,  in  consideration  of  23/.  2s.  9c/. 
sterling. 

A  certain  Nathaniel  Breden  conveyed  the  location  to  William  M^Cord 
on  the  7th  August  1772,  in  consideration  of  5«.,  M*Cord  conveyed  to 
William  Ross  on  the  27th  September  1772,  in  consideration  of  200/. 
Both  deeds  were  recorded  on  the  3d  July  1781.  And  it  appeared, 
that  in  the  spring  following  his  purchase.  Boss  began  to  improve  on 
the  lands,  cleared  6  acres  and  fenced  the  same,  and  built  a  house 
thereon.  He  had  occupied  all  the  lands  ever  since  by  his  tenants,  and 
had  paid  all  the  taxes.  It  was  shown  that  at  the  time  of  trial,  there 
were  on  the  place  between  80  and  90  acres  of  cleared  land,  a  large 
house  and  barn,  a  good  orchard,  and  6  acres  of  meadow  made  thereto. 

The  plaintiff  claimed  under  a  conveyance   from  another   Nathaniel 

Breden  to  Dr.  Ewing,  in  consideration  of  5^,  dated  20th  October  1773, 

and  recorded  9th  February  1793  ;  and  this  Breden  swore,  that  Ewing 

had  made  use  of  his  name,  and  that  he  had  made  a  conveyance  to  no 
other  person. 

The  acknowledgment  of  M'Oord,  that  he  had  procured  a  person  to 
assume  the  name  of  Breden  and  personify  him,  was  given  in  evidence 
by  th^  depositions  of  another  witness.  But  the  court  said,  this  part 
of  the  deposition  ought  not  to  have  been  read,  and  could  have  no  weight 
in  the  cause  ;  because  M^Cord,  if  living,  could  not  have  been  recei7- 
ed  as  a  witness  to  invalidate  the  deed  he  had  executed.  2  Atkly.  228. 
Nor  shall  his  subsequent  confession,  after  his  death  be  received  for 
such  purpose. 

And  several  other  witnesses  swore,  that  M^Cord  was  a  reputable 
man,  of  good  moral  character. 
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The  coart,  after  argument  by  the  counsel  on  both  sides^  gaye  it  in 
charge  to  the  jtiry,  that  the  only  question  which  occured,  was,  wheth* 
er  the  location  had  been  followed  up  with  due  diligence  by  Dr.  Ewing; 
for  if  he  has  been  guilty  of  neglect  and  laches,  he  has  forfeited  his 
pretensions  to  the  land.  In  ejectment  it  became  the  indispensible  duty 
of  the  plaintiff  to  establish  his  otfn  title,  against  the  defendant's  pos- 
session. 

If  the  survey  had  been  made  at  the  expense,  or  by  the  procurement 
of  Dr.  Ewing,  it  was  readily  capable  of  proof.  It  could  not  be  pre- 
sumed that  it  was  made  by  the  Breden  under  whom  he  claimed,  be- 
cause he  was  a  mere  nominal  person,  and  his  deposition  moreover  has 
been  read.  The  survey  preceded  the  assignment  to  M'Gord  only  1 
month  and  10  days,  and  might  have  been  made  with  a  view  of  a  sale 
to  Boss.  No  claim  is  made  while  the  defendants  landlord  is  paying 
taxes,  and  laying  out  large  sums  of  money  for  the  improvement  of  the 
lands.  No  suit  is  brought  until  October  term  1793,  in  the  Common 
Pleas ;  nor  does  it  appear,  that  Dr.  Ewing  made  any  effort  whatever 
respecting  his  claim,  till  near  twenty  years  after  the  assignment  of 
the  location  to  him. 

The  case  also  appeared  to  be  within  the  words  and  intention  of  the 
limitation  act  passed  on  the  26th  March  1785,  2  Dall.  St.  Laws,  282. 
Though  there  is  a  survey  on  this  application,  it  is  not  shown,  that  it 
was  effectuated  by  the  lessor  of  the  plaintiff,  or  that  he  ever  attempted 
to  make  one ;  and  therefore  it  shall  not  enure  for  his  benefit.  The 
survey  is  adverse  to  his  title,  has  been  returned  for  Ross,  and  the  legal 
title  is  now  vested  in  his  heirs. 

Verdict  for  the  defendant. 

Messrs.  IngersoU  and  C.  Hall,  pro  quer. 
Messrs.  C.  Smith,  pro  dtf. 
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.     AT  NISI  PRIUS,  AT  READING,  SEPTEMBER  ASSIZES,  1798. 


CORAM,  YEATBS  AND  SMITH,  JUSTICBS. 


Isaac  Levan  administrator  with  the  will  annexed  of  Isaac  Lbvan, 

deceased,  against  John  Frey. 

A  jury  has  not  the  power  of  detennining  in  what  case  the  depreciation  act  does  not  ap- 
ply :  but  it  is  the  province  of  auditors. 

Debt  on  obligation,  dated  9th  January  1779,  conditioned  for  the 
payment  of  80/.  on  the  10th  January  1780,  with  lawful  interest. 
Flea  payment,  with  leave  to  give  the  special  matter  in  evidence. 

The  defendant  admitted  himself  to  be  liable  to  the  plaintiff  for  the 
sum  expressed  in  the  condition  of  the  bond,  rating  the  same  at  8  for 
1  according  to  the  scale  of  depreciation  contained  in  the  same  act  of 
8d  April  1781,  (1  Dall.  St.  Laws,  880,)  together  with  interest  thereon  ; 
but  insisted,  the  jury  could  estimate  the  debt  in  no  other  mode  than 
that  pointed  out  by  law. 

The  plaintiff  contended,  that  he  was  entitled  to  the  nominal  sum  and 
interest,  and  offered  to  show  that  the  writing  obligatory  on  which  the 
present  suit  was  founded,  was  given  in  lieu  of  another  obligation  be- 
tween the  same  parties,  for  a  debt  contractedjong  before  the*revola- 
tionary  war.  He  insisted,  that  it  having  been  determined  at  Easton^ 
that  the  depreciation  act  was  binding  on  juries,  and  that  they  could 
not  legally  reduce  partial  payments,  it  would  follow,  that  where  that 
act  did  not  apply,  they  had  the  power  of  ^^  settling  and  adjusting  the 
demand,  according  to  equity  and  good  conscience  upon  due  considera- 
tion had  of  the  nature  and  circumstances  of  the  case. 

By  the  court.  This  is  not  a  necessary  consequence  of  the  decision 
cited.  We  set  here  as  a  court  of  law,  bound  by  certain  known  rules.  The 
legislature  has  not  thought  proper  to  clothe  the  jury  with  a  power  of 
determining  in  what  cases  the  depreciation  act  does  not  apply ;  but  has 
invested  auditors  with  that  authority,  under  the  control  of  the  court, 
and  has  armed  them  with  extraordinary  powers  to  effectuate  this  end, 
by  examining  the  parties  on  interrogatories.  Where  there  is  a  dis- 
pute about  depreciation,  auditors  alone  are  competent  to  give  relief. 
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Where  no  such  dispute  exists,  the  intervention  of  a  jury  becomes  in- 
dispensably necessary,  and  jurors  are  frequently  called  upon  to  decide 
cases,  wherein  partial  payments  have  been  made  in  continental  money, 
It  would  be  obviously  absurd,  that  in  such  instances,  there  should  be 
any  rule  restrictive  on  auditors,  but  not  binding  on  juries.  We  cannot 
go  into  the  offered  proofs,  no  authority  being  delegated  to  us  for  that 
purpose  ;  but  we  have  no  difficulty  in  saying,  that  if  the  plaintiff  makes 
out  his  case  before  auditors,  he  will  be  entitled  to  his  80/.  specie,  and 
interest.  Our  decision  of  the  principal  point,  rests  as  well  on  prece- 
dent as  principal.  In  a  case  at  Lancaster,  between  Benjamin  Graff 
and  John  Witmer,  and  others,  M'Eean,  C.  J.,  asserted  the  same^doo- 

trine. 

Let  the  jury  therefore  be  discharged,  and  the  plaintiff  apply  for  the 

nomination  of  auditors. 

Messrs.  Read  and  Evans,  pro  quer. 
Messrs.  Glymer  and  Biddle,  pro  def. 


■♦♦ 


Phh.tp  Zieber  against  William  Boos. 

Where  an  apprentice  has  not  been  regularly  bound  bj  indenture,  his  master  cannot  sup- 
port debt  against  the  clergyman,  for  marrying  him  without  publication  of  banns,  or 
consent  of  such  master. 

Debt  50/.    Flea  nil  debit  and  issue. 

The  declaration  stated,  that  Jacob  Zieber,  junior,  was  the  servant 
and  apprentice  of  the  plaintiff,  to  learn  the  trade  of  a  hatter ;  and  that 
the  defendant  being  a  clergyman  joined  him  in  marriage  to  Elizabeth 
Bickley,  he  being  under  the  age  of  twenty-one  years,  without  due  pub- 
lication of  the  banns,  and  without  a  certificate  of  the  plaintiff's  consent, 
by  which  action  had  accrued  to  the  plaintiff,*  to  demand  and  have  of 
the  defendant  50/. 

It  appeared  in  evidence,  that  Jacob  Zeiber,  sen.,  (the  father  of  the 
minor,)  had  agreed,  that  his  son  should  serve  the  plaintiff,  his  uncle,  as 
an  apprentice  for  four  years  from  the  15th  January  1791,  the  plain- 
tiff finding  him  clothes  and  night  schooling,  and  learn  the  hatter's 
trade.  The  lad  was  then  15  years  and  6  weeks  old,  and  assented  to 
the  contract.  He  accordingly  lived  with  his  uncle,  who  p^f  ormed  his 
part  of  the  agreement. 

The  defendant  performed  the    ceremony  of   marriage    between 

*  Under  the  act  of  assembly,  passed  14th  February  1729-80.  1  Dall.  St  Laws  246. 

Vol.  n.  21 
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him  and  the  said  Elizabeth  Bickley,  on  the  Ist  November  1794,  he 
then  being  18  years  and  11  months  old,  2^  monthB  of  his  time  with 

his  uncle,  being  unexpired.     The  girl  was  at  this  period  with  child  by 

him,  and  there  was  no  inequality  in*  the  match.     He  continued  to  serve 

his  uncle  the  remainder  of  his  time,  and  in  June  1795,  carried  his  wife 

and 'child  to  his  father's  house.     He  was  kindly  received  by  his  parents, 

and  they  appeared  satisfied  with  his  connection  both  then  and  since. 

Mr.  Clymer  for  the  defendant  excepted,  that  this  was  not  such  an 
apprenticeship,  as  entitled  the  plaintiff  to  bring  the  suit,  nor  could  lie 
be  considered  in  any  shape  as  the  person  grieved  by  the  marriage. 

The  lad  had  continued  with  the  plaintiff  the  full  time  agreed  on,  and 
his  connection  had  not  deprived  the  plaintiff  of  one  moment's  labor 
in  his  trade. 

Mr.  Evans  for  the  plaintiff.  Under  the  law  of  1730,  there  are  three 
descriptions  of  persons,  whose  clandestine  marriages  are  intended  to  be 
prevented.  1st.  All  minors  generally.  2d.  Minors  under  the  tuition  of 
parents  or  guardians.  8d.  Indented  servants.  Aparent  has  by  the  law 
of  nature  a  right  to  his  child's  services  till  he  becomes  sui  juris,  cum 
potestate  delegandi.  Mere  possession  is  sufi&cient  ground  of  action 
against  a  wrong  doer.  And  here  is  at  least  an  apprenticeship  dt  facto. 
The  gains  of  an  apprentice  belong  to  his  master ;  whether  he  is  legally 
apprentice  or  not,  is  no  ways  material.  1  Salk.  69.  Exercising  a  trade 
seven  years,  without  any  prosecution  with  effect,  is  a  sufficient  qualifica- 
tion for  a  baker,  though  he  had  never  been  an  apprentice,  according  to 
the  statute  of  5  Eliz.  1  Bl.  Rep.  233. 

Husband  dt  facto  may  support  a  suit  for  matters  done  by  his  wife, 
considered  as  his  servant,  though  she  had  been  married  to  another  hus- 
band, if  he  was  not  privy  thereto.  1  Stra.  80.  1  Woodeson,  423. 
Marriage  de  facto  is  sufficient  to  enable  a  husband  to  maintain  an  action 
on  a  bond  acknowledged  to  his  wife.  2  Salk.  437. 

The  court  will  not  minutely  inquire,  how  far  the  plaintiff  has  been 
grieved,  if  he  can  maintain  the  suit.  It  will  not  be  denied,  that  die 
marriage  of  his  apprentice  would  distract  his  attention  from  the  busi- 
ness of  the  shop.  It  is  of  great  importance  to  society,  that  premature, 
improvident  and  clandestine  marriages  of  infants  should  be  discouraged. 
Mr.  President  Rush  was  of  opinion  that  the  present  plaintiff  could  sup- 
port this  action ;  and  ordered  a  new  trial  in  the  Common  Pleas,  on  a 
verdict  being  given  for  the  defendant. 
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Per  curiam.  This  is  a  mere  abstract  question  of  law.  Oar  re- 
spect for  the  opinion  of  Judge  Rush  has  strongly  induced  us  to  give 
this  case  a  patient  hearing  ;  but  we  are  bound  to  follow  the  dictates  of 
our  own  judgments. 

One  who  sues  for  a  penalty,  must  bring  himself  clearly  within  the 
words  and  spirit  of  the  statute  which  creates  it.  The  allegata  and 
probata  in  such  cases  must  strictly  correspond.  Was  then  Young 
Zieber  the  servant  and  apprentice  of  the  plaintiff  at  the  time  of  his 
marriage.  His  servant  he  could  be,  according  to  the  common  accep- 
tation of  the  term,  and  the  resolution  of  this  court  in  bank,  on  the 
habeas  corpus  ad  subjiciendum  brought  against  Mrs.  Keppele.  In 
England,  an  infant  could  not  bind  himself  apprentice  by  the  common 
law  (unless  by  special  custom)  Cro.  Jac.  494,  nor  under  the  statute 
of  5  Eliz.  so  as  to  give  the  master  an  action  for  breach  of  his  inden- 
ture in  deserting  his  service.  Cro.  Car.  179.  Farrell.  15.  1  Lev. 
290.     1  Mod.  241.     6  Mod.  154. 

And  in  that  kingdom,  one  could  not  be  an  apprentice  without  deed. 
1  Salk.  68.     And  the  statute  of  5  Eliz.  c.  4^  directs  \the  binding  to 
be  by  indenture.     Where  the  writing  was  not  indented  at  the  time   of 
execution  thereof,  a  master  could  not  maintain  a  suit  for  enticing  away 
his  apprentice.  Sess.  Cas.  284.     1  Burn.   Just.  58,  (14th  edit.)     To 
remedy  these  mischiefs  in  Pennsylvania,  and  ^^  to  make  the  covenants 
between  masters  and  apprentices  mutually  obligatory,*'  a  law  was  enac 
ted  on  the  29th  September  1770,  (1  Dall.  St.  Laws,   540,   directing 
the  mode  of  binding  apprentices  by  indentures,  with  the  assent  of  their 
parents,  guardians  or  next  friends,  or  with  the  assent  of  the  overseers 
of  the  poor,  and  approbation  of  two  justices,  and  specifying  the  meth- 
ods of  redress  on  the  complaint  of  either  party.     The  now  plaintiff 
cannot  derive  any  pretentions  from  this  act.     It  is  not  necessary  for 
us  to  give  our  opinions  how  far  tbc  suit  might  be  maintained  by  the 
father  of  young  Zieber,  if  he  was  averse  to  the  connection,  which  does 
not  appear  to  be  the  case.    For  however  the  father  might  have  reason 
to  complain,  we  see  no  grievances  on  the  part  of  the  plaintiff.     The 
lad  regularly  attended  his  business  the  whole  of  th^  stipulated  period. 
His  present  wife  was  with  child  by  him  before  marriage.    He  was  bound 
in  morality  to  make  her  every  reparation  in  his  power,  and  there  was 
no  disparity  in  their  fortunes  or  rank  in  life.     Though  we  highly  con- 
demn unequal  and  imprudent  marriages,  contracted  by  minors  in  their 
early  years,  before  their  judgments  are  sufficiently  informed,  in  viola- 
tion of  their  filial  duties,  we  feel  ourselves  bound  to  assert,  that  the 
present  action  cannot  be  supported. 

Verdict  for  the  defendant. 
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AT  NISITEIUS,  AT  SUNBURY,  OCTOBER  ASSIZES,  1798. 

CORAM,  YEATE3  AND  SMITH  JUSTICES. 


Lessee  of  Richard  Diermoitd  against  Mart  Robinson  James  Stev- 
enson, Thomas  Ramsat,  and  William  Morrison. 

No  child  of  an  inteBtate  can  defeat  the  operation  of  the  law  respecting  the  appraisement 
of  lands ;  but  their  yendees  or  judgment  creditors  have  alien  on  the  child's  proportion 
of  the  valuation  monej.  A  plaintiff  in  ejectment  may  examine  one  of  the  defendants 
as  a  witness  with  his  own  consent  who  has  given  up  his  possession.  On  articles  of 
agreement  for  the  sale  of  lands,  if  the  vendor  has  made  a  conveyance  to  a  third  person 
afterwards,  it  may  be  read  in  evidence,  though  such  third  person  has  not  been  made  a 
co-defendant..  Children  entitled  to  the  distribution  of  lands  appraised,  bound  to  give 
refunding  bonds  under  proper  circumstances. 

EjBCTifENT  for  lands  in  Lycoming  township,  on  the  east  side  of 
'  Susquehannah. 

John  Walker  died  intestate,  seized  of  an  improvement  right  to  cer^ 
tain  lands  on  Pine  creek,  leaving  a  widow  and  eight  children.  On  the 
17th  Jane  1785,  a  pre-emption  warrant  issued  to  Jane  his  widow  and 
William  and  Henry  t^o  of  his  sons,  in  trust  for  themselves  and  the  other 
children,  on  which  a  survey  was  made  of  292  acres  and  142  perches. 

On  the  8d  October  1790,  John  Walker,   the  fifth  son,  applied  to 
the  Orphans'  Court  for  a  partition  or  appraisement  of   these  lands, 
which  were  accordingly  valued  at  674/.  Ss.  9d. ;  and  on  the  5th  July 
1791,  all  the  sons  refusing  to  take  the  premises  at  the  valuation,  they 
wer  confirmed  to  William  Morrison,   one  of  the  defendants,   who  had 
intermarried  with   Sarah,  the  eldest  daughter  of  the  deceased.     On 
the  20th  August  1791,  three  of  the  children  conveyed  their  three-ninth 
parts  to  Morrison,  and  he  having  made  an  agreement  with  the  lessor 
of  the  plaintiff  in  the  same  year  for  the  sale  of  the  lands,  the  same 
was  afterwards  rescinded.    And  on  the  26th  March  1792  he  entered 
into  articles  of  agreement  with  Deirmond  which  were  recorded  in  Au- 
gust 1794)  whereby  Morrison  covenanted  to  convey  to  Diermond  all 
the  lands,   on  condition  that  he  should  pay  to  Morrison  the  full 
valuation  money,   or  should    pay  the  vsduation  money  to  the  re- 
spective heirs,  or  should  pay  the  creditors  of  those  heirs,  or  should 
take  the  place  on  the  terms  fixed  by  the  Orphans'  Court  for  paymeat 
of  the  different  heirs  at  his  election.     On  Diermonds  performing  aay 
one  of  the  conditions,  Morrison  ''binds  himself  in  1000/.   to  make 
the  conveyance,  and  covenants  on  such  performance  to  give  him  poa« 
session  of  the  rents  and  profits. 

On  the   same  day,  an  appeal  was  entered  from  the  decree   of 
the  Orphans'    Court  to  the   Supreme  Court,  by  the  purchasers    of 
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the  shares  of  two  others  of  the  children,  which  was  dismissed  on  the 
15th  September  following,  when  Morrison  obtained  a  patent  for  the  land. 

On  the  30th  November  1792,  the  Orphans'  Court  made  a  distribu- 
tion of  the  yaluation  money,  and  accepted  a  recognizance  from  Mor- 
rison, with  sufiScient  surety  for  the  payment  thereof,  from  which  a  sec- 
ond appeal  was  brought,  which  was  also  finally  dismissed  on  the  25th 
January  1794. 

Benjamin  Walker,  eldest  son,  and  one  of  the  administrators  of  his 
father,  leased  the  lands  to  James  Stevenson,  (one  of  the  defendants,) 
and  Patrick  Dunn,  both  of  whom  in  the  end  of  November  1792,  ac- 
cepted new  leases  from  Morrison,  and  Morrison  admitted  the  interest 
of  the  landlord  to  be  in  Diermond,  with  whom  the  rents  in  arrear  were 
settled  by  the  tenants  in  his  presence,  and  he  moreover  delivered  the 
possession  of  the  premises  to  Diermond. 

In  July  1794,  Diermond  and  Morrison,  with  their  counsel,  met  at 
Sunburyby  appointment.  Diermond  brought  with  him  538/.  1«.  St/., 
which  he  was  willing  to  pay  to  Morrison,  but  insisted  on  a  general  war- 
ranty. The  form  of  a  conveyance  had  been  previously  agreed  on  by 
the  counsel  of  both  parties  without  sjuch  clause.  At  length,  however 
Diermond  was  willing  to  accept  a  bond  of  indemnity,  which  was  re- 
fused to  him,  and  Morrison  left  town  precipitately.  In  the  afternoon 
of  the  same  day,  Diermond  tendered  to  the  justices  of  the  Orphans' 
Court,  which  waa  then  sitting,  the  money  he  had  brought  up,  on  ac- 
count of  the  appraisement  of  the  lands,  but  they  refused  to  receive  the 
same  ;  whereupon  he  brought  his  ejectment  to  the  November  term  fol- 
lowing. 

It  appeared  that  a  suit  had  been  brought  to  August  term  1793, 
against  Benjamin  Walker,  surviving  administrator  of  the  said  John 
Walker,  by  Ephraim  Benham,  for  lands  which  had  been  conveyed  by 
the  said  John  with  general  warranty,  and  which  had  afterwards  been 
evicted  under  a  better  title.  An  amicable  arbitration  had  taken  place 
between  the  parties,  on  which  436/.  4^.  9d.  had  been  awarded,  but 
the  award  had  not  been  formally  subscribed.  On  the  settlement  of  the 
administration  account  on  the  21st  November  1784,  the  sum  of  48/. 
9^.  5d.  had  been  paid  by  the  administrators  beyond  the  amount  of  the 
personal  estate  of  John  Walker,  deceased. 

It  further  appeared,  that  three  judgments  had  passed  against  one 
John  Walker,  which  remained  unsatisfied  on  record,  but  that  one  of 
them  was  had  against  another  person  of  the  same  name,  and  the  others 
had  been  discharged,  though  not  so  entered.  Several  judgments  had 
also   been  obtained  against    the   said  William  Morrison,  Benjamin 
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Walker,   William  Walker  and  Henry  Walker,  previous  to  July  1791. 

Diermond  lodged  1836  dollars  in  court  to  pay  off  the  remainder  o£ 
the  consideration  of  the  premises,  and  Morrison  brought  into  court 
121/.  17 J.  4c?.,  the  money  he  had  received  from  Diermond,  and  the 
interest  thereon,  to  repay  the  same  to  him. 

In  the  course  of  the  trial,  it  was  admitted  by  the  counsel  on  both 
sides,  and  resolved  by  the  court,  that  no  child  or  children  of  the  intes- 
tate could  by  their  acts  defeat  the  operation  of  the  law  of  23d  May 
1764,  (1  Dall.  St.  Laws,  Append.  47,)  as  to  the  appraisement  of  the 
lands  of  the  ancestor,  when  the  same  could  not  be  divided  without  pre- 
judice to  or  spoiling  of  the  whole.  By  their  deeds,  they  can  transfer 
no  more  than  their  qualified  interests  in  the  land,  and  their  assignees 
hold  the  same  precisely  in  the  same  manner  as  they  themselves  held 
them,  subject  to  an  eventual  appraisement.  It  is  evident,  that  in  the 
first  instance,  the  lands  are  subjected  to  the  payment  of  the  patent's 
debts,  and  the  purparts  of  each  of  the  children  are  bound  by  judgments 
had  against  them  respectively.  When  the  real  estate  is  transmuted  into 
personalty,  under  the  operation  of  the  law,  approved  security  being 
given  in  the  Orphans'  Court  for  the  amount  of  the  appraisement,  the 
former  incumbrances  on  the  children's  undivided  shares  of  the  lands 
cease,  and  are  transferred  into  liens  on  ^their  respective  purparts  of  the 
valuation.  The  creditors  by  mortgage  or  judgment  still  retain  a  legal 
preference  as  to  their  demands  to  a  proportion  of  the  appraisement,  cor- 
responding with  the  children's  interest  in  the  lands. 

The  plaintiff  offered  James  Stevenson,  one  of  the  defendants,  as  a 
witness.  He  was  formerly  a  tenant  of  part  of  the  lands,  but  had  given 
up  his  possession  in  about  seventeen  months  after  the  commencement 
of  the  ejectment,  and  was  willing  to  be  sworn. 

The  opposite  counsel  objected  to  him  on  the  ground  of  interest,  but 
on  the  court's  mention  of  the  opinion  delivered  in  the  case  of  lessee  of 
Galloway  and  Patterson  v.  Hagerman,  under  similar  circumstances, 
afterwards  sanctified  in  bank,  the  objection  was  waived  and  the  wit- 
ness sworn. 

The  defendant's  counsel  offered  in  evidence  a  deed  from  Morrison 
and  his  wife  to  James  Hepburn,  esq.  for  the  lands  in  dispute,  in  con- 
sideration of  665/.  Os.  llrf.,  dated  10th  October  1794,  and  recorded 
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on  the  25th  of  the  same  moi^th  ;  and  it  was  contended,  1st.  That  Hep- 
burn should  be  considered  as  landlord.  2d.  That  defendants  might  by 
any  means  show  the  title  out  of  plaintiff.  3d,  That  this  suit  being  in 
effect  a  bill  in  chancery  to  carry  into  specific  execution  a  written  agree- 
ment, if  a  change  of  circumstances  had  arisen  from  Diermond^s  non- 
performance oE  his  agreement,  equity  would  examine  into  those  circum- 
stances before  a  decree  passed.  2.  Pow.  Cont.  260.  1  Bro.  Pari.  Cas. 
2T.  5  Vin.  Abr.  538,  pi.  18.  Gro.  and  Rud.  of  Law  and  Eq.  18.  A 
deed  under  seal  shall  be  received  in  evidence.  Dall.  63. 

The  plaintiff  objected  to  reading  of  the  deed,  and  insisted  that  the 
ejectment  having  been  originally  served  on  all  the  tenants  in  possession 
and  Hepburn  at  the  time  having  received  his  conveyance,  he  ought  to 
have  procured  himself  to  be  made  a  co-defendant.  He  shall  not  now  try 
hie  title,  where  he  has  been  guilty  of  laches,  and  without  being  subjected 
in  case  of  failure  to- payment  of  costs.  At  last  October  assizes,  Mor- 
rison was  made  a  co-defendant  by  consent,  and  Hepburn  might  then 
have  been  placed  in  the  same  situation,  if  ho  chose  to  come  in  on  equal 
terms.  Under  Xhe  stat.  of  11  Geo.  2,  c.  19,  the  landlord  may  by  leave 
of  the  court,  make  himself  defendant  with  the  tenant  in  possession,  in 
case  he  appear ;  but  it  is  optional  in  him  to  do  so  or  not.  2  Espin, 
165.  To  entitle  him,  he  must  be  actual  landlord,  one  who  has  been  in 
possession,  or  has  received  rents.  lb,  166.  2  Crompt.  Pract.  172,  173. 
Even  an  heir,  who  has  not  received  rent,  cannot  be  let  in  as  a  defend- 
ant. 3  Burr.  1203.  So  of  a  mortgagee,  2  Grompt.  173.  So  of  a  ces- 
tui que  trusty  not  having  been  in  possession.  3  Term  Rep.  783. 

It  is  not  universally  true,  that  a  defendant  in  ejectment  shall  be  per- 
mitted to  show  title  out  of  the  plaintiff ;  as  in  the  case  of  mortgagor 
and  mortgagee  :  but  it  is  insisted,  that  Morrison  cannot,  by  his  own 
sale  to  another,  affect  a  former  deed  made  by  himself,  and  previously 
recorded. 

This  suit  may  certainly  be  considered  as  a  bill  in  equity  in  some  res- 
pects, but  in  one  particular  it  fails.  The  plaintiff  could  not  make 
Hepburn  a  defendant  in  the  ejectment,  if  he  was  not  in  actual  posses- 
sion.    1  Salk.  256. 

By  the  court.  Hepburn  cannot  be  considered  as  landlord.  If  he 
had  even  received  the  profits  of  the  estate,  he  could  not  be  made  a  co- 
defendant  at  the  time  of  trial  without  consent.  He  has  slipped  his  time 
and  should  have  applied  earlier.  To  admit  him  now  would  be  a  sur- 
prise on  the  plaintiff. 

In  general,  a  defendant  in  ejectment    may  show  the  title   out 
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of  the  plaintiff,  (Hob.  103, 104.  Vaugh.  7,  8,  58,  60. 1  Mod.  278.  2 
Ld.  Ray.  1293.  4  Burr.  2487.  2  Term  Rep.  749)  and  thereby  pre- 
clude him  from  recovery.  But  to  this  rule  there  are  exceptions  ;  as  the 
case  put  between  mortgagor  and  mortgagee.  So  between  landlord  and 
tenant,  (2  Show.  126)  and  one  suing  on  Vk  mere  jus  possessionis 
against  a  trespassser  without  claim  of  title.  (Vaugh.  299.  Cro.  El. 
822,  438.  Cro.  Jac.  437.  1  Wills.  72,  272.  2  Wils.  338,  339.)  The 
title  of  a  trustee  in  ejectment,  shall  not  be  set  up  against  cestui  que 
trust.  (3  Burr.  1901.)  No  defendant  shall  shelter  himself  under  a  con- 
veyance from  himself  to  a  third  person  not  made  party  to  the  record, 
on  legal  principles. 

But  the  analogy  of  this  case  to  a  bill  in  equity  for  a  specific  execu- 
tion of  articles,  forms  the  most  important  consideration.  It  is  true, 
the  plaintiff  could  not  make  Hepburn  a  co-defendant,  unless  he  was  in 
possession  of  the  premises  ;  and  that  a  demurrer  would  lie  against  a  bill 
in  equity,  where  there  were  not  the  proper  parties.  (Mitf.  Pract.  144, 
145.)  In  some  such  cases,  the  chancellor  has  permitted  a  plaintiff  to 
amend  his  bill.  2  Cha.  Ga.  197.  2  Eq.  Ca.  Abr.  170. 

Had  Diermond  sued  for  relief  in  Chancery,  and  Morrison  in  his  an- 
swer had  stated,  that  Diermond  had  trifled  and  shown  backwardness  in 
performing  his  part  of  the  contract,  so  that  Morrison  had  been  compelled 
to  sell  the  premises  to  another  person,  such  second  sale  would  indubi- 
tably be  taken  into  consideration  with  all  its  circumstances,  by  a  court 
of  equity.  If  it  was  a  bona  fide  transaction  for  a  valuable  considera- 
tion, without  notice  either  express  or  implied,  the  Lord  Chancellor 
would  not  impeach  it ;  but  with  such  notice,  the  second  purchaser  would 
be  considered  as  a  trustee  for  the  first  contractor. 

Considering  the  conveyance  in  this  equitable  point  of  view,  the  court 
are  of  opinion,  that  the  deed  should  be  received  in  evidence,  and  it  was 
read  accordingly. 

But  express  notice  was  afterwards  proved  to  have  been  given  to 
Hepburn  before  he  made  the  purchase. 

When  the  evidence  was  closed,  the  defence  was  grounded  on  the 
laches  and  backwardness  of  Diermond,  in  not  paying  the  whole  consid- 
eration money ;  and  it  was  contended,  that  Morrison  was  under  no  le^al 
obligation  to  give  him  a  bond  of  indemnity. 

But  the  court  in  their  charge  to  the  jury  declared,  that  it  would  be 
highly  unreasonable  to  expect  that  Diermond  should  go  on  with  com- 
pleting the  purchase,  while  the  appeals  were  depending  from  the  pro- 
ceedings in  the  Orphan's  Court  which  might  eventually  annul  the  confir- 
mation of  the  lands  to  Morrison.     He  ought  to  be  secured  when  he 
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paid  his  money.  Moreover,  the  parties  by  their  counsel  mutually  vali- 
dated the  articles  in  July  1794,  at  ther  appointed  meeting. 

Bonham's  demand  against  the  estate  of  John  Walker  was  not  then 
regularly  adjusted.  Three  judgments  stood  against  the  same  estate 
apparently  unsatisfied ;  several  judgments  stood  against  four  of  the 
children,  the  amount  whereof  could  not  then  be  ascertained. 

The  balance  due  to  the  administrators,  and  Bonhdm's  debt,  were 
entitled  to  preference  in  payment,  and  the  shares  of  the  several  chil- 
dren in  the  appraisement  moneys  must  necessarily  be  diminished  in  pro- 
portion thereto.  The  liops  of  the  respective  judgment  creditors  against 
the  different  children,  must  also  be  deducted  from  their  purparts.  Un- 
der these  circumstances,  none  of  the  children  would  be  entitled  to  their 
shares  of  the  valuation,  unless  they  gave  refunding  bonds.  The  Or- 
phan's Court  had  refused  to  receive  the  money  tendered  by  Diermond 
and  make  the  appropriation.  This  work  he  could  not  himself  perform, 
but  he  was  willing  to  pay  the  residue  of  the  valuation  money  if  he  re- 
ceived an  indemnity,  which  was  in  effect  a  refunding  bond.  Express 
notice  of  the  previous  articles  of  agreement  has  been  traced  to  Hep- 
bum  before  he  made  his  contract,  consequently  he  can  claim  no  supe- 
rior equity,  but  rests  in  the  same  situation  with  Morrison.  If  therefore 
Diermond  has  lodged  in  court  the  full  sum  still  remaining  due  on  his 
contract,  this  is  such  a  case  as  chancery  would  refer  the  distribution  of 
the  money  to  a  master,  and  decree  the  specific  execution  of  the  agree- 
ment, and  the  plaintiff  would  be  entitled  to  recover. 

Verdict  for  the  plaintiff. 

Messrs.  Duncan,  Walker  and  Wallace,  pro  quer. 

Messrs  Ingersoll,  C.  Smith  and  Hall,  pro  dtf. 


>»  •  »■ 


Lessee  of  James  Hepbubn  against  William  Hutchinson. 

To  gire  efficacy  to  an  improyement  agdnst  a  written  title  under  the  law  of  8d  April  1792, 
the  former  must  appear  dearly  to  subsist  as  such  before  the  commencement  of  the 
latter.  •" 

Ejectment  for  202  acres  of  land  on  Delaware  Bun,  in  Turhett  town- 
fihip. 

The  plaintiff  claimed  under  an  application,  dated  20th  March  1792, 
founded  on  a  certificate  of  two  justices  of  the  peace,  that  the  lands  were 
unimproyed,  consequent  warrant  of  the  11th  April  following,  and  a  sur- 
vey of  202  acres,  on  the  28th  of  the  same  month,  and  patent  dated 
14th  May  1792. 
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The  defendant  rested  on  a  supposed  prior  improvement.  He  began 
to  cut  logs  on  the  ground  on  the  9th  April  1792,  two  days  anterior  to 
the  date  of  the  plaintiflPs  warrant. 

The  court  were  clearly  of  opinion,  that  this  case  was  not  within  the 
provision  contained  in  the  5th  section  of  the  act  of  3d  April  1792,  (3 
Dall.  St.  Laws,  210,)  "  that  deputy  surveyors  shall  not  by  virtue  of 
any  warrant,  survey  any  tract  of  land  that  may  have  been  actually  set- 
tled and  improved  prior  to  the  date  of  entry  of  such  warrant  with  such 
deputy,  except  for  the  owner  of  such  settlement  and  improvement.  "    A 
settlement  is  defined  by  the  3d  section  of  the  act  of  3d  December  1786, 
2  Dall.  St.  Laws,  488.     To  make  an  improvement  efficacious,  it  must 
subsist  clearly  as  such  before  the  commencement  of  an  adverse  written 
title.     If  the  defendant's  doctrine  should  be  sustained,  there  would  be 
no  possible  security  for  any  paper  title,  where  the  land  contemplated 
to  be  surveyed,  lie  at  a  distance  from  the  seat  of  government. 


Verdict  for  the  plaintiff. 


Messrs.  Duncan  and  Hall,  pro  quer. 
Messrs.  D.  Smith  and  Walker,  pro  def. 


»»  •  ♦» 


Lessee  of  John  Watt  and  Hugh  Watt  against  William  Gilmore. 

A  variance  between  the  commissioner's  advertisement  of  lands  to  be  sold  for  non-pa j- 

ment  of  taxes,  assessment  and  deed,  is  a  fatal  exception. 
A  commissioners'  deed  under  their  common  seal,  is  merelj  void. 

Ejectment  for  lands  in  Turbutt  iownship. 

The  plaintiff  claimed  under  an  application  entered  in  the  name  of 
Michael  Gillespie,  and  a  survey  made  thereon,  a  conveyance  by  him 
to  Jacob  Grove,  who  conveyed  to  Abraham  Latcha,  who  conveyed  to 
the  lessors  of  the  plaintiff  on  the  3d  December  1773,  in  consideration 
of  300/. 

The  defendant  claimed  under  a  deed  for  the  premises  from  the  com- 
missioners of  the  county  to  him  under  their  common  seal,  in  consider- 
ation of  12/.  bs.  The  lands  were  assessed  as  the  property  of  Allen 
Gillespie  and  James  Gailey,  for  the  years  1776, 1777,  1780  and  1785, 
and  sold  as  their  property  for  non-payment  of  taxes ;  but  were  adver- 
tised as  the  property  of  Charles  Gillespie  and  company. 
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• 

The  court  declared  that  the  variance  between  the  adyertisement, 
assessment  and  deed,  was  a  fatal  exception ;  but  it  was  clear  more- 
over, than  the  deed  was  a  mere  nullity,  being  made  under  their  com- 
mon seal,  which  they  were  not  authorized  by  law  to  use.  They  could 
only  convey  by  deeds,  under  their  hands  and  seal.  And  so  it  was  de- 
termined in  Snevely's  lessee  v.  Dickey,  at  the  last  May  assizes  for 
Bedford  county,  by  M*Kean  C.  J.  and  Smith  J. 

Verdict  pro  quer. 

Messrs,  Dut^can  and  Walker,  pro  quer. 
Mr.  D.  Smith,  prc^def. 

The  same  point  was  determined  in  another  cause,  resting  on  a 
sale  from  the  commissioners,  between  the  lessee  of  John  Singer  v. 
Philip  Moore,  and  a  verdict  given  accordingly  for  the  plaintiff. 

Mr.  D.  Smith,  pro  quer,    Mr.  Hall,  pro  dtf. 


Lessee  of  James  Black  against  Jambs  Hepbuknb,  Jhon  Gowdon^ 

William  Stebman  and  John  Smith. 

Ejectment  will  not  lie  for  a  mere  privilege,  or  incorporeal  hereditament. 

Ejectment  of  part  of  a  stone  dwelling  house,  opposite  to  No.  841,  in 
the  town  of  Lewisburgh,  and  of  a  p2ece  of  ground  of  the  breadth  of 
66  feet,  extending  to  low  water  mark,  coDtaining  one  acre  more  or 
less,  in  Buffaloe  township. 

The  plaintiff's  title  was  as  follows  :  A  patent  issued  to  Richard 
Peters,  dated  11th  August  1772,  for  820  acres,  bounded  on  the  east 
by  the  river  Susquehannah. 

He  conveyed  to  Ludwig  Derr,  on  the  17th  November  1778,  who 
laid  out  a  town  on  part  of  the  tract. 

On  the  5th  October  1785,  Ludwig  Derr  in  consideration  of  41/., 
granted  two  lots.  No.  6  and  341,  to  Francis  Geise,  as  follows  :  (first 
describing  lot  No.  6,)  "the  other  lot  situate  on  the  west  side  of  Water 
street,  in  the  town  of  Lewisburgh  aforesaid,  in  the  county  of  Northumber- 
land, marked  No.  841,  containing  in  breadth  66  feet  and  extending  in 
length  or  depth  157  feet,  6  inches,  bounded  northward  by  Pine  alley, 

^restward  by alley,  southward  by  lot  No. and  eastward  by 

Water  street  aforesaid  (being  parts  of  &c.)  together  with  the  free  use  and 
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• 

privilege  of  said  Cherry  alley,  Pine  alley  and alley,  and  of  a 

landing  place  on  the  bank  of  the  river,  opposite  to  and  of  the  same 
breadth  of  the  lot  No.  841 ,  being  66  feet  with  all  and  singular  the 
wayis;,  water  courses  passages,  rights,  liberties,  privileges,  heredita- 
ments and  appurtenances  whatsoever  thereunto  belonging,  or  in  any 
wise  appertaining,  and  the  reversions  and  remainders,  rents,  issues 
and  profits  thereof,  and  all  the  estate,  right,  title,  interest,  property, 
claim  and  demand  whatsoever,  both  at  law  and  in  equity,  of  him  the 
said  Ludwig  Derr,  of,  in,  or  to  the  hereby  granted,  or  mentioned  to 
be  granted  premises,  to  have  and  to  hold,"  &c.  &c. 

The  intermediate  ground  between  the  eastern  boundary  of  lot  No. 
841,  and  the  low  water  mark  of  the  river  Susquehannah,  formed  the 
present  controversy.  On  part  thereof  the  stone  dwelling  house  was 
erected,  but  the  landing  on  the  river  was  not  inclosed  or  obstructed. 

On  the  24th  January  1793,  Francis  Geise  and  wife  conveyed  to 
Peter  Seidel  both  lots  in  consideration  of  75/^  with  the  foregoing  priv- 
ileges ;  who  on  the  22d  April  1795,  conveyed  lot  No.  341,  to  the 
lessor  of  the  plaintiff,  in  consideration  of  800/. 

The  evidence  being  closed  on  the  part  of  the  plaintiff,  Mr.  Duncan 
for  the  defendant  moved,  that  the  plaintiff  should  be  nonsuited. 

It  cannot  be  pretended,  that  the  plaintiff  hath  shown  any  right  to 
the  soil  of  the  gi*ound  in  controversy,  or  that  the  landing  place  has 
been  obstructed.  The  present  suit  therefore  is  an  ejectment  for  light, 
air  and  prospect,  which  it  is  contended  is  not  supportable.  It  does 
not  appear  by  the  conveyance,  that  Geise  had  an  exclusive  right  to 
the  landing  place,  but  that  he  and  his  assignees  were  to  have  the  priv 
ilege  thereof  in  common  with  the  other  inhabitants,  in  the  same  man- 
ner as  they  were  to  enjoy  the  streets  and  alleys.  If  this  acticn  then 
could  be  maintained,  every  owner  of  a  lot  in  the  town,  would  also  be 
entitled  to  bring  his  ejectment,  which  would  be  absurd  in  the  extreme. 
An  indictment  for  forcible  entry  and  detainer  will  not  lie  for  distur- 
bing one  in  a  way,  or  in  such  such  like  easement.  1  Hawk.  146,  § 
81.  Ejectment  lies  by  the  owner  of  the  soil  of  a  highway,  because 
the  title  to  the  freehold  is  in  him,  and  he  may  recover  it,  subject  to 
the  right  of  passage  of  others.  1  Burr.  143.  But  it  will  not  lie  for  a 
right  of  fishery,  nor  in  any  case  where  there  cannot  be  an  entry 
and  expulsion.  SMod.  278.  Cro.  Gar.  492.  Nor  will  it  lie  for 
any  thing  whereof  the  possession  cannot  be  delivered  by  the  sheriff, 
under  an  execution.  Bull.  99.  2  Espin  127.  To  assert  that 
the    rays    of    the  sun,  the  motions  of    the    winds   or    prospective 
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views  are  objects  of  such  delivery  of  possession,  would  be  highly  farcical. 

Merssrs.  Hall  and  Roberts  contended,  that  by  the  true  construction 
of  the  deed  to  Qeise,  the  privilege  of  the  landing  place  apposite  to  lot 
No.  341,  wafl  vested  in  the  owners  of  that  lot.  It  does  not  appear, 
that  it  was  dedicated  as  a  public  landing,  and  such  a  general  privilege 
might  in  many  instances  defeat  the  interests  of  the  proprietors  of  the 
lot.  A  building  placed  on  any  portion  of  the  intervening  ground,  how- 
ever small,  would  injure  the  passage  from  the  lot  to  the  landing  place, 
and  be  detrimental  to  the  plaintiff.  He  had  every  right  to  the  ground 
opposite  to  the  lot,  except  that  of  inclosing  it.  There  are  exceptions 
to  the  rule,  that  ejectment  will  oniy  lie,  where  the  matter  demanded 
may  be  delivered  over  to  the  plaintiff,  since  it  has  been  held  to  lie  for 
common  appendant  or  appurtenant,  though  not  per  cause  de  vicinage. 
1  Stra.  54.  2  Espin.  127. 

Mr.  Ingersoll  also  for  the  plaintiff,  moved  that  the  trial  of  the  cause 
should  go  on  upon  its  merits,  and  that  the  legal  point  should  be  reserved 
for  further  considerations.  It  would  tend  to  expedition,  in  case  the 
court  should  at  a  future  day  be  of  opinion  that  the  action  was  main- 
tainable. 

By  the  court.  The  boundaries  of  all  actions  ought  to  be  preserved. 
8  Mod.  275.  On  the  present  motion,  where  our  opinions  on  a  mere 
law  point  are  with  the  defendant,  we  cannot  permit  the  cause  to  go  on, 
without  declaring  them,  and  reserve  the  point.  If  it  should  turn  out 
that  we  are  mistaken,  the  court  will  award  a  new  trial  without  costs. 

Incorporeal  things  are  in  their  nature  invisible,  qiuB  neque  tangi. 
nee  videri possunty  and  therefore  are  not  in  their  nature  capable  of 
being  delivered  in  execution.  The  general  rule  is,  as  has  been  stated 
hy  the  defendant,  that  ejectment  will  only  lie  for  things  whereof  pos- 
session may  be  deilvered  by  the  sheriff.  The  case  of  common  append- 
ant or  appurtenant  is  in  some  degree  an  exception  ;  but  there  the 
officer  by  giving  posession  of  the  land  gives  possession  of  the  common. 
1  Stra.  54.  The  plaintiff  has  shown  no  title  to  the  soil  of  the  inter- 
mediate ground  in  dispute  whatever  privilege  he,  or  the  other  towns- 
men, may  have  to  the  landing  place.  Ejectment*  will  not  lie  for  a 
fishery,   the   diversion  of  a  water  course ;   (Yelv.  143,  1   Brownl. 

EjectmeDt    wiU  lie  for  a  boilary  of  salt ;  pro  Staff no^  or   de  Ovrgite  ;    because  in  al  1 
these  cafies,  the  terma  oomprehend  both  land  and  water.  Bunn.  Eject  86,  87. 
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142  Runn.  Ejectment.  36,  )  and  the  reason  given  is,  that  it  is  imposfiible 
to  give  possession  of  a  thing  which  is  transient  and  always  ninnmg. 
Bat  in  both  instances,  an  action  on  the  case  in  nature  of  an  assize, 
will  lie  for  distnrbauce. 

So  here,  the  objects  demanded  by  the  present  suits  are  fleeting  in 
their  nature,  and  in  a  state  of  constant  charge,  not  susceptible  of  actual 
possession,  nor  deliverable  in  execution.  And  therefore  we  apprehend 
that  the  form  of  action  has  been  misconceived. 

The  plaintiff  suffered  a  nonsuit 
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Abraham  Stout  against  Rudolph  Rassel. 

The  law  of  England  as'to  mutual  promises  is  not  applicable  to  PennsylTania.  The  day 
laid  in  the  declaration  on  a  parol  contract  is  not  material  on  evidence.  Court  wilj 
not  direct  a  nonsuit,  where  the  proofs  are  variant  and  contradictory.  Credit  of  a 
witness  not  to  be  impeached  by  charges  of  offences  of  which  he  has  not  been  con- 
victed. 

Special  action  on  the  case.  The  plaintiff  declared  that  whereas 
George  Savin  (alias  Green)  was  indebted  to  him  in  100/.  the  defend- 
ant, in  consideration  that  the  plaintiff  promised  to  accept  him  as  his 
debtor  in  the  room  of  the  said  George,  on  the  2d  ^uly  1790,  promised 
to  pay  him  the  said  100/.  within  six  weeks  from  that  time  or  sooner: 
nevertheless,  &c.   Flea  non  assumpsit. 

The  evidence  on  the  trial,  tmrned  out  as  follows : 

Savin  was  an  artful  swindler,  and  gulled  a  number  of  ignorant 
persons  who  deliver  to'him,  divers  sums  of  gold  and  silver,  under  a  pre- 
tence that  he  would  double  the  amount  by  some  chemical  process  in  a 
short  peroid.  He  first  received,  as  if  reluctantly,  some  small  sums, 
and  delivered  to  the  adventurers  in  his  bank  (  so  called  )  a  few  days 
afterwards,  genuine  Spanish  dollars  apparently  new,  doubling  the  sums 
paid  him.  When  his  frame  was  sufficiently  known,  and  the  avarice  of 
the  weak  people  in  the  neighborhood  highly  inflamed,  he  soon  got  into 
his  custody  considerable  sums,  and  then  decamped  privately  in  the 
night  from  his  haunt — a  retired  place  twelve  miles  distant  from 
Beading,  and  concealed  himself  in  Dawphin  county.  To  his  latter 
hiding   place  he  was  pursued  by  the    plaintiff  and   one  Francis 
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Umbehocker,  two  of  his  dupes,  who  offered  a  reward  for  apprehend- 
ing him.  The  person  whom  they  made  use  of  for  this  purpose,  ingeni- 
ously held  out  to  the  defendant,  the  lure  of  having  200/.  in  specie 
at  home,  ready  to  be  put  into  Savin's  bank,  if  he  would  come  to  his 
house  and  receive  it,  for  multiplication.  Some  strong  suspicious  cir- 
cumstances were  shown  against  defendant,  as  being  in  combination 
with  Savin.  The  latter  first  came  to  the  house  in  pursuance  of  the 
scheme  about  10  o'clock  at  night  of  the  2d  July  1790.  The  plaintiff 
and  Umbehocker  lay  concealed  in  the  barn,  and  were  notified  of  Sav- 
in's presence.  On  their  appearance,  Savin  was  alarmed,  and  desired 
them  to  walk  up  stairs  with  him.  On  a  signal  given,  the  defendant 
also  appeared,  and  some  altercation  took  place  ;  but  afterwards  on  be- 
ing informed  of  their  respective  demands,  he  became  security  for  Sav- 
in's appearance  at  his  house  the  next  morning  before  day.  Thither 
they  all  came  on  the  3d  July  1790,  and  defendant  promised  to  pay 
the  plaintiff  his  demand  against  Savin  100/.  within  six  weeks  from 
that  time,  or  sooner  ;  and  as  Savin  owed  to  Umbehocker  303  dollars 
and  11  cents,  to  pay  him  100  dollars  down  and  the  residue  on  the 
Tuesday  following  at  the  same  house  in  Dauphin  county.  Whereupon 
Savin  was  at  liberty. 

There  was  some  diversity  between  the  witness  as  to  what  was  the 
real  object  of  the  parties  in  pursuing  Savin,  whether  to  sue  him  for 
their  demands,  or  to  prosecute  him  for  a  cheat  and  conspiracy. 

It  was  also  questionable,  whether  the  defendant's  promise  was  not 
grounded  on  the  liberation  and  entire  discharge  of  Savin,  and  not  on 
the  plaintiff's  assumption  to  accept  the  defendant  as  his  debtor  in  lieu 
of  Savin.  One  of  the  witnesses  swore,  that  mutual  promises  passed 
on  the  occasion. 

The  testimony  for  the  plaintiff  being  concluded,  the  defendant's 
counsel  moved  for  a  nonsuit  on  three  grounds. 

Ist.  That  the  plaintiff's  demand  was  originally  founded  on  a  fraud- 
ulent transaction,  between  him  and  Savin. 

2d.  That  there  were  several  material  variances  between  the  declara- 
tion and  the  evidence  adduced  in  support  of  it. 

3d.  That  the  contract  on  the  part  of  the  defendant  militated  against 
V       the  principals  of  society,  and  tended  to  the  public  injury. 

On  the  first  head,  it  was  urged,  that  the  plaintiff  could  not  bave 
supported  a  suit  against  Savin  for  the  sum  paid  to  him.  He  could 
not  be  considered  as  an  innocent  sufferer.  It  was  obvious  to  com- 
mon sense,  that  Savin  could  make  two  dollars  out  of  one,  except 
by  frauds  on  other  persons.  Add  to  this,  he  must  naturally  be 
supposed  to  retain  dome  of  the  cash  received  for  his  extraordinary 
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services.  The  more  distinguished  personages  must  have  had  it  in  con- 
templation, to  enrich  themselves  by  the  plunder  of  others,  who  acted 
inferior  parts.  It  is  impossible  that  the  plaintiff  could  have  seriously 
believed  his  loan  could  in  so  short  a  time  have  inci^eased  two-fold  by 
any  other  mode  than  by  despoiling  and  tricking  of  others.  By  his 
improper  conduct,  he  recommended  Savin  to  public  confidence.  Con- 
tracts immoral  in  themselves,  or  militating  against  the  general  policy 
of  the  country,  are  merely  void.  1  Pow.  on  Contracts,  165.  166, 167, 
Contracts  tending  to  a  fraud  on  the  public  are  invalid,  lb.  185. 
Doug.  450,  (last  edit.)  So  of  a  contract  to  puff  goods  at  auction.  1 
Pow.  on  contracts,  186.  Treat.  Eq.  24. 

On  the  second  head,  it  was  said,  that  two  material  variances  had  oc- 
curred. The  plaintiff  has  bound  himself  down  by  his  declaration ,  to 
prove  a  special  contract  on  the.  2d  July  1790.  The  defendant  is  al- 
leged to  have  promised  to  pay  the  money  within  six  weeks  from  that 
time,  or  sooner.  This  makes  the  day  material,  as  thereon  must  rest 
the  period  of  payment,  and  incorporates  the  day  with  the  essence  of 
^he  contract. 

Again,  the  preponderance  of  proof  was,  that  the  defendant  prom- 
ised to  pay,  in  consideration  of  the  defendant's  actual  discharge  of 
Savin,  and  that  he  did  not  rely  on  any  assumption  to  receive  him  as 
his  debtor.  If  this  was  the  case,  the  plaintiff  may  bring  a  second  suit 
on  the  actual  discharge  of  Savin,  and  the  verdict  in  this  action  could 
not  be  pleaded  in  bar  against  him.  The  two  contracts  are  wholly  dis- 
similar. If  a  contract  be  proved  otherwise  than  as  alleged,  that  is  not 
good  evidence  to  maintain  the  declaration.  Gilb.  Law  Evid.  190, 191. 
Doug.  665.  1  Term  Rep.  447.  Unless  the  whole  contract  is  set  out, 
the  declaration  cannot  be  supported.  lb.  240. 

On  the  third  head,  it  was  urged,that  the  present  contract  was  corrupt, 
and  injurous  to  society.  The  object  of  the  plaintiff  and  Umbehocker 
was  not  to  bring  civil  suits  for  their  demands,  but  to  prosecute  Savin 
criminally.  It  was  known,  that  he  had  committed  a  gross  offence,  and 
some  years  afterwards  he  was  convicted  of  it.  To  permit  him  to  escape, 
after  offering  a  reward  for  apprehending  him,  was  a  public  injovy, 
and  operated  as  a  sacrifice  of  the  social  interests  to  individual  avarice. 
Savin  might  surely  be  indicted.  An  intent  to  deceive  the  king's  sub- 
jects is  thus  punishable.  Dall.  44.  An  indictment  lies  for  maliciously 
and  wickedly  killing  a  horse.  lb.  338.  So  for  killing  a  dog.  22  Mod. 
837. 

It  will  not  be  pretended,  that  a  robbery  or  larceny  can  be  le- 
gally compounded  by  the  parties  injured,  or  that  the  promises  of 
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third  persons  to  make  them  compensation,  if  they  suffered  the  cul- 
prits to  escape,  could  be  enforced  in  a  court  of  law.  Frauds  in  the 
present  state  of  society,  are  frequently  more  dangerous  to  the  com*, 
munity  than  felonies  ;  and  it  never  can  consist  with  sound  policy  to 
commit  the  prosecution  of  public  offences  to  the  will  of  individuals. 
Every  contract  which  tends  to  screen  a  person  from  a  criminal 
charge  is  illegal,  as  well  as  immoral.  A  bond  given  to  effectuate 
the  withholding  of  a  prosecution  for  perjury,  is  void  at  common 
law.     2  Wils.  344  to  348.     1  Espin.  197. 

The  plaintiff's  counsel  answered,  that  the  first  and  third  excep* 
tions  were  matters  of  evidence  on  varying  proofs.  So  also  of  the 
second  variance  relied  on.  The  jury  were  the  proper  judges  of  this 
evidence,  and  it  was  hoped  they  would  draw  different  deductions 
therefrom. 

As  to  the  day  in  the  declaration,  being  laid  on  the  second,  instead 
of  the  third  day  of  July,  the  objection  was  of  no  moment.  If  the 
suit  had  been  instituted  the  day  before  the  money  became  due,  the 
defendant  might  have  taken  the  advantage  of  this  precipitancy ;  and 
on  the  general  issue  of  non-assumpsit,  every  material  averment  is 
put  in  issue.    2  Bl.  Hep.  840. 

In  an  action  for  a  false  return,  plaintiff  set  out  that  he  was 
chosen  on  the  Ist  October,  according  to  the  custom ;  on  evidence 
it  appeared  that  the  custom  was  to  choose  on  the  29th  September, 
and  that  the  plaintiff  was  then  chosen.  Held  to  be  suflScient  to 
support  the  declaration.  Bull.  209.  Garth.  228.  In  declaring  on 
parol  contracts,  the  time  alleged  is  wholly  immaterial ;  it  is  matter 
of  form  but  not  of  substance.  1  Stra.  21.  2  Stra.  806.  Time  in 
assumpsit  is  a  mere  circumstance,  and  forms  no  part  of  the  issue. 
1  Salk.  223.     But  it  is  otherwise  on  written  contracts. 

This  action  is  founded  on  a  mutual  promise,  which  is  a  good  con- 
sideration in  assumpsit.  Hob.  88.  In  cases  of  mutual  covenants, 
one  party  may  have  his  action  before  he  has  performed  his  part.  1 
Ld.  Eay.  124. 

\_Sedjper  car.  This  law  will  not  hold  in  Pennsylvania,  since  the 
Defalcation  Act  of  1705,  (1  Dall.  St.  Laws,  65,)  because  the  adverse 
party  may  give  any  bond,  bill,  receipt,  account  or  bargain  in  evi- 
dence ;  and  so  it  has  been  heretofore  ruled.] 

Money  advanced  for  procuring  a  commission  in  the  marines;  the 
purchaser  after  six  months,  being  discovered  to  have  worn  a  livery, 
was  discharged;  the  money  was  decreed  to  be  repaid  with  interest. 


VoL  n.  22 
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Ambl.  432.    They  also  cited  1  Ld.  Ray.  857,  620.    1  Salk.  29. 
Cowp.  199. 

By  the  court.  The  day  alleged  in  the  declaration  being  variant 
from  the  day  on  which  the  promise  was  made,  is  no  ground  for  or- 
dering a  non-suit.  This  appears  very  fully  from  the  cases  cited  by 
the  plaintiff's  counsel.  If  the  jury  i^ould  find  a  special  verdict  in 
the  terms  of  the  declaration,  (1  Stra.  22,  and  the  cases  were  cited,) 
but  with  the  alteration  of  the  day,  there  could  be  no  difficulty  as 
to  the  court's  rendering  judgment  thereon  for  the  plaintiff.  And 
oven  in  criminal'  cases,  it  is  a  settled  rule,  that  the  day  laid  in  the 
indictment  is  not  material  upon  evidence.  2  Hawk.  434,  cap.  46,  § 
32. 

The  remaining  objections  rest  on  &ct8,  which  it  is  not  the  pro- 
vince of  the  court  to  ascertain.  If  the  plaintiff  contemplated  an  in- 
crease of  his  money  by  the  spoils  of  others,  the  original  transaction 
was  immoral,  and  he  could  not  recover  his  debt  from  Savin,  and 
consequently  the  defendant  could  not  be  substituted  in  his  place. 
But  the  effects  of  credulity  are  almost  incalculable.  Even  Lord 
Hale  believed  there  were  witches  in  the  last  century  I  How  many 
ingenious  and  learned  men  have  been  ruined  by  their  researches  for 
the  philosopher's  stone,  in  order  to  transmute  other  metals  into 
gold  t  How  great  was  the  general  frenzy  for  South-sea  stock  in  Eng- 
land, in  the  present  century,  when  a  share  which  cost  1002.  was  sold 
for  8002.  and  upwards }  Have  we  not  experienced  events  amongst 
ourselves  within  these  few  years  past,  as  to  scrip,  now  almost  incred- 
ible ?  If  therefore,  the  jury  should  be  of  opinion,  that  such  was 
the  plaintiff's  infatuation  or  ignorance  at  the  time,  that  he  believed 
his  money  might  be  doubled  without  fraud,  and  that  he  and  Savin 
were  not  in  jHxri  delicto^  there  would  be  no  ground  of  defence  by 
the  latter  against  hkn. 

So  if  the  jury  give  credit  to  the  witness,  who  swore  that  the  de- 
fendant's promise,was  grounded  on  the  plaintiff's  promise,  the  court 
will  be  supported  by  the  evidence ;  and  if  they  are  further  satisfied, 
that  the  view  of  the  plaintiff  in  pursuing  the  impostor,  was  merely 
to  get  back  his  money,  and  that  he  entertained  no  idea  of  institat- 
ing  a  criminal  prosecution  against  him,  or  of  stopping  it  afterwards, 
the  last  exception  would  then  also  be  obviated:  otherwise  not,' in 
both  instances. 

These  questions  however  the  jury  alone  are  competent  to  deter- 
mine.   Et  facto  oritv/r  ju9. 

In  the  course  of  the  trial,  it  was  proposed  by  the  defendant's 
counsel,  to  ask  one  of  the  plaintiff's  witnesses,  whether  he  h^d 
not  been  conmiitted  to  the  gaol  of  Cumberland  county  as  an  ac- 
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complice  of  Savin  ?  and  Bex  v.  Edwards,  4  Term  Bep.  440,  was 
cited  in  sapport  of  the  question  propounded. 

But  the  court  thought  there  was  impropriety  in  the  question. 
The  credit  of  a  witness  is  only  to  be  impeached  by  his  general 
character,  and  not  by  charges  of  particular  offences  of  which  he  has 
not  been  convicted.  In  the  case  relied  on,  the  question  was  asked 
not  of  a  witness,  but  of  one  who  offered  himself  as  bail  for  another 
indicted  of  grand  larceny,  whether  he  had  not  stood  in  the  pillory 
for  perjury ;  and  on  his  answering  in  the  a£5rmatiye,  he  was  rejected. 

Yerdiet  jpro  quer.  for  149Z.  17«.  6rf.  damages. 

Messrs.  Clymer  and  Bead,^r<?  yi^r. 

Messrs.  IngersoU,  Hopkins  and  Fisher,  jpro  def. 

A  motion  was  afterwards  made  for  a  new  trial,  and  a  rule  to  show 
cause  obtained ;  but  the  argument  coming  on  in  December  term 
1799,  the  defendant's  counsel  discharged  the  rule. 


■«^ 


Francis  TJmbehookeb  against  Budolph  Bassel. 

In  a  special  action  on  the  case,  if  a  different  contract  is  proved  from  that  laid  by  the  dec- 
laration,  the  plaintiff  falls. 

Spbcial  action  on  the  case.  The  plaintiff  declared  that  whereas 
Gteorge  Savin  (alias  Green)  was  indebted  to  him  in  116Z.  6*.,  the 
defendant  on  the  2d  July  1790,  in  consideration,  that  the  plaintiff 
promised  to  accept  him  as  his  debtor  in  the  room  of  the  said  George 
promised  to  pay  him  the  said  116Z.  5«.  at  the  house  of  the  said 
Francis  (in  Berks  county,)  and  although  the  said  Budolph  had  af- 
terwards paid  him  37Z.  10«.  part  of  the  said  116/.  5*.  yet  he  had  not 
paid  him  the  residue  thereof  being  78Z.  10*.  although  he  had  been 
reqaested  so  to  do  on  the,  &e. 

The  merits  of  this  cause  have  been  disclosed  in  the  preceding 
report.  It  is  there  mentioned,  that  Savin  was  indebted  to  the  now 
plaintiff  in  ZOZ^  dollars,  which  are  equal  in  value  to  IIU.  13*.  4<f. 
Consequently,  on  the  defendant's  paying  37Z.  10«.,  the  sum  of  76/ 
S&  4<?.  remained  due ;  and  that  the  defendant  promised  to  pay  the 
amount  at  his  own  house  (in  Dauphin  county)  whereas  the  plain- 
tiff alleges,  that  it  was  to  be  paid  at  his  house  (in  Berks  county.) 
The  same  counsel  for  the  defendant  again  moved  for  a  nonsuit  on 
these  two  variances,  and  referred  to  the  cases  cited  in  the  former 
action.  They  also  insisted  that  the  declaration  was  faulty,  by  lay- 
ing the  breach  in  non-payment  of  78/.  10*.  whereas  according  to 
the  plaintiff's  own  statement,  it  should  have  been  78/.  15*. 
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The  court  hereupon  observed,  that  this  last  matter  should,  if  nec- 
essary, be  urged  in  arrest  of  judgment. 

The  plaintiff's  counsel  referred  also  to  their  former  cases,  and 
moreover  cited  Co.  Lit.  282,  a.  h.  In  actions  for  things  of  a  trans- 
itory nature,  the  place  laid  is  not  material.  On  insirmd  compvim- 
setj  the  plaintiff  may  recover  less  than  he  declares  for ;  and  on  a 
policy  of  insurance,  where  the  plaintiff  has  declared  for  a  total  loss, 
he  may  still  recover  as  for  a  partial  loss  ;  though  in  both  instances 
the  law  was  formerly  otherwise.  Bull.  Ni.  Pri.  129.  Debt  on  a 
tnut^ultus  for  200Z. ;  verdict  for  the  plaintiff  for  100/.  and  nil  dM 
for  the  residue ;  though  debt  is  an  entire  thing,  and  cannot  be 
recovered  in  part,  yet  tlie  court  refused  to  grant  a  new  trial.  2  Bla. 
Rep. 

The  court  adopted  the  language  of  Ld.  Mansfield  in  Bristow  v. 
Wright  and  Page.  Doug.  666,  2d  ed.  "The  strong  bias  of  their 
minds  has  always  leaned  to  prevent  the  manifest  justice  of  a  cause 
from  being  defeated  by  formal  slips,  which  arise  from  the  inadver- 
tence of  gentlemen  of  the  profession ;  but  that  it  was  better  for  the 
sake  of  justice,  that  the  strict  rule  should  prevail."  It  is  clearly  as- 
certained by  the  evidence,  without  any  contradictory  proof  what- 
ever, that  Savin  was  indebted  to  the  plaintiff  in  the  sum  of  IISL 
ISs  4^.,  and  the  defendant's  promise  to  pay  was  confined  to  that 
sum  alone,  and  the  place  fixed  on,  was  at  his  own  house  in  Dauphin 
county.  The  plaintiff  has  asserted  a  contract  wholly  dissimilar, 
both  as  to  the  sum  due  to  him,  and  as  to  the  place  of  payment 
The  allegata  et  probata  are  materially  variant,  and  it  is  out  of  the 
power  of  the  court  to  assist  the  plaintiff.  The  rule  is,  that  "  it  is 
necessary  in  these  kind  of  cases  to  set  out  the  contract  in  the  dec- 
laration ;  and  if  it  be  different  in  any  part,  the  whole  foundation  of 

the  action  fails,  because  the  contract  is  entire."    Per  Buller  Just. 
1  Term  Rep.  240. 

Plaintiff  nonsuit. 


■♦♦' 


Lessee  of  James  MoCally  against  Samuel  Fsanklin. 

Contents  of  a  deposition  lost,  refused  in  evidence  under  certain  circumstances. 

Ejectment  for  lands  in  Middle  Paxtang  township. 

The  defendant  had  taken  the  deposition  of  John  Murray,  esq.  nn 
der  a  rule  of  court,  having  given  regular  notice  thereof  to  the  lessor 
of  the  plaintiff.  The  deposition  being  lost,  parol  evidence  was 
offered  of  its  contents  ;  and  it  was  insisted,  that  as  parol  proof  of  a 
record  lost  or  burnt  might  be  received,  so  it  might  in  the  present 
instance. 


I 
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The  defendant  being  Bworn,  said,  that  he  had  of  his  own  accord 

delivered  the  deposition  to  the  witness  at  a  former  Coart  of  Nisi 
Prius,  in  order  to  refresh  his  memory,   and  had'  never  received 

it  again.     He  once  called  on  the  witness  for  the  deposition,  but  he 

could  not  tell  where  it  was,  and  said  he  had  been  in  the  liabit  of 

destroying  such  papers.    The  defendant  lived  about  one  mile  from 

,he  witness,  who  lingered  in  his  last  illness  above  three  months  be- 

bre  he  died  ;  and  the  defendant  had  never  called  on  him  to  take  a 

second  deposition. 

The  court  overruled  the  parol  evidence  offered,  from  the  darger 

of  the  precedent.    Admitting  the  purest  intentions  in  the  party 

who  would  prove  the  contents  of  a  deposition,  it  is  evident  that 

innumerable  mistakes  must  ensue  from  the  practice.     How  often 

is  testimony  misunderstood  or  perverted  in  open  court  i    Nothing 

but  absolute  necessity  can  justify  such  parol   evidence.    But  here 

the  defendant  knew  the  deposition  was  lost  during  the  witness's 

life.     He  might  have  supplied  the  lost  without  great  diflSculty. 

He  lived  but  one  mile  from  the  witness,  who  lingered  in  his  last 

illness  above  three  months,  and  yet  no  efforts  are  used  to  replace 

the  deposition.     Such  circumstances  of  laches  and  neglect  deserve 

no  favor. 

Verdict  for  the  defendant. 
Mr.  Hamilton,  pro  quer. 

Messrs.  Duncan  and  Montgomery,  ^e?  def. 


•  • 


<»  %  ** 


Paul  Gemberlino  against  Catharine  Myeb  and  Jacob  Smtth, 

administrators  of  Isaac  Mteb. 

Act  of  limitation  applies  to  a  general  indebitaihu  aasumptit,  brought  for  moneys  under  a 
settlement  by  two  administratorB  in  the  Orphans*  Court 

The  declaration  stated,  that  the  intestate  on  the  7th  June  17  69 
WSL6  indebted  to  the  plaintiff  in  411.  lOs  8d.  for  money  had  and, 
received  to  his  use  of  and  from  the  estate  of  Tobias  Bitter,  as  ad- 
ministrator thereof,  and  so  being  indebted,  promised  to  pay,  &e, 
(the  request  to  the  now  administrators  laid  on  the  Ist  June  1789.) 
Pleas,  non  assumpsit  and  payment,  and  nan  assumpsit  infra  sex 
atitios. 

The  plaintiff  and  intestate  were  joint  administrators  of  the  estate 
of  Sitter,  and  settled  their  administration  account,  (which  were 
passed  in  the  Orphans'  Court  of  Lancaster  county ;  and  on  the  7th 
Jiiue  1769,  the  Orphans'  Court  settled  the  sum  due  to  the  plaintiff 
trojn.  the  intestate  by  their  decree  to  be  47^.  10^.  8(f.,  for  his  advance- 
ments beyond  what  he  had  received,  the  chief  of  the"moneys  hav- 
ing been  received  by  the  intestate.    This  decree  was  shown  in 
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evidence,  as  the  foundation  of  the  present  suit,  which  was  brought 
to  August  term  1788,  in  the  Common  Pleas. 

Mr.  Montgomery  for  the  defendants  moved  for  a  nonsuit,  the  re- 
quest to  the  administrators  to  pay  having  been  alleged  in  the  dec- 
laration near  one  year  after  the  action  was  commenced. 

Mr.  Hopkins  for  the  plaintiff.  This  request  is  mere  matter  of 
foiTa,  and  we  could  not  have  been  called  on  to  prove  It.  Bringing 
the  suit  was  an  actual  demand.  At  any  rate,  if  the  defendants 
would  take  advantage  of  this  technical  slip,  it  should  have  been  by 
special  demurrer.  Itia  admitted  that  the  suit  was  instituted  after  a 
lapse  of  six  years,  and  that^he  plaintiff  can  prove  no  new  promise. 
But  it  is  contended  that  this  debt  is  founded  on  a  record,  or  in  the 
language  of  Oockram  v.  Welbye,  (2  Show.  79.  Bull.  168,  reported, 

1  Mod.  245.  2  Mod.  212,)  has  a  strong  relation  to  it.  It  was  there 
held  that  the  statute  of  limitations  was  not  pleadable  by  a  sheriff 
who  received  a  debt  nine  years  before,  on  h  fieri  faoias^  though 
the  writ  was  not  returned,  because  the  demand  rested  on  a  record. 
The  two  cases  appear  to  be  analogous,  and  the  plaintiff  may  obviate 
the  limitation  act  on  the  evidence,  by  showing  that  it  does  not  ap- 
ply. The  proper  plea  would  have  been  cmisa  acHonis  non  aocrevU 
i/nfra  sex  cmnos. 

Mr.  Montgomery  in  reply.  If  this  was  an  excepted  case  out  of 
the  limitation  act,  the  plaintiff  should  have  demurred,  as  was  done 
in  2  Show.  79.  But  he  has  replied  matter  of  fact,  which  he  is  bound 
to  prove.  It  would  have  been  unsafe  in  him  to  have  demurred,  as 
this  declaration  is  conceived,  in  general  mdeUtatvs  assufnjmtj 
(Vid.  1  Mod.  245.  2  Mod.  212,)  grounded  on  a  contract  to  which 
the  act  of  limitation  clearly  applies.  The  action  does  not  rest  on  a 
record,  if  the  decree  of  the  Orphans'  Court  is  to  be  considered  as 
such  for  the  present  purpose ;  the  latter  is  brought  as  evidence  of 
the  demand. 

Smith,  J.  The  case  of  Oockram  v.  "Welbye  is  not  very  intelligi- 
ble. It  appears  to  me  that  the  act  of  limitation  applies  to  the  case 
before  me,  and  that  it  foims  none  of  the  exceptions  thereto.  The 
act  is  founded  on  common  justice  and  experience,  receipts  may  be 
lost  and  witnesses  will  die ;  indeed  slender  proof  of  an  acknowledg- 
ment of  the  demand  will  take  a  case  out  of  the  act ;  and  in  one  in- 
stance, (2  Burr.  1099,)  it  has  been  determined,  that  such  acknowledg- 
ment pending  the  suit,  may  be  received  in  evidece.    Here  nineteen 
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years  elapsed  after  the  decree,  before  any  suit  was  brought,  and 
probably  substantial  justice  will  be  done.  But  I  consider  the  point 
as  reserved. 

Verdict  for  the  defendants. 

[  YeateH^  J.  was  formerly  of  counsel  in  the  cause.  A  new  trial 
was  afterwards  moved  for  on  the  27th  December,  in  bank,  but  the 
court  refused  to  grant  the  rule  to  show  cause. 


■  »■ »  • » 


Lessee  of  Agnss  Bbadlet  against  Conbad  Wolff. 

A  reference  entered  at  Nisi  Prius  through  miBapprehension  and  eurpriae,  set  aside,  no 
-proceedings  being  had  under  it 

This  cause  had  been  ordered  up  by  distringas,  and  had  been  put 
off  by  tlie  plaintiff.  John  Bogers,  the  agent  for  the  plaintiff,  pre- 
vailed on  Samuel  Bradley,  the  landlord  of  the  defendant,  to  enter 
into  a  reference,  and  the  appointment  of  the  referees  afterwards 
took  place  before  the  clerk  of  Nisi  Prius  and  a  rule  of  reference 
was  obtained,  "Rogers  urging  Bradley  "  not  to  mind  his  lawyers." 

And  now  a  motion  was  made  to  set  aside  this  reference  by  Mr. 
Hopkins,  on  the  affidavit  of  the  said  Samuel,  stating  the  foregoing 
facts,  "and  that  on  consideration  he  strongly  regrets  his  having 
taken  such  a  step  without  having  consulted  his  counsel,  and  that  he 
is  desirous  the  reference  should  not  take  place,  as  he  looks  upon 
himself  as  misled  ;"  whereupon  it  was  ordered,  that  notice  of  the 
application  should  be  served  on  Rogers,  which  was  done  according- 
ly and  the  application  renewed. 

Smith,  J.  declared,  that  the  reference  having  been  entered  at 
Nisi  Prius,  was  still  under  the  power  and  control  of  the  court,  no 
proceedings  having  taken  place  under  the  rule.  The  imle  having 
been  consented  to  by  the  landlord  through  surprise  and  misappre- 
liension,  ought  no  longer  to  stand,  and  it  was  discharged  accord- 
ingly. 

Messrs.  IngersoU  and  Montgomery  for  the  plaintiff,  declared 
themselves  perfectly  satisfied  with  the  order. 
Teates,  J.  declined  taking  any  part  in  the  decision,  having  tried  a 
former  ejectment  between  the  parties,  as  counsel  for  the  new  land- 
lord. 
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Lessee  pf  John  Minskeb  and  LuDwia  Balb  agamst  James  MobsI' 

SON. 

In  ejectment  under  an  agreement  for  the  purchase  of  lands,  the  vendor  maj  by  his  owa 
act  dispense  with  thetender  of  bonds,  but  the  vendee  must  bring  the  consideration 
money  into  court,  before  he  can  obtain  a  verdict. 

The  plaintijQT  claimed  nnder  articles  of  agreement  between  the 
parties,  dated  22d  Japnarj  1794. 

The  defendant  thereby  granted,  bargained  and  sold  to  Minsker 
and  Bale,  a  tract  of  160  acres  of  land  and  allowance,  in,  Londonder- 
ry township,  with  the  grain  then  in  the  ground,  in  consideration  of 
4302.,  whereof  302.  was  to  be  paid  down,  and  bonds  with  good  se- 
curity to  be  given  for  the  residue;  viz.  2002.  payable  on t the  Ist 
April  1794, 1002.  on  the  Ist  April  1895,  with  interest  from  the  let 
April  1794,  and  1002.  on  the  Ist  April  1796,  with  like  interest. 
The  defendant  covenanted  on  executidn  of  the  bonds  to  convey  the 
lands  on  the  Ist  April  1794,  deliver  them  peaceable  possession,  and 
to  give  bond  with  security  for  making  them  a  good  title.  On  the 
day  of  the  date  of  the  articles,  302.  was  paid  to  the  defendant. 

The  plaintiff's  unwritten  evidence  was  as  follows.  Towards  the 
latter  end  of  March  1794,  Minsker  and  Bale  called  on  the  defendant 
and  told  him  they  had  brought  him  1002.  and  had  the  promise  of 
the  remaining  1002.  in  eight  or  ten  days.  He  answered  them  it 
made  no  odds,  as  he  was  not  then  ready  to  receive  the  money,  and 
desired  them  to  wait  till  after  his  vendue,  which  was  advertised  to 
take  place  on  the  2d  April,  and  he  would  then  have  the  title  pre- 
pared for*  them. 

They  called  again  twice  at  his  house  with  the  2002.  in  April,  but 
did  not  find  him  at  home.    About  the  20th  of  the  same  month,         | 
they  came  there  again  with  the  money,  and  hearing  that  he  was  At         | 
the  house  of  a  neighbor,  went  there  also,  and  told  him  his  cash  was         | 
ready  for  him.    The  defendant  refused  to  receive  it,  as  not  being 
offered  on  the  1st  April,  and  then  on  being  pressed  to  repay  back         | 
the  302.  which  he  had  received,  said  he  would  retain  that  sum  as 
damages ;  on  which  they  commenced  an  ejectment,  without  tend- 
ering the  bonds,  though  they  had  before  engaged  a  sufficient  per-         \ 
son  as  their  security.  | 

Messrs.  Montgomery  and  Fisher  for  the  defendant,  moved  that  j 
the  plaintiff  should  be  nonsuit,  because  it  did  not  appear  that  the  | 
purchasers  had  tendered  the  two  bonds  with  security  for  the  re-  j 
maining  payments.  ! 

Where  damages  cannot  be  recovered  on  an  agreement  at  law,  \ 
specific  execution  will  not  be  decreed  in  equity.  1  £qn,  Oa.  Ab.  j 
15,  pi.  1.    Bel.  Cha.  Ca.  67,  69.    Ambl.  406.    Sed  vide  2  Wms. 
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243.  2  Vera.  480.  1  Ld.  Eay.  515.  2  Fonbla.  140.  The  party 
mnst  show  that  he  has  done  all  that  was  to  be  performed  on  his 
part.  2  Pow.  on  Contracts,  19.  A  agreed  to  sell  B  his  estate  for 
a  certain  sum,  before  a  particular  day,  in  consideration  whereof  B 
agreed  to  pay  that  sum  on  the  day,  and  on  failure,  to  pay  212. 
Held,  that  they  were  dependent  covenants,  and  that  A  could  not 
recover  the  21L  without  showing  a  conveyance  on  his  part,  or  a 
tender  of  it.    4  term  Rep.  761. 

The  court  refused  the  motion.  The  defendant  may,  by  his  own 
act,  dispense  with  this  tender.  Evidence  has  been  given  that  it 
was  not  insisted  on  or  expected.  The  iirat  302.  had  been  paid 
when  the  articles  were  perfected.  Before  the  second  payment 
became  due,  1002.  was  offered  to  the  defendant,  but  he  declined 
accepting  it,  desiring  tliem  to  wait  till  after  the  vendue.  It  was 
incumbent  on  him  afterwards  to  show  his  readiness  to  receive  the 
second  payment.  But  the  purchasers  afterwards  tender  him  this 
2002.  and  he  then  absolutely  refuses  to  make  the  title,  merely 
because  it  was  not  offered  to  him  on  the  1st  April,  and  even 
refuses  to  pay  back  the  302.  "  The  party  must  show  he  was  ready, 
but  if  the  other  stops  him  on  the  ground  of  an  intention  not  to 
perform  his  part,  it  is  not  necessary  for  the  first  to  go  further,  and 
do  a  nugatory  act. "    Doug.  694,  (2d  edit.) 

.The  counsel  then  insisted,  that  the  residue  oi  the  purchase 
money,  and  interest  thereon,  should  be  brought  into  court,  before 
the  plaintifl  should  be  permitted  to  go  on  with  his  cause.  This 
court  will  not  administer  equity  by  halves. 

Messrs.  Clymer  and  Hopkins  for  the  plaintiff.    It  will  hardly  be 
pressed,  that  interest  is  chargeable  on  the  2002.  tendered.     If  a 
vendee  has  been  kept  out  of  possession  by  the  default  of  the  ven- 
dor, he  shall  not  pay  interest  on   the  purchase  money.     3  Atky. 
637.    A  party  not  having  performed  his  agreement  precisely  at 
the  time  stipulated,  is  not  a  sufficient  ground  for  a  court  of  equity 
to  refuse  its  assistance.  1  Atky.  12.    It  is  not  understood  to  be  the 
practice  in  Pennsylvania,  to  lodge  the  money  in  such  cases   in 
eonrt.     In  a  late  case  at  York,  during  the  last  spring  circuit, 
before  Shippen  and  Yeates,  justices,  between  the  lessee  of  Daniel 
Oelwix  and  William  M'Donald  and  Armstrong  Carnthers,  the 
plaintiff  was  not  constrained  by  such  riged  rules.     On  his  execu- 
ting an  engagement,  that  no  execution  should  issue,  till  the  money 
dae  ^as  paid,  and  satisfactory  security  given  for  the  remainder,  he 
obtained  a  verdict. 
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Yeates,  J.  That  case,  as  far  as  I  can  recollect,  was  very  differ- 
ently circnmstanced.  There  the  great  question  was,  whether  a 
prior  voluntary  deed  from  a  father-in;law,  or  subsequent  articles  of 
agreement  with  a  third  person,  with  the  knowledge  of  the  son-in- 
law,  should  be  carried  into  execution.  A  complete  tender  of  the 
money  due  under  the  articles,  and  also  of  bonds  with  satisfactory 
security  for  the  residue  was  proved,  before  the  commencement  of 
the  suit.  The  payment  of  the  money  into  court  was  not  insisted 
on  by  the  adverse  counsel,  though  it  was  expressly  stated  in  the 
charge  that  it  ought  to  have  been  done.  But  the  validity  of  the 
prior  deed  was  chiefly  insisted  on  by  the  defendants,  though  there 
appeared  manj  suspicious  circumstances  against  it. 

The  plaintiff's  counsel  added,  we  are  willing  to  come  into  any 
terms  that  may  be  deemed  just  or  equitable.  We  will  ask  for 
neither  judgment  nor  execution,  till  the  whole  of  the  money  due 
under  the  court 's  opinion,  shall  be  fully  paid,  provided  the  ver- 
dict goes  for  our  cliente.  If  the  money  is  not  paid  on  the  return 
of  the  postea,  we  will  agree'to  enter  a  non-suit.  At  present,  the 
plaintiff  is  unprepared. 

The  court  declared  their  opinion,  that  the  Supreme  Court,  and 
the  several  Coui-ts  of  Common  Pleas,  had  an  implied  limited  chan- 
cery jurisdiction,  under  the  words  of  the  Constitution,' (Art.  5 
sect.  6.  3  Dall.  St.  Laws,  XXX,)  that  "  besides  the  powers  here- 
tofore usually  exercised  by  them,"  they  should  have  the  powers  of 
perpetuating  testimony,  &c.  But  this  authority  was  to  be  used 
with  sound  discretion,  and  the  intervention  of  a  juiy  was  indispen- 
sably necessary  according  to  the  adopted  practice.  In  courts  of 
equity,  a  decree  to  convey  under  an  agi-eement  is  uniformly  accom- 
panied with  the  payment  of  the  purchase  money.  Until  the  con- 
veyance is  made  or  supposed  to  be  made,  the  vendee  has  no  legal 
right  to  recover  in  ejectment  Whenever  the  interposition  of 
Chancery  is  asked  for,  it  will  oblige  the  applier  in  all  cases  to  do 
the  fullest  justice.  "  He  who  seeks  for  equity  must  also  do  equity 
himself"  On  an  agreement  the  plaintiff  must  not  only  show  that 
he  was  in  no  default,  in  not  having  performed  his  part,  but  mast 
also  allege  that  he  is  still  ready  to  perform  it.  1  Fonbla.  383. 
The  general  rule  therefore  clearly  mudt  be,  that  the  purchaser 
who  seeks  for  redress  under  articles,  must  bring  his  money  into 
court,  in  order  to  show  his  readiness  to  perform  his  contract. 
The  adversary  however  may,  if  he  pleases,  modify  or  relax  the 
rnle. 
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The  fiirtlier  hearing  of  the  cause  was  adjourned  until  the  after- 
noon, to  give  the  lessors  of  the  plaintiflF  an  opportunity  of  bringing 
in  the  money ;  and  again  until  the  following  moi*ning  for  the  same 
purpose  ;  but  they  not  being  able  to  effect  it,  the  plaintiff  suffered 
a  nonsuit,  the  court  reserving  the  point,  in  case  his  counsel  should 
think  propor  to  move  it  in  bank. 

The  defendant  under  the  courts  recommendation,  entered  into 
an  agreement  to  repay  the  SOI.  and  interest,  to  the  lessors  of  the 
plaintiff  on  the  22d  December  following. 


♦^ 


Joseph  TTakdy  against  John  Mbtzgab. 

No  marketB  overt  in  Pennsylyanfa,  for  the  sale  of  goods. 

Beplbvtn  for  a  dark  brown  gelding,  riding  chair,  and  harness. 

The  case  was :  The  plaintiff  keeping  a  livery  stable  in  Philadel* 
phia,  on  the  8th  October  1796,  hired  to  one  Martin  M*Coy  (alias 
Patterson)  the  horse  and  chaise,  (he  pretending  to  visit  his  fitther- 
in-law  at  Sumny  town,  30  miles  from  German  town,)  to  beretnrned 
in  a  week  certain.  Instead  of  going  to  the  appointed  place,  M^Coy 
pursued  a  different  direction  and  came  up  to  Middletown,  in  Dau- 
phin county,  where  he  publicly  offered  the  horse  and  chaise  for 
sale,  and  on  the  13th  Ooctober  sold  them  openly  to  the  defendant^ 
an  innocent  purchaser,  for  100  dollars.  The  horse  was  much  abused, 
and  the  chaise  and  harness  in  a  ruinous  state,  having  been  overloaded 
and  overset  in  the  journey.  On  the  24th  October  the  plaintiff  ad- 
vertised the  horse  and  chair,  and  offered  a  reward  of  40  dollars 
tlierefor.  Finding  them  afterwards  in  the  defendant's  custody,  he 
proffered  to  the  defendant  his  100  dollars,  but  he  refused  to  return 
the  horse  and  chaise. 

The  defendant's  counsel  insisted  that  the  hand  fide  sale  divested 
the  property,  and  cited  5  Term  Rep.  175.  If  goods  be  obtained 
irom  A  by  fraud,  and  pawned  to  B  without  notice,  and  A  prosecute 
the  offender  to  conviction,  and  get  possession  of  his  goods,  B  may 
maintain  trover  for  them. 

The  plaintiff  contended,  that  this  very  point  had  been  otherwise 
settled,  on  full  argument  in  bank,  between  M^Kissock  and  Weaver ; 
and  moreover  cited  40  Vin.  12,  pi.  6.  Godbo.  160.  If  A  bails 
goods  to  B  at  such  a  day  to  rebail,  and  before  the  day  B  sells  the 
goods  in  market  overt,  yet  at  the  day,  bailer  may  seize  the  goodSy 
1)ecause  the  property  was  always  in  him  and  not  altered  by  the  sale. 
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The  court  eaid,  it  would  not  become  them  to  suffer  the  matter 
to  be  again  debated,  after  a  solemn  adjudication  by  all  the  judges 
that  there  are  no  markets  overt  in  Pennsylvania.  It  was  of  impor- 
tance, that  the  law  should  not  be  doubted  in  such  cases ;  and  tliat 
persons  in  general  should  be  careful,  how  they  purchased  personal 
property  from  strangers.  In^these  instances  ^^cavecU  emptor"  (2 
Stra.  1187)  is  and  ought  to  be  the  rule,  since  no  one  can  transfer  a 
greater  right  to  articles,  than  he  himself  has.  The  case  cited  by 
the  defendant  is  not  very  clearly  reported.  It  must  be  taken  for 
granted,  that  the  goods  there  were  obtained  in  such  a  manner,  as 
that  between  strangers  it  would  amount  to  a  sale,  because  it  has 
been  adjudged,  that  there  is  no  market  overt  in  London  for  pawn- 
ing, lb.  3  Atky.  44.  1  Wils.  8.  The  plaintiff  here  is  only  entitled 
to  the  value  of  the  horse,  chaise  and  harness,  as  it  was  when  they 
came  to  the  defendant's  hands. 

Yerdict  j>ro  quer.  for  112  dollars. 

Messrs.  Fisher  and  Hall,  pro  quer. 
Messrs.  Hopkins  and  Elder,  pro  def. 
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DECEMBEE  TERM,  1798. 

PBESSNT — ^h'eEAK   OHIEF    JU8TI0B,      SHIPPSN,     TSATES    AND     SMITH, 

JTJSTIOEe. 


Respublioa  (zgainst  Keeper  of  the  gaol  of  the  city  and  county  of 

Philadelphia. 

On  a  habeas  oorpufa^rtubjiciendum^  Supreme  €k)nrt  lias  no  jurisdiction,  to  discharge  a 
party  arrested  by  prooess  out  of  the  Courts  of  Gonunon  Pleas. 

Phii,ip  Mabtz  and  Mary  Eva  his  wife,  were  brought  before  the 
oonrt,  by  a  writ  of  habeas  corpora.  Return  was  made  thereto,  that 
they  were  confined  by  mesne  process,  issued  out  of  the  Court  of 
Common  Pleas  of  the  county  of  Philadelphia,  at  the  suit  of  Pratt 
and  Kintzing. 

It  appeared  that  Martz  and  his  wife  had  entered  into  an  inden- 
ture at  Bremen  on  the  21st  May  1798  as  servants  to  captain  Sam- 
uel Mackey,  to  serve  until  150  dollars  were  paid  for  their  passages; 
at  the  expiration  of  their  servitude,  they  became  entitled  to  two  suits 
of  clothes,  one  of  them  to  be  new. 

Mr.  J.  B.  M?Kean  their  counsel  contended,  that  this  instrument 
could  only  be  considered  as  a  mere  contract  of  servitude.  As  to 
the  wife,  it  was  utterly  void,  she  not  being  suijv/ris.  The  laws  of 
the  state  respected  only  such  indentures  of  servitude  as  were  exe- 
cuted by  foreigners  after  their  arrival  here,  before  the  mayor  or  re- 
corder of  the  city  of  Philadelphia,  where  the  city  enjoyed  its  cor- 
porate rights,  or  before  the  register  of  German  passengers.  This 
appears  clearly  by  the  act  of  8th  April  1785. 2  Dall.  St.  Laws,  325. 
It  will  not  be  asserted,  that  either  the  husband  or  wife  can  be  com- 
pelled to  enter  into  new  indentures ;  and  the  remedy  of  the  owners 
of  the  vessel  can  only  be  by  enforcing  the  contract  as  a  debt. 

Mr.  Dallas  in  behalf  of  Pratt  and  Kintzing  insisted  that  the  con- 
tract at  Bremen  was  obligatory  on  all  the  parties.  It  was  trans- 
acted at  a  foreign  port,  and  must  be  governed  by  the  lex  loci.  But 
even  here,  the  law  does  not  contemplate  the  indenture  of  a  feme 
covert  for  passage  money  as  void.  The  act  of  22d  April  1794, 
provides  that  husband  and  wife  bound  as  servants,  shall  not  be  sep- 
arated without  their  consent,  which  plainly  legalizes  such  indentures, 
3  Dall.  St.  Laws,  567.  The  masters  of  vessels  are  restricted  jfrom 
bringing  into  any  port  within  this  common  weal  th,(7J.  564)  any  great- 
er number  of  passenger8,than  can  be  well  supplied  with  sufficient  good 

\d  wholesome  meat  and  drink ;  the  dimensions  of  their  births  are 
regulated ;  when  there  are  fifty  whole  freights,  a  physician  is  to  be 


i\ 
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employed  ;  the  vessels  are  to  be  duly  smoked  and  cleansed  at  sea, 
&c.  Shall  the  owners  and  captains  of  ships  be  subjected  to  these 
different  re.^ilations,  and  be  afterwards  told  that  they  shall  look  for 
indemnification  to  his  servant  as  a  debtor,  or  to  his  goods  as  a  pledge 
for  his  freight,  though  a  different  security  was  expressely  agreed 
on  by  the  parties  at  a  foreign  port  ?  Ih.  667.  It  is  not  asked  of 
the  court,  that  the  husband  and  wife  shall  be  compelled  to  enter  in- 
to new  indentures,  but  that  they  shall  not  be  liberated  until  they 
have  performed  their  solemn  engagement,  which  nothing  but  pay- 
ment, tender  or  service  can  discharge. 

By  the  court.  Martz  and  his  wife  ought^honestly  to  comply  with 
their  contract,  and  come  with  an  ill  grace  before  us.  Another  ob- 
jection occurs,  which  has  great  weight.  We  have  no  jurisdiction 
in  this  summary  mode  to  discharge  either  the  husband  or  wife  ar- 
rested by  process  out  of  the  Common  Pleas,  and  they  must  there- 
fore be  remanded. 


•  »  m  ^» 


Esoo  Vmus  agmnst  Abend  Wm'nNo. 

Foreign  master  of  a  yessel  who  changes  his  Toyage,  and  promises  his  seamen  if  they 
will  proceed  with  him  to  pay  them  their  wages  at  the  port,  shall  be  held  to  bail  in  a 
suit  for  wages,  tho*  the  seamen  have  subscribed  original  articles,  that  they  wiU  not 
commence  any  suit  in  foreign  parts,  but  abide  by  the  maritime  laws  of  a  for^gn 
country. 

The  defendant  was  arrested  by  cqpiasy  whereon  bail  was  indoi'sed 
in  600  dollars.    A  motion  was  now  made  to  show  cause  of  bail. 

It  appeared  on  hearing,  that  the  plaintiff  was  shipped  as  a  mar- 
iner on  board  the  brig  Speculation,  commanded  by  the  defendant, 
at  Amsterdam,  about  the  2d  March  1797,  on  a  voyage  from  thence 
to  Lisbon,  and  then  to  return  to  Amsterdam,  at  86  guilders  per 
month. 

The  following  clause  was  inserted  in  the  brig's  articles :  "  No  suit 
shall  be  commenced  in  foreign  parts  against  the  master  of  the  ahip, 
nor  shall  he  be  cited  before  any  foreign  judge,  but  the  marinerB 
shall  be  bound  to  abide  by  the  marine  ordinances  of  this  city  of 
Amsterdam,  and  the  adjudication  of  the  court  of  Holland." 

The  plaintiff  made  affidavit  of  his  being  shipped  as  a  mariner 
for  the  voyage  above  mentioned,  and  that  the  defendant,  after 
his  arrival  at  Lisbon,  proceeded  to  Elsineur  (on  which  Yoyage 
they  passed  the  bay  of  the  river  Texel,)  thence  to  Kiga  in  Una- 
sia,  Elsineur,  England  and  Lisbon.  At  this  latter  port  the  plain- 
tiff demanded  his  wages    and   discharge,  as  he  had   frequently 
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done  at  the  other  ports.  The  defendant  chartered  the  vessel  from 
Lisbon  to  St.  Ubes,  Philadelphia,  Noriblk,  and  back  to  Lisbon,  but 
then  agreed  with  the  plaintiff  and  the  other  mariners,  that  if  thej 
would  proceed  in  the  brig  to  St.  Ubes,  he  would  there  pay  them 
their  wages  and  discharge  them,  to  which  they  all  assented.  When 
they  arrived  at  St.  Ubes,  the  defendant  refused  to  pay  the  crew 
their  wages,  and  told  them  they  might  go  about  their  business  and 
leave  the  vessel ;  but  this  they  declined  doing,  as  a  considerable 
sum  was  due  to  them  for  wages.  The  brig  arrived  in  the  port  of 
Philadelphia^on  the  31st  October  last,  and  the  plaintiff  continued 
on  board  until  the  27th  November,  when  the  cargo  wai^  discharged. 
He  then  demanded  his  wages  from  the  defendant,  who  refused  to 
pay  him,  and  afterwards  procured  his  commitment  to  gaol  by  the 
mayor  of  the  city.  The  plaintiff  swore,  that  the  defendant  was 
justly  indebted  to  him  in  the  sum  of  6S6  guilders,  the  balance  of 
his  wages. 

The  affidavit  of  the  plaintiff  was  corroborated  by  the  oath  of 
Hans  Jungens,  the  mate  of  the  vessel,  who  had  received  his  wages 
from  the  defendant. 

Mr.  Lewis  for  the  defendant,  produced  a  copy  of  the  libel  of  the 
plaintiff  and  other  mariners,  against  the  brig  for  wages,  in  the 
District  Court  of  Pennsylvania ;  the  defendant's  answer  thereto, 
that  the  crew  were  not  entitled  to  wages  until  discharged  at  Am- 
sterdam, and  were  restricted  from  suing  in  foreign  courts ;  and  the 
decree  of  Judge  Peters,  finally  dismissing  the  libel  on  tlie  11th 
December  1798.  He  insisted,  that  the  decree  of  a  court  having 
competent  jurisdiction  of  the  subject  matter  of  wages,  was  power- 
fal  evidence  to  show,  that  the  mariners  were  not  entitled  to  recover 
their  wages  in  this  country.  The  case  of  Gienar  v.  Meyer  (2  H. 
Bla.  603)  was  also  to  be  in  point,  and  the  resolution  founded  on 
articles  similar  to  the  present,  though  the  ship  and  cargo  were  con- 
fiscated in  an  English  port,  and  the  voyage  thereby  ended. 

Messrs.  Dallas  and  Armstrong  for  the  plaintiff,  insisted,  that 
admitting  the  case  of  Gienar  v.  Meyer  in  its  fullest  latitude,  it 
could  not  affect  the  present  question.  There  the  vessel  sailed 
from  Rotterdam  to  Barcelona,  and  in  her  voyage  back  was  cap- 
tured. She  did  not  deviate  from  the  voyages  specified  in  the 
articles,  nor  was  any  subsequent  agreement  entered  into.  Here 
it  IB  sworn,  that  instead  of  the  defendant  returning  from  Lisbon 
to  Amsterdam,  he  altered  his  voyage  without  the  concurrence 
of  his  seaman,  and  sailed  to  Elsineur,  thence  to  Biga,  thence 
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back  to  Elsineur,  thence  to  England,  >and  back  to  Lisbon.  Upon 
cbartering  his  vessel  to  St.  XJbes,  he  promises  his  mariners,  that  if 
they  wonld  perform  the  voyage  he  would  pay  them  their  wages. 
This  he  afterwards  refuses  to  do,  and  then  proceeds  to  Philadelphia, 
If  the  crew  are  not  entitled  to  wages  until  discharged  at  Amsterdam, 
and  if  the  captain  can  prolong  his  voyage  to  any  period  whatever, 
without  their  consent,  their  situation  must  be  very  pitiable.  But 
let  the  maritime  laws  of  Holland  be  what  they  will,  and  notwith- 
standing tlie  written  articles  subscribed  by  the  seamen,  the  captain 
may,  on  an  alteration  of  the  destined  voyage,  enter  into  a  new 
agreement  with  his  crew,  and  he  shall  be  bound  thereby.  This  as- 
sumption sworn  to  by  the  plaintiff,  who  is  herein  confirmed  by  a 
disinterested  witness,  is  a  good  ground  of  action,  and  recoverable 
in  a  court  of  common  law.  The  decree  of  the  district  judge  was  pro- 
bably grounded  on  the  written  articles  alone :  but  supposing  the 
case  to  be  otherwise,  it  cannot  be  conclusive  on  the  minds  of  this 
court,  possessing  a  concurrent  jurisdiction. 

The  court  declared  their  opinion,  that  the  new  assumption  sworn 
to,  under  the  circumstances  of  this  case,  fully  justified  the  bail  de- 
mand, and  ordered  that  the  defendant  should  take  nothing  by  his 
motion. 


-»♦■ 


Respublica  agcmist  William  Cobbet. 

On  a  recognizance  for  good  behavior  sued  against  an  alien,  he  \s  not  entitled  to  remoTe 
the  case  for  trial  into  the  Circuit  Court  of  the  United  States  for  the  distrioL 

A  Summons  in  debt  issued  to  last  December  term,  grounded  on 
a  recognizance  of  2000  dollars,  entered  into  before  McKean,  C.  J. 
by  the  defendant,  on  the  18th  August  1797,  conditioned  for  his 
good  behaviour. 

The  defendant  at  the  time  of  entering  bis  appearance,  filed  a  peti- 
tion, stating  that  he  was  an  alien,  a  subject  of  the  king  of  Great 
Britain ;  that  the  matter  in  dispute  execeeded  the  sum  of  500  dollars 
exclusive  of  costs,  and  praying  the  removal  of  the  cause  for  trial 
into  the  next  Circuit  Court  of  the  United  States,  to  be  held  for  the 
district  of  Pennsylvania.  His  aflBidavit  of  the  truth  of  the  factS|  was 
subjoined  to  his  petition. 

Messrs.  Lewis,  E.  Tilghman,  Rawle  and  Harper,  for  the  defend- 
ant, contended  for  his  right  of  removal. 

The  constitution  of  the  United  States  has  provided,  that  "  the 
judicial  power  shall  extend  to  all  caseSi  between  a  state^  or  the 
citizens  thereof  and  foreign  states,  citizens  or  subjects."  Art.  3,  § 
2.  1  U.  S-  Laws  12, 
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The  judiciarj  law,  passed  24th  September  1789,  §  11,  enacts,  that 
^'the  Circuit  Courts  shall  have  original  cognizance,  concurrent  with  the 
courts  of  the  several  states,  of  all  suits  of  a  civil  nature  at  common 
law  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  500  dollars,  and  the  United  States  are 
plaintiffs  or  petitioners,  or  an  alien  is  a  party,"  &c.,  U.  S.  Laws,  98. 
The  12th  §,  runs  thus  : — '^  If  a  suit  be  commenced  in  any  state  or 
against  an  alien,  or  by  a  citizen  of  the  state  in  which  the  suit  is 
brought  against  a  citizen  of  another  state,  and  the  matter  in  dispute 
exceeds  the  aforesaid  sum  or  value  of  500  dollars,  exclusive  of  costs  to 
be  made  to  appear  to  the  satisfaction  of  the  court,  the  defendant  may 
file  a  petition  for  the  removal  of  the  cause  for  trial  into  the  next  Cir- 
cuit Court,  &;c. 

The  phraseology  of  the  two  sections  is  different.  The  11th  section 
is  confined  to  suits  of  a  civil  nature ;  the  12th  section  has  no  such 
restrictive  words,  but  omits  the  terms  ^^  of  a  civil  nature,'^  using 
only  ^^  suit,"  which  is  genus  generalissimum.  The  latter  section 
therefore,  being  more  large  and  comprehensive  that  the  former, 
embraces  the  present  case,  whether  the  action  be  considered  of  a  civil 
or  criminal  nature,  it  being  commenced  against  an  alien.  The  same 
section  also  enlarges  the  power  of  the  Circuit  Courts,  in  cases 
where  the  parties  are  citizens  of  the  same  state,  and  the  title  of  land 
be  concerned,  where  it  is  derived  under  a  grant  from  a  state,  other 
than  that  in  which  the  suit  is  pending ;  for  such  a  suit  could  not  origi- 
nate in  the  Circuit  Court. 

But  it  is  insisted,  that  this  suit  can  only  be  viewed  as  of  a  civil  na- 
ture. It  is  a  demand  of  a  numerical  sum  of  money.  The  recogni- 
zance is  not  before  the  court  on  oyer,  and  they  cannot  judicially  know, 
that  the  same  was  for  good  behaviour.  The  declaration  does  not 
state  for  what  the  recognizance  was  taken.  The  defendant  may  have 
been  bailed  for  another  person.  A  recognizance  is  an  obligation  of 
record.  2  Bla.  Com.  841.  It  may  be  given  to  an  individual,  as  a 
recognizance  of  bail  to  the  plaintiff  in  a  civil  action.  A  qui  tarn 
action  and  debt  for  a  penalty,  partake  more  of  a  criminal  nature  than 
the  present  suit,  and  yet  they  are  held  to  be  civil  actions.  Cowp.  882. 
The  defendant  has  not  been  convicted  of  any  offence.  If  he  had 
pleaded  to  the  present  action,  and  a  demurrer  had  been  filed  thereto, 
he  would  have  been  entitled  to  a  writ  of  error  of  common  right,  on 
the  judgment  of  his  court  being  pronounced  against  him.  If  this 
recognizance  had  been  taken  to  enforce  an  appearance  to  answer  an 
indictment,  the  action  might  have  been  deemed  of  a  criminal  nature. 

Vol.  n.  ^  23 
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but  the  case  is  otherwise  ;  and  it  is  well  known,  that  a  recognizance 
for  the  good  behaviour  has  been  enacted  for  matters  not  indictable, 
but  mere  improprieties. 

It  may  be  objected,  that  incidents  generally  follow  the  principal, 
and  this  particularly  holds  in  cases  of  prize  or  no  prize.  But  it  will 
not  be  denied,  that  the  legislature  may  separate  them,  as  in  the  in- 
stances of  ambassadors,  and  the  privileges  of  members  of  congress. 

It  may  be  also  objected,  that  the  members  of  the  court  who  take 
recognizances,  have  it  in  their  power  to  examine  into  all  equitable  cir- 
cumstances, and  can  best  modify  a  recovery.  But  it  does  not  follow 
from  hence,  that  recognizances  are  exclusively  sued  in  the  courts  where 
taken.  By  our  laws,  recognizances,  taken  in  the  Quarter  Sessions 
are  to  be  estreated  into  the  Common  Pleas,  and  those  in  the  Courts 
of  Oyer  and  Terminer  into  the  Supreme  Court.  By  the  34th  section 
of  the  Judiciary  Law,  the  laws  of  the  several  states  are  to  be  regarded 
as  rules  of  decision  in  trials  at  common  law,  in  the  Courts  of  the 
United  States,  in  a  case  where  they  apply.  In  debt  on  a  recognizance 
in  the  Common  Pleas,  brought  in  the  Eang's  Bench,  the  same  sauce 
shall  be  given  to  the  party  as  if  he  had  been  in  the  Common  Pleas. 
6  Mod.  182.  7  Term  Rep.  357.  Where  the  jurisdiction  of  a 
court  depends  on  the  quantum  of  the  sum  demanded,  the  same  must  be 
determined  on  the  face  of  the  declaration.  8  Burr.  1592.  Barnes. 
497  S.  P.  2  Dall.  858.  Holscap  v.  Deal,  in  assault  and  battery  in 
the  Circuit  Court  of  the  United  States. 

Although  a  suit  brought  by  a  state  against  the  citizen  of  another 
state,  cannot  be  removed  by  the  latter  into  the  Circuit  Court  of  the 
United  States,  under  this  12th  section  of  the  Judiciary  Law,  yet  there 
is  good  reason  for  an  alien  having  that  privilege.  Citizens  of  other 
states  are  bound  by  the  general  laws  of  the  union,  and  partake  of  the 
different  immunities  of  each  state,  though  they  may  not  elect  or  be 
elected.  This  doctrine  was  recognized  in  Camp  v.  Lockwood,  Dall. 
393,  and  is  fortified  by  the  2d  and  4th  articles  of  the  constitution  of  the 
United  States.  This  constitution  sedulously  guards  and  protects  the  in- 
terests of  aliens.  The  federal  courts  and  not  those  of  the  individual 
states,  are  their  great  safeguards.  The  dignity  of  each  state  was  less 
consulted  than  the  safety  of  foreigners  nconnected  with  the  goyem- 
ments, — possessing  no  influence  in  the  community.  It  is  but  too 
true,  that  they  have  experienced  heretofore  many  inconveniences  from 
these  causes ;  but  they  have  daily  lessened.  But  in  what  instanc  could 
there  be  a  greater  possible  danger  to  an  alien,  than  in  the  case  of  a 
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State  commenccing  a  suit  against  him  in  her  own  courts  ?  His  true 
security  consists  in  defensive  and  not  offensive  operations,  in  a  court 
of  justice. 

If  a  state  may  originate  a  suit  in  the  Supreme  Court  of  the  United 
States  against  an  alien,  he  also  should  have  a  like  power  of  removing 
an  action  commenced  in  the  courts  of  such  state  into  the  Circuit  Court 
of  the  district.  This  would  put  both  parties  on  the  same  footing. 
The  words  of  the  3d  article  of  the  constitution  of  the  United  States, 
that  '^  in  all  cases  in  which  a  state  shall  be  a  party,  the  Supreme  Court 
shall  have  original  jurisdiction,"  do  not  imply  exclusive  jurisdiction, 
but  concurrent.  It  may  have  an  appellate  jurisdiction,  in  cases  not  desig- 
nated by  the  constitution.  If  the  powers  delegated  to  the  union  by 
that  instrument,  are  not  to  be  enlarged  by  the  construction  or  implica* 
tion,  neither  are  they  to  be  thus  abridged. 

Arguments  from  inconvenience  can  only  be  applied  where  the  words 
of  a  statute  are  doubtful  or  ambiguous.  3  Burr.  1416:  Yaugh.  37, 
88.  If  the  defendant's  case  is  brought  within  the  words  of  the  law, 
the  natural  meaning  thereof  must  be  conclusive  on  the  court.  Incon- 
veniences may  result  from  our  coustruction  of  the  act,  but  they  may 
also  follow  the  doctrine  to  which  we  are  opposed.  The  number  of  aliens 
is  but  few,  compared  with  the  rest  of  the  community,  and  the  evils 
arising  from  the  removal  of  their  causes  into  the  Circuit  Courts,  when 
sued  by  states,  cannot  subsist  to  a  great  extent. 

The  late  adopted  amendment  of  the  constitution  of  the  United  States, 
respecting  the  insuability  of  ^*  any  one  of  the  United  States  by  citizens 
of  another  state,  or  by  citizens  or  subjects  of  any  foreign  state,"  will 
probably  be  much  relied  on,  by  our  adversaries.  But  it  will  be  remem- 
bered, that  it  extends  only  to  ^^  suits  in  law  or  equity,  commenced  or 
prosecuted  against  any  one  of  the  United  States."  Here  the  common- 
wealth is  a  plaintiff,  not  a  defendant. 

It  is  freely  admitted,  that  every  state  court  in  the  union  must  neces- 
sarily be  called  in  some  instances,  to  judge  of  the  constitutionality  of 
the  laws  of  the  union.  It  is  presumed,  that  some  observation  will  be 
hereafter  made  in  the  course  of  this  argument,  on  the  act  in  question. 
Snt  it  is  submitted  to  the  court,  whether  the  words  ^^  of  a  civil  nature," 
inserted  in  the  11th  section,  are  not  wholly  unwarranted  by  the  terms 
of  the  constitution ;  and  whether  the  words  of  the  12th  section,  are 
not  strictly  warranted  thereby — the  expressions  ^^  if  a  suit  be  com- 
menced," clearly  meaning  ^^  constitutionally  brought." 

Messrs.  IngersoU  and  Dallas  for  the  commonwealth.  This  is  a 
question  of  the  greatest  magnitude  to  the  goverment ;  it  is  no  less, 
than  whether  the  administration  of  criminal  justice  in  every  state  in 
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all  bailable  cases,  shall  be  dependant  on  the  courts  of  the  United  States,* 
where  aliens  are  parties. 

It  may  be  considered  under  three  general  heads.  1st,  Whether  in 
any  case  against  an  alien,  a  state  can  be  compelled  to  prosecute  it  in 
the  United  States'  courts.  2.  Whether  the  defendant's  case  be  of  that 
species.  3.  Whether  if  any  doubts  existed  formerly  herein,  they  are 
not  fully  removed  by  the  late  amendment,  or  rather  declaratory  law  of 
the  United  States. 

1.  The  powers  of  congress  are  derived  solely  from  the  constitution, 
which  is  the  act  of  the  people.     The  United   States  can  only  legally 
exercise  the  powers  delegated  to  them,  and  cannot  assume  others  by 
implication  or  inference.     There  is  no  expression  in  the  constitution 
which  gives  any  special  privilege  to  aliens  beyond  those  given  to  citi- 
zens of  other  states,  nor  did  good  policy  require  it.     By  the  2d.  sec- 
tion of  the  8d.  article,  in  all  cases  Affecting  ambassadors,  other  public 
ministers  and  consuls,  and  those  in  which  a  state  shall  be  a  party,  the 
Supreme  Court  shall  have  original  jurisdiction ;  in  all  the  other  cases 
before  mentioned,  the  Supreme  Court  shall  have  appellate  jurisdic- 
tion both  as  to  law    and  fact,"    &;c.    No    jurisdiction   is   given 
to  any  inferior  court,  in  the  case  of  a  state,  nor  did   the  Circuit 
Courts  then  exist,  and  consequently  could  not  have  been  within  the  con- 
templation of  the  framers  of  the  constitution.     On  what  ground  then 
can  the  jurisdiction  of  the  circuit  courts,  as  to  states,  rest  ?  Certainly 
not  on  the  instrument  of  union.    But  can  it  even  be  inferred  from  the 
judiciary  bill  ?    The  11th  section   does  not  extend  to  the  cases  of 
aliens,  where  the  sum  demanded  is  less  than  500  dollars.     The  suits 
must  also  be  of  a  civil  nature,  and  therefore  torts  are  excluded,  which 
are  of  a  criminal  nature.     Neither  will  it  apply  to  the  case  of  alien 
plaintiff  and  alien  defendant,  for  though  the  words  are — ^^  or  an  alien 
is  a  party,"  if  the  words  should  be  taken  in  that  extensive  sense,  the 
provision  would  not  be  warranted  by  the  constitution. 

The  12th  section  is  in  pari  'materia  with  the  preceding  one.  It 
specifies  the  same  parties,  pursues  the  same  sum  of  500  dollars,  and 
therefore  it  also  excludes  torts  on  a  fair  consti-uction.  This  section 
became  necessary  to  effectuate  the  intention  of  the  former  ;  it  gave 
the  alien  a  power,  when  sued  in  a  civil  suit  in  a  state  court  by  an  indi- 
vidual citizen,  to  remove  the  cause  into  the  Circuit  Court.  If  a  public 
minister  had  commenced  an  action  against  a  foreigner  in  a  state  court, 
the  latter  could  not  have  removed  it,  because  no  provision  is  made  for 

it,  and  yet  that  suit  would  be  within  the  same  reason  as  the  present 
application. 

In  no  one  part  of  the  11th  or  12th  sections,  are  states'  men- 
tioned as  parties.    But  in  both  aliens  are  thus  spoken  of  ^  as  well 
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as  citizens  of  other  states.  Why  so  ?  Because  the  words  relate  to 
suits  purely  civil  and  of  a  mere  private  nature.  In  the  11th  section, 
the  concurrent  jurisdiction  of  the  Circuit  and  State  Courts  is  express- 
ly mentioned.  The  13th  section  enumerates  states  as  parties,  and  is 
thos  expressed ;  '^The  Supreme  Court  shall  have  exclusive  jurisdiction  of 
all  controversies  of  a  civil  nature  where  a  state  is  a  party,  except  between 
a  state  and  citizens  of  other  states,  or  aliens,  in  which  latter  case  it 
shall  have  original  but  not  exclusive  jurisdiction."  As  to  the  cotem* 
poraneous  opinions  entertained  of  the  constitution  of  the  United  States 
in  the  different  states,  it  is  said  in  2  Federalist,  317,  318,  in  cases  in 
which  a  state  is  a  party,  it  would  ill  suit  its  dignity  to  be  turned  over 
to  an  inferior  jurisdiction  ;  states  may  pay  their  debts  in  their  own 
way.  And  again,  323  to  327,  State  Courts  retain  their  jurisdiction, 
unless  expressly  taken  away.  An  appeal  will  lie  from  the  State 
Courts  to  the  Supreme  Court  of  the  United  States,  but  not  to  any  of 
the  subordinate  federal  courts,  unless,  &;c. 

A  diversity  of  opinion  has  been  entertained  by  the  judges  of  the 
Supreme  Court  of  the  United  States,  respecting  the  meaning  of  the 
word  ^^ original,"  as  applied  to  the  jurisdiction  of  that  court  in  the  2d 
section  of  the  3d  article  of  the  instrument  of  union,  whether  it  shall 
be  construed  exclusive  or  concurrent.  In  Chisholm  v.  the  State  cf 
Georgia,  Judge  Iredell  held,  that  the  Circuit  Court  can  exercise  no  ju- 
risdiction where  a  citizen  and  a  state  are  parties  ;  nor  in  tho  case  of 
an  alien.  2  Dall.  436.  In  the  United  States  v.  Bavara,  Judge  Wil- 
son differed  from  Iredell,  and  thought  that  '^original"  did  not  imply 
exclusive  jurisdiction,  lb.  298 ;  and  in  Spalding  v.  Brailsford,  11th 
August  1792,  on  a  motion  for  an  injunction,  it  was  held  that  an  in- 
ferior Federal  Court  cannot  compel  a  state  to  become  a  party,  but 
that  she  might  become  such  by  her  o^n  consent.  The  state  of 
Georgia  applied  to  be  admitted  in  the  Circuit  Court  to  recover  a  debt. 
Judge  Iredell  asserted,  that  wherever  a  state  was  a  party,  the  Supreme 
Court  had  the  sole  exclusive  jurisdiction,  and  that  Georgia  could  not 
appear  in  the  Circuit  Court.  The  other  judges  did  not  contradict  the 
doctrine,  and  an  injunction  was  granted.  lb.  409.  And  on  a  bill  to 
dissolve  this  injunction,  Judge  Iredell  again  declares,  that  Georgia 
could  only  interplead  in  the  Supreme  Court,  and  not  in  the  Circuit 
Court.  The  rest  of  the  court  did  not  disagree  herefrom,  though  sev- 
eral terms  had  elapsed ;  but  the  cause  was  continued.  lb.  415. 

2.  The  demandant's  counsel  had  strenuously  contended  that  the 
present  case  is  a  suit  of  a  civil  nature.  A  recognizance  to  ap- 
pear  at  the  assizes,   to  keep  the  peace^   to  pay  a  debt  or  the 
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like,  are  severally  enumerated  together  iu  the  case  cited  from  2  Bla. 
Com.  341.  As  well  might  they  have  relied  on  4  Bla.  Com.  801,  that  a 
bill  of  indictment  is  the  suit  of  the  king. 

It  has  been  moreover  declared,  that  the  court  is  not  judicially  pos- 
sessed of  the  knowledge  of  the  purpose  for  which  the  recognizance  was 
taken,  because  forsooth,  the  defendant  has  not  thought  proper  to  crave 
oyer  ?  In  other  words,  the  Chief  Justice  who  issued  the  warrant  where- 
on the  recognizance  was  exacted,  and  the  whole  court,  '^  to  whose  sat- 
isfaction it  is  to  be  made  appear  what  is  the  matter  in  dispute  and  its 
sum  or  value, "  are  to  be  precluded  from  examining  the  record,  which 
is  the  ground  of  action  !     No  answers  are  necessary  to  such  remarks. 

The  power  of  preserving  the  state  government  is  essential  to  their 
security  ;  and  in  this  light  must  be  viewed  the  capacity  of  enforcing  the 
attendance  of  accaser  and  accused  at  the  proper  tribunals. 

This  is  an  action  of  a  criminal  nature,  necessary  for  the  punishment 
of  an  alleged  offence  ;  the  substantial  issue  is,  guilty  or  not  guilty? 

Suppose  this  government  should  think  proper  to  alter  the  publish- 
ment of  all  offences  to  pecuniary  mulcts,  or  that  a  penalty  under  the 
health  laws  should  be  sued  for  by  the  state,  could  such  actions,  brought 
against  foreigners,  be  transferred  by  them  into  the  Circuit  Court  ?     Pat 
the  case  of  an  alien  witness,  bound  over  on  an  alleged  murder,  and  f  oi- 
feiting  his  recognizance,  or  that  even  being  brought  in  on  an  attach- 
ment for  a  contempt  in  not  appearing,  he  is  set  free  on  entering  into  a 
new  recognizance.     Shall  he  delay  for  years  the  justice  of  the  country, 
by  a  transfer  of  the  suit  brought  against  him,  to  another  tribunal  ?     Put 
the  case  of  an  alien  entering  into  a  recognizance  to  answer  interroga- 
tories, shall  it  depend  on  other  courts  whether  justice  shall  be  eluded  ? 
A  citizen  or  alien  may  be  indicted  for  a  base  conspiracy  ;  the  former 
may  be  convicted  in  the  State  Court,  while  the  latter  may  be  acquitted 
in  the  Circuit  Court,  and  thus  different  judgments  follow,  under  this 
new  doctrine. 

The  federal  courts  have  nothing  to  do  with  the  custody  of  an  offen- 
der. A  recognizance  is  no  more  than  a  substitution  for  his  person.  If 
the  case  of  the  persons  sued  on  forfeited  recognizances  was  merely 
consulted,  it  is  evident,  that  the  state  courts  could  give  more  effica- 
cious relief,  and  go  more  fully  into  the  examination  of  equitable  cir- 
cumstances, than  could  possibly  be  done  by  the  federal  courts,  unac- 
quainted with  the  parties,  remote  from  the  scenes  of  action,  and  sit- 
ting but  twice  a  year  for  an  extensive  district. 

These  considerations  strongly  fortify  the  rule,  that  the  cognizance 
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of  the  principal,  involves  the  power  over  the  accessary ;  and  whenever 
the  original  authority  over  matters  of  a  criminal  nature  exists,  it  draws 
after  it  all  incidents  and  consequences,  in  the  same  manner  that  the 
qu^tion  of  prize  or  no  prize  in  the  court  of  admiralty,  affects  all  its 
consequences. 

Under  the  construction  of  the  law  contended  for  by  the  defendant, 
we  have  no  doubt  in  pronouncing,  that  the  constitution  of  the  United 
States,  would  never  have  been  adopted  by  the  several  states  in  the 
union ;  and  that  if  the  present  action  should  be  removed  to  the  Circuit 
Court  of  the  district,  the  jurisdiction  over  it  would  not  there  be 
received.    ' 

3.  If  ingenuity  could  ever  have  suggested  doubts  on  this  subject, 
they  must  vanish  by  the  last  declaratory  act,  agreed  to  in  the  house 
of  representatives,  on  the  4th  of  March,  1794.  It  is  thus  expressed: 
«<  The  judicial  power  of  the  United  States,  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against 
any  one  of  the  United  States,  by  citizens  of  another  state,  or  by  citi- 
zens or  subjects  of  any  foreign  state."  In  the  opinion  of  a  great 
majority  of  the  states,  the  instrument  of  union  was  never  intended  to 
compel  any  one  state  to  go  into  the  courts  of  the  United  States.  Their 
voluntary  election  as  to  the  federal  courts,  is  preseived  to  themselves. 
No  compulsory  jurisdiction  will  be  exercised  over  them  ;  in  fact  it  never 
could  have  been  enforced  against  them.  The  provisions  of  the  judi- 
ciary law,  as  they  respect  states,  were  grounded  on  the  principle  of  the 
suability  of  states,  in  the  Supreme  Court  of  the  United  States,  which 
under  this  amendment,  (if  it  may  be  so  called,)  no  longer  subsists. 
The  defendant  could  not  commence  an  action  against  the  common- 
wealth, in  any  court  of  the  United  States  ;  neither-  can  he  carry  one 
thither  commenced  by  the  state  against  him.  But  by  pursuing  the 
doctrine  contended  for  by  the  defendant,  throughout  all  its  conse- 
quences, it  will  appear,  that  he  might  compulsorily  make  the  state  a 
defendant,  in  a  court  of  inferior  jurisdiction ;  for  upon  a  removal  of 
the  cause  into  the  Circuit  Court,  the  conusor  may  plead  payment,  and 
defaulk  any  contract  or  bargain  made  with  the  state  ;  and  a  jury  upon 
trial,  may  find  a  sum  due  to  him,  for  which  a  remedy  in  ordinary  cases, 
may  be  had  by  scire  facias^  againstthe  original  plaintiff.  The  mode 
in  which  this  remedy  should  be  applied,  or  the  payment  of  the  costs 
in  such  case  be  enforced,  we  submit  to  the  wisdom  of  our  learned  an- 
tagonists.       • 

M'Kean,  C.  J.  This  action  is  brought  on  a  recognizance  to  the 
commonwealth  of  Pennsylvania,  for  good  behaviour,  entered  into  be- 
&>re  me,  by  the  defendant.     The  defendant  has  appeared  to  the  ac- 
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tion,  and  exhibited  his  petition  to  the  court,  praying  that  the  jurisdic- 
tion thereof,  be  transferred  to  the  Circuit  Court  of  the  United  States, 
as  he  is  an  alien  and  a  subject  of  the  king  of  Great  Britain.  His  claim 
to  this  change  of  jurisdiction,  is  said  to  be  founded  on  the  12th  section 
of  the  judiciary  act  of  Congress,  passed  24th  September,  1789. 

Previous  to  the  delivery  of  my  opinion  in  a  cause  of  such  impor- 
tance, as  to  the  consequences  of  the  decision,  I  will  make  a  few  pre- 
liminary observations,  on  the  constitution  and  laws  of  the  United 
States. 

Our  system  of  government  seems  to  me,  to  differ  in  form  and  spirit, 
from  all  other  governments  that  have  heretofore  existed  in  the  world. 
It  is  as  to  some  particulars  national,  in  others  federal,  and  in  all  the 
residue  territorial,  or  in  districts,  called  states. 

The  divisions  of  power  between  the  national,  federal  and  state  gov- 
ernments, (all  derived  from  the  same  source,  the  authority  of  the  peo- 
ple,) must  be  collected  from  the  constitution  of  the  United  States. 
Before  it  was  adopted,  the  several  states  had  absolute  and  unlimited 
sovereignty  within  their  respective  boundaries,  all  the  powers,  legisla- 
tive, executive  and  judicial,  excepting  those  granted  to  congress,  un- 
der the  old  confederation.     They  now  enjoy  them  all,  except  such  as 
are  granted  to  the  United  States  by  the  present  instrument,  and  the 
'  adopted   amendments  which  are  for  particular  purposes  only.     The 
government  of  the  United  States,  forms  a  part  of  the  government  of 
each  state.     Its  jurisdiction  extends  to  the  providing  for  the  common 
defense  against  exterior  violence,  the  regulation  of  commerce,  and 
other  matters  specifically  enumerated   in  the  constitution.      All  other 
powers  remain  in  the  individual  states,  comprehending  their  interior 
and  other  concerns. 

Should  there  be  any  defect  in  this  mode  of  government,  or  any 
collision  occur,  it  cannot  be  remedied  by  the  solo  act  of  congress,  or 
of  the  state.  The  people  must  be  resorted  to  for  enlargement  or 
modification.  If  a  state  should  differ  from  the  United  States,  about 
the  construction  of  them,  there  is  no  common  umpire,  but  the  people, 
who  are  to  adjust  the  affair  by  making  amendments  in  the  constitu- 
tional way,  or  suffer  from  the  defect.  In  such  a  case,  the  constitution 
of  the  United  States  is  federal ;  it  is  a  league  or  treaty  made  by  the 
individual  states  as  one  party,  and  all  the  states  as  another  par^. 
When  two  nations  differ  about  the  meaning  of  any  clause,  sentence 
or  word  in  a  treaty,  neither  has  an  exclusive  right  to  decide  it. 
They  endeavor  to  adjust  the  matter  by  negotiations ;  but  if  it  can- 
not be  thus  accomplished,  each  has  a  right  to  retain  its  own  interpre- 
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tation,  the  mediation  of  other  nations,  an  arbitration,or  the  state  of  war« 
There  is  no  provision  in  the  constitution,  that  in  such  case  the  judg- 
ment of  the  Supreme  Court  shall  control  and  be  conclusive ;  neither 
can  the  congress  by  a  law,  confer  that  power.  There  appears  to  be 
a  defeat  in  this  matter  ;  it  is  a  casus  omissus^  which  ought  in  some 
way  to  be  remedied.  Perhaps  the  vice  president  and  senate  of  the 
United  States,  or  commispionera  appointed  by  each  state,  (say  one,) 
would  be  more  proper  tribunal,  than  the  Supreme  Court.  Be  that  as 
it  may,  I  rather  think  the  remedy  must  be  found  in  an  amendment  of 
the  constitution. 

I  shall  now  consider  the  case  before  us.  It  is  an  action  brought  in 
the  name  of  the  commonwealth  of  Pennsylvania,  against  an  alien,  a 
British  subject.  By  the  express  words  of  the  second  sentence  of  the 
second  section  of  the  third  article  of  the  constitution  of  the  United  States, 
in  such  an  action,  the  Supreme  Court  shall  have  original  jurisdiction, 
whereas  it  is  now  prayed  by  the  defendant,  that  original  jurisdiction  be 
given  to  the  Circuit  Court.  From  this,  it  would  reasonably  be  conclu- 
ded, that  congress  in  the  12th  section  of  the  judicial  law,  did  not  com- 
template  an  action  wherein  a  state  was  plaintiff,  though  an  alien  was 
defendant.  For  it  is  there  said,  that  *Mf  a  suit  be  commenced  in  any 
state  '^  court  against  an  alien,"  &c.  as  it  does  not  mention  by  a  siate, 
the  presumption  and  construction  must  be,  that  it  meant,  by  a  citizen. 
This  will  appear  pretty  plain  from  a  perusal  of  the  llth  section  of  the 
act,  where  it  is  enacted,  that  the  Circuit  Courts  shall  have  original  cog- 
nizance concurrent  with  the  courts  of  the  several  states,  of  all  suits  of 
a  civil  nature,  of  a  certain  value,  where  the  United  States  are  plaintiffs, 
or  where  an  alien  is  a  party,  &c.  This  confines  the  original  cognizance 
of  the  Circuit  Courts,  concurrent  with  the  courts  of  the  several  states, 
to  civil  actions  commenced  by  the  United  States,  or  by  citizens  against 
aliens,  or  where  an  alien  is  a  party,  &;c.  and  does  not  extend  to  actions 
brought  against  aliens  by  a  state  ;  for  of  such  suits,  the  Supreme  Court 
had  by  the  constitution,  original  jurisdiction.  I  would  further  remark, 
that  the  jurisdiction  of  the  Circuit  Courts  is  confined  to  actions  of  a 
civil  nature  against  aliens,  and  does  not  extend  to  those  of  a  criminal 
nature.  For  though  the  word  ^^  suit"  is  used  generally  in  the  12th 
section,  without  expressing  the  words  '*  of  a  civil  nature,"  yet  the 
slightest  consideration  of  what  follows,  manifestly  shows,  that  no  other 
Buit  was  meant.  The  matter  in  dispute,  must  exceed  500  dollars  in 
value ;  special  bail  must  be  given,  &;c.  Terms  applied  to  actions  of  a 
civil  nature  only. 

Xiet  us  now  consider,  whether  the  suit  against  William  Cobbet 
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is  of  a  civil,  or  of  a  criminal  nature.    It  is  grounded  on  a  recognizance 
for  the  good  behavior,  entered  into  before  the  Chief  Justice  of  this 
state.    This  recognizance,   it  most  be  ceded,  was  taken  to  prevent 
criminal  actions  by  the  defendant,  his  violation  of  the  peace,  order  and 
dignity  of  society,  to  prevent  crimes  or  public  wrongs  and  misdemean- 
ors, and  for  no  otheir  purpose.     It  is  evidently  of  a  criminal  natare, 
and  cannot  be  supported  unless  he  shall  be  convicted  of  having  com- 
mitted some  crime,  which  would  incur  its  breach,  since  its  date  and  be- 
fore the  day  on  which  the  process  issued  against  him.     Besides,  a  re- 
cognizance is  a  matter  of  record ;  it  is  in  the  nature  of  a  judgment, 
and  the  process  upon  it,  whether  scire  facias  or  summons,  is  for  the 
purpose  of  carrying  it  into  execution,  and  is  rather  judicial  than  origi- 
nal.    It  is  no  further  to  be  reckoned  an  original  suit,  than  that  the 
defendant  has  a  right  to  plead  to  it.     It  is  founded  upon  the  recogni- 
Izance,  and  partaking  of  its  nature,  must  be  considered  as  flowing  from 
it ;  and  when  final  judgment  shall  be  given,  the  whole  is  to  be  taken 
as  one  record. 

It  hafl  been  well  observed  by  the  Attorney  General,  that  by  the  last 
amendment,  or  legislative  declaration  of  the  meaning  of  the  constitu- 
tion, respecting  the  jurisdiction  of  the  courts  of  the  United  States  over 
the  causes  of  states,  it  is  strongly  implied,  that  states  shall  not  be 
drawn  in,  against  their  ^ill,  directly  or  indirectly,  before  them  ;  and 
that  if  the  prseent  application  should  prevail,  this  would  be  the  case. 
When  the,  judicial  law  passed,  the  opinion  prevailed,  that  states  might 
be  sued ;  which  by  this  amendment,  is  now  settled  otherwise. 

The  argument  ab  inconvenienti  is  also  applicable  to  the  construc- 
tion of  this  section  of  the  act  of  congress.  Can  the  legislature  of  the 
United  States  be  supposed  to  have  intended  (granting  it  was  within 
their  constitutional  powers)  that  an  alien  residing  three  or  four  hun- 
dred miles  from  where  the  Circuit  Court  is  held,  who  has  from  his  tur. 
bulent  and  infamous  conduct  in  his  neighborhood,  been  bound  to  the 
good  behavior  by  a  magistrate  of  the  state,|shonld  after  a  breach  of  his 
recognizance  and  a  prosecution  for  it  commenced,  be  enabled  to  re- 
move the  prosecution  before  the  court,  at  such  a  distance,  and  held  but 
twice  a  year,  to  be  tried  by  a  jury,  who  neither  know  the  persons  nor 
character  of  the  witnesses,  and  consequently  unqualified  to  try  their 
credit,  and  to  oblige  the  prosecutor  and  witnesses  to  incur  such  expense 
of  time  and  money,  in  order  to  prove  that  he  had  committed  an  assault 
or  any  other  offence,  which  would  amount  to  a  violation  of  it  ?  If  so, 
such  a  recognizance,  though  it  would  operate  as  a  security  to  the  pub- 
lic against  a  citizen  would  be  of  little  avail  against  an  alien.  It  cannot 
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be  conceived,  that  they  intended  to  put  an  alien  in  a  more  favorable  situ- 
ation than  a  citizen  in  such  a  case,  and  by  difficulties  thrown  in  the  way, 
discourage  and  weaken,  if  not  defeat,  the  use  of  a  restraint,  found  often 
to  be  very  salutary  in  preserving  the  peace  and  quiet  of  the  people. 
Many  other  inconveniences  have  been  mentioned  by  the  counsel,  which 
I  shall  not  repeat.  If  therefore  any  other  construction  can  be  made, 
it  ought  to  prevail. 

Upon  the  whole,  my  opinion  is,  that  where  a  state  has  a  controversy 
with  an  alien  about  a  contract,  or  other  matter  of  a  civil  nature,  the 
Supreme  Court  of  the  United  States  has  original  jurisdiction  of  it,  and 
the  Circuit  or  District  Courts  have  nothing  to  do  with  such  a  case. 
The  reason  seems  to  be  founded  in  a  respect  for  the  dignity  of  a  state, 
that  their  action  may  be  brought  in  the  first  instance,  before  the  high* 
est  tribunal ;  and  also  that  this  tribunal  would  be  most  likely  to  guard 
against  the  power  and  influence  of  a  state  over  a  foreigner*  That 
neither  the  constitution  nor  the  congress  ever  contemplated,  that  any 
court  under  the  United  States,  should  take  cognizance  of  any  thing, 
savoring  of  criminality  against  a  state.  That  the  action  before  the 
court  is  of  a  criminal  nature,  and  for  the  jAinishment  of  a  crime  against 
the  state.  That  yielding  to  the  prayer  of  the  petitioner  would  be 
highly  inconvenient  of  itself,  and  injurious  in  the  precedent.  And 
that  cognizance  of  it  would  not  be  accepted  by  the  Circuit  Court  if 
sent  to  them  ;  for  even  consent  cannot  give  jurisdiction.  For  these 
reasons  and  others  omitted  for  the  sake  of  brevity,  I  conclude  that  the 
prayer  of  William  Cobbet  cannot  be  granted. 

Shippen,  Yeates  and  Smith,  Justices,  were  clearly  of  opinion,  that 

the  present  suit  was  not  within  the  true  meaning  of  the  judiciary  act 

of  congress,  and  that  the  late  amendment  to  the  corustitution  put  it 

beyond  all  doubt. 

Petition  denied  und  voce. 


*»  •  #> 


JDiNAH  Stone  and  John  Stone,  adm'rs  of  Elizabeth  Stone  (late 
Massey)  unadministrated  by  John  Stone,  deceased  against 
Charles  Massey. 

I>eTi8e  of  lande  to  a  second  son  and  his  heirs  he  or  they  pa3ringto  a  daagfater  800^.  with* 
fn  8  months  after  the  expiration  of  a  lease  under  which  the  lands  were  and  also  16QL 
iritfain  three  months  after  the  death  of  testator's  ^wife,  (to  whom  an  annuity  of  27^ 
per  annum  was  devised  out  of  the  said  lands  during  life,)  the  legacies  are  vested  and 
tr&nsmissible  to  representatives,  though  the  legatee  dies  before  the  days  of  payment 

Case  stated  for  the  opinion  of  the  court.    Debt  450/. 
The  plaintiffs  sue  for  two  legacies,  one  of  800/.  and  the  other 
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of  150/.,  bequeathed  to  Elizabeth  Massey  aforesaid,  by  the  will  of 
her  father,  Wight  Massey,  dated  3d  November  1761.  He  thereby 
devised  to  the  defendant,  (his  second  son,)  in  fee  simple,  a  lot  of 
ground  in  the  city  of  Philadelphia,  then  under  lease  to  Thomas  Fitz- 
simmons,  he  or  his  heirs  paying  to  the  said  Elizabeth  300/.  within 
three  months  after  the  expiration  of  the  said  lease,  which  would  end 
on  the  15th  May  1767,  and  also  the  further  sum  of  150/.  at  the  death 
of  the  testator's  wife,  Eleanor,  within  three  months  thereafter.  He  also 
subjected  the  premises  to  the  yearly  sum  of  27/.  payable  to  the  said 
Eleanor,  his  wife,  during  life,  and  directed  that  the  said  sum  ''so  devised 
to  the  aforesaid  Elizabeth  shall  be  at  her  disposal,  and  that  she  might 
give  the  same  to  whom  she  should  think  proper  in  her  life-time."  The 
said  Wight  Massey  died  afterward  in  1761.  Eleanor,  his  widow,  died 
in  March  1778. 

The  said  Elizabeth  Massey  married  John  Stone,  (deceased,)  on  th 
ilth  June  1764,  and  had  issue  one  daugher,  Elizabeth.  Elizabeth 
Stone,  the  mother,  died  before  her  daughter,  on  the  19th  May  1765, 
and  on  the  22d  of  the  same  month,  John  Stone,  her  husband,  admin- 
istered to  her  estate.  Elizabeth  Stone,  the  daughter,  died  on  the 
28d  July  1765,  and  on  the  24th  of  the  same  month,  John  Stone,  her 
father,  administered  to  her  estate. 

The  plaintiflfs,  one  of  whom  is  the  said  John  Stone,  widow,  (being 
his  fourth  wife,)  and  the  other  his  son,  by  a  second  venter,  administered 
to  the  estate  of  the  aforesaid  Elizabeth,  (the  legatee  and  third  wife  of 
the  said  John  Stone,  deceased,)  unadministered  by  the  said  John  on 
the  1st  July  1793.  The  said  Charles  Massey,  the  devisoe  of  the  pre- 
mises, out  of  which  the  legacies  are  directed  to  be  paid,  entered  before 
this  suit,  and  has  since  the  said  entry  continued  to  hold  the  same. 

The  said  Elizabeth  Massey,  before  her  intermarriage  with  the   said 

John  Stone,  on  the  11th  June  1764,  made  a  deed  of  settlement  of  all 

her  property,   and  thereby  conveyed  to  Thomas  Barton,  (clerk,)   and 

John  Dickinson,  esq.  and  their  heirs  and  assigns,  the  whole   thereof, 

to  hold  the  same  in  trust  for  her  during  her  life,  and  after  her  death  to 

the  heirs  of  her  body,  and  if  she  died  without  issue  of  her  body  living 

at  the  time  of  her  death  then  to  her  mother  during  life,    and   after 

her  death,  then  to  the  brothers  and  sisters  of  the  same  Elizabeth,  pay*  • 

ing  or  remitting  to  the  defendant  100/.  out  of  the  legacies  payable  by 
him. 

After  the  death  of  the  said  Elizabeth  Stone,  the  mother,  and  before 

the  death   of  her  daugher,  to  wit,   on  the  28th  June  1765,  the  said 

Thomas  Barton  and  John  Dickinson,  reciting  the  deed  of   settlement 

and  the  marriage  of  the  said  Elizabeth,  assign  and  release  the  said  trusts 
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and  legacies  to  the  said  John  Stone,  her  husband,  for  his  own  use, 

"  at  the  repeated  instance  and  request  of  the  same  Elizabeth  in  hep  life* 

time.  "     The  defendant  pleads  non  detinet  and  issue. 

• 
The  question  submitted  to  the  court  is,  whether  the  plaintiffs  are 

entitled  to  recover  the  said  two  legacies,  or  either  of  them  ?  If  the  court 
shall  be  of  opinion  that  the  plaintiffs  are  entitled  to  recover  the  same, 
or  either  of  them,  it  is  agreed  that  a  reference  shall  take  place  to  as- 
certain the  amount  really  due  between  the  said  parties,  and  judgment 
shall  be  entered  on  the  report  of  the  referees,  as  usual  in  cases  of  re- 
ferences and  reports,  under  rule  of  court. 

Mr.  Rawle  for  the  plaintiff,  made  three  points.  1.  The  legacies 
bequeathed  to  Elizabeth  Massey  on  the  death  of  her  father,  became 
vested  and  were  transmissible  to  representatives ;  they  were  not  contin- 
gent. If  the  time  of  payment  is  merely  postponed,  and  it  be  the  tes- 
tator's intention  that  his  bounty  should  immediately  attach,  the  legacy 
is  vested.  8  Woodeson.  512.  3  Bro.  Gha.  Rep.  472.  The  adverbs 
"when '*  and  "  then, "  referring  to  a  thing  which  must  of  necessity 
happen,  as  the  death  of  a  party,  make  no  contingency.  8  Go.  21.  a. 
In  ihe  case  of  a  personalty,  where  time  is  not  annexed  to  the  legacy, 
but  to  the  payment,  and  the  legatee  dies  before  that  time,  it  is  vested. 
2  Salk.  415.  The  rule  of  portions  sinking  for  the  benefit  of  the  heir, 
where  they  are  charged  on  land,  and  the  legatee  dies  before  the  day 
of  payment,  does  not  hold  where  the  circumstances  are  taken  from  the 
convenieocy  of  the  estate,  and  not  from  the  person  of  the  legatee.  8 
Atky.  319.  Sherman  v.  GoUins. 

2.     The  terms  of  payment  of  the  two  legacies  are  not  conditions. 
It  is  dissimilar  to  the  case  of  a  legacy  depending  on  marriage,  where 
the  party  has  in  some  degree  a  control  over  the  event.     The  words, 
<<he  or  his  heirs  paying,  "  form  a  charge  in  the  will,  not  a  condition 
or  limitation.     An  action  lies  for  a  legacy  devised  out  of  land.     2  Salk. 
415.      Lands  devised  to  the  heir  paying  a  sum  of  money  to  B,  "  pay- 
jng  "  does  not  make  a  condition,  because  no  one  can  enter  for  the  con- 
dition broken,  but  the  devisee ;  aliter  if  the  devise  had  been  to  a  stran- 
ger.     2  Equ.  Ga.  Ab.  862,  pi.  7.  Gites  2  Freem.  278.     Where  lands 
are  charged  with  the  payment  of  money,  and  the  construing  the  charge 
as  a  condition  would  defeat  the  remedy  of  the  money  under  the  will  it 
shall  be  construed  as  a  limitation  of  the  estate.     Gro.  El.  204.     An- 
nuities intended  as  a  certain  provision  at  all  events,  shall  not  be  defeated. 
2  Equ.  Ga.  Abr.  868,  pi.  14.  Cites  1  Wms.  472. 
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3.  The  words  '^  to  be  at  her  disposal,  to  give  to  whom  she  should 
think  proper  in  her  life-time,"  give  the  legatee  a  fixed  absolute  inter- 
est in  the  legacies.  Those  expressions  will  admit  of  no  other  construc- 
tion. 

Devise  of  lands  to  B  in  fee,  paying  400/.,  whereof  200/.  to  be  at 
the  disposal  of  his  wife  by  will,  the  wife's  administrator  shall  have 
this  200/.,  the  property  thereof  being  absolutely  vested  in  her.  2 
Vern.  181. 

Devise  to  one  for  life,  and  after^to  her  issue,  and  if  she  has  no  issue, 
power  to  dispose  thereof  at  her  will  and  pleasure,  the  contingency  of 
issue  never  happened,  she  took  a  fee.  2  Wils.  6.  Devise  to  E  for 
life,  then  to  a  A  in  tail,  and  if  A  died  without  issue  in  the  life  of  E, 
then  the  land  to  remain  to  E,  to  dispose  of  at  her  will  and  pleasure, 
gives  E  a  fee,  in  case  A  dies  without  issue  in  the  life  of  E.  1  Leon. 
283.  Devise  to  his  wife  for  life,  and  after  her  decease,  she  to  give 
the  same  to  whom  she  will,  though  she  has  but  an  estate  for  life,  yet 
she  may  give  the  reversion,  to  whom  she  pleases.  3  Leon.  71.  De- 
vise to  one  for  will  and  pleasure,  gives  a  fee.  Moor.  67. 

Mr.  Lewis  for  the  defendant.  Elizabeth  Massey,  under  her  vol- 
untary deed  of  settlement,  which  contained  no  power  of  revo- 
cation, had  an  estate  for  life,  remainder  to  her  issue,  remain- 
der over.  The  trustees  only  could  assign  the  trust  to  her  daughter 
Elizabeth,  who  was  then  in  full  life.  Those  facts  therefore  may  be 
laid  wholly  out  of  the  case.  The  question  is,  whether  as  the  legatee 
died  before  the  events  took  place  on  which  she  was  entitled  to  receive 
them,  the  legacies  are  lapsed  and  sink  into  the  estate,  for  the  benefit 
of  the  hares/actus^  or  are  vested. — ^Legacies  shall  sink  into  the  land, 
as  well  in  case  of  the  hares  foetus^  as  of  the  heir  at  law ;  2  Wms. 
276  ;  and  that  too  in  favour  of  the  devisee  of  part  of  the  estate  only. 
2  Atky.  436.  Equity  will  not  load  an  heir,  for  the  benefit  of  an  ex- 
ecutor or  administrator.  2  Wms.  609. 

Most  of  the  cases  cited  for  the  plaintiffs,  are  of  devises  out  of  per- 
sonalties which  materially  differ  from  legacies  payable  out  of  lands 
There  is  a  diversity  between  duties  which  touch  the  reality  and  the 
mere  personalty.  Go.  Lit.  292.  h.  The  general  rule  is,  that  charges 
upon  land,  either  by  deed  or  will,  payable  at  a  future  day,  shall  not 
be  raised,  where  the  party  dies  beforp  the  day  of  payment.  Lady  Fow- 
let.  V.  Lord  Polet  2  Vent.  366,  367.  1  Vern  204, 221.  Yates  v.  Fetti- 
place.  2  Vern.  416.  Stapletonv.  Charles.  Free.  Oha.  318.  Grlb.  Equ* 
Rep.  76,  intodtidem  verbis.  Jennings  v.  Looks.  2  Wms.  276.  Smitb. 
V.  Smith.     2  Vern.  92. 
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Here  the  defendant  had  the  option,  whether  he  would  take  the  prem- 
ises charged  with  the  legacieg  andjearly  sum,  or  not.  If  a  condition 
was  annexed  thereto,  the  remedy  of  the  legatee,  on  non-payment  of 
her  legacies,  was  an  entry  by  the  heirs  at  law,  who  would  hold  the 
premises  in  trust,  until  the  sums  were  paid.  And  this  would  be  her 
only  remedy,  if  the  lands  were  devised  on  condition.    1  Leon.  174. 

The  word  * 'paying"  in  a  wDl,  forms  a  condition.  Co.  Lit.  236.  b. 
S  Go.  21.  a.  The  defendant  is  stated  to  be  a  second  son,  and  not  the 
heir  at  law.  Consequently  the  legatees  had  a  full  and  complete  re- 
dress by  the  ordinary  current  of  the  law ;  and  there  was  no  necessity 
for  turning  a  condition  into  a  limitation  of  'the  estate  to  prevent  her 
being  remediless,  according  to  the  case  cited  from  Cro.  El.  204.  Our 
rales  of  descent,  are  similar  in  many  instances  to  those  which  hold|as  to 
lands  in  England,  known  by  the  name  of  borough  English.  The  eldest 
son  would  amongst  us  be  deemed  the  heir  to  enter  for  a  condition 
broken. 

One  having  three  sons,  devises  lands  in  borough  English,  to  his  second 
son,  on  condition  to  pay  20/.  a  piece  to  his  daughters,  that  is  a  con- 
dition ;  for  it  need  not  be  expounded  as  a  limitation,  as  in  the  case  of 
a  devise  to  the  eldest  son.  Cro.  Jac.  56.  Devise  of  land  to  eldest 
daughter ,]paying  to  another  80/.  per  annum,  it  is  a  condition ;  on  non- 
payment, the  youngest  daughter  may  enter  into  a  moiety  of  the  lands 
Cro.  El.  146.  Devise  of  lands  to  J.  S.  for  years,  rendering  20tY.an-. 
naally  to  J.  D.,  the  heir  may  enter  on  non-payment  of  the  sum,  as  for 
a  condition  broken.  Cro.  El.  454.  If  in  the  present  instance,  the  lot 
of  ground  was  devised  to  the  defendant  on  condition,  the  monied  lega- 
cies are  not  payable,  unless  the  whole  condition  is  complied  with,  by 
the  legatees  living  until  they  become  due. 

Mr.  Bawle  in  reply.    In  England,  the  devisee  of  real  estate,  shall 
have  the  personal  estate  applied  to  his  ease.     1  Yem.  36.    There  a 
devisee  of  lands^on  condition,  that  he  should  pay  all  debts  and  legacies, 
woald  have  the  same  advantage.     Free.  Cha.  2.     But  the  situation  of 
our  country,  the  genius  and  spirit «of  our  laws,  and  the  habits  of  our 
people,   could  not  admit  this   doctrine.     The  heir  in  England  is  very 
differently  considered,  from  what  he  is  in  this  state.     The  general  rule 
contended  for,   as  to  legacies  arising  out  of  real  estate,  has  undergone 
manj  alterations.     A  term  created  for  daughters'  portions,  commencing 
after  the  death  of  the  father  and  mother,  upon  trust  to  raise  the  por- 
tions from  and  after  the  commencement  of  the  term  ;  the  father  dies 
leaving  a  daughter.    Decreed  that  the  portions  vested,  but  not  raise- 
able    during  the  life  of  the  mother.    1  Wms.  448.    Words  ordering 
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payment  of  a  portion  to  a  daughter  at  twenty  one,  shall  have  the  effect 
of  vesting  a  right  in  her,  and  haying  attained  that  age,  her  portion  in 
case  of  her  death,  shall  go  to  her  ezecntors  or  adminfstrators,  ^  a 
vested  interest.  1  Wms.  457.  Vid.  2  Wms.  513.  Pitfield's  case. 

•Where  the  postponing  of  the  time  of  payment  of  a  legacy  to  be  raised 
out  of  lands,  has  been  owing  to  the  circumstances  of  the  testator's  es* 
tate,  and  not  to  those  of  the  legatee,  the  legacy  shall  be  raised  not- 
withstanding his  death  before  the  time.     This  principle  was  adopted  so 
far  back  as  1740,  in  Lowther  v.  Condon.  2  Atky.  127.     And  a  string 
of  cases  have  since  succeeded,  establishing  an  exception  to  the  rule  laid 
down  in  Powlet  v.  Powlef  ;  and  it  is  now  held,  that  where  the  terms 
of  payment  of  a  legacy  to  be  raised  ont  of  lands,  ar  not  descriptive  of 
the  person  or  character  of  the  legatee,  it  shall  not  merge  into  the  in- 
heritance, though  the  legatee  dies  before  the  time  of  payment.  Dawson 
V.  Kellet.  1  Bro.  Cha-  Rep.  119.  Teal  v.  Fitchener.  Clark  v.  Ross. 
Kemp  V.  Davy.  lb.  (note.)  Godwin  v.  Munday.  3.  191.  Thompson 
V.  Dow.  Morgan  v.  Gardiner.  lb.  193.  (note.) 

The  slighest  examination  of  the  will,  shows  the  grounds  on  which 
the  testator  postponed  the  payment  of  the  legacies  to  his  daughter. 

By  the  court.  This  case  appears  to  us  to  be  free  from  difficulty, 
whether  we  regard  the  circumstances  under  which  the  will  was  made, 
the  intention  of  the  testator,  or  the  authorities. 

When  the  will  was  drawn,  the  house  and  lot  which  the  testator  de- 
vised to  the  defendant,  his  second  son,  was  underlease,  the  last  period 
of  which,  he  mentions  to  be  on  the  15th  May  1767.  To  his  widow  he 
devises  thereout,  an  annuity  of  27/.  per  annum,  during  her  life,  and 
to  his  daughter  Elizabeth  450/. ;  but  the  house  being  under  lease,  per- 
haps tit  a  great  under  value,  he  deemed  it  expedient  not  to  be  subject 
the  defendant  to  the  payment  of  part  of  his  sister's  legacy,  until  three 
months  after  the  lease  would  expire,  and  of  the  residue,  until  three 
months  after  the  annuity  of  27/.  would  cease.  Evidently  the  postpone- 
ment of  the  payments,  arose  from  the  peculiar  situation  of  his  property. 

The  intention  of  the  testator  is  s^lso  clear,  that  he  meant  his  daugh- 
ter Elizabeth,  should  have  a  pure  vested  interest  in  both  sums,  at  the 
time  of  his  death.  ^'  The  sums  devised,  shall  be  afr  her  disposal,  and 
she  may  give  the  same  to  whom  she  thinks  proper,  in  her  life-time." 
These  expressions  would  be  idle  and  superfluous, unless  the  father  in- 
tended the  money,  as  subject  to  her  control,  before  it  became  due. 
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The  great  ingredient  in  the  case,  is  the  devise  to  Elizabeth  Mas- 
sey.  The  law  formerly  was,  as  contended  for  by  the  defendant's 
counsel,  but  it  has  undergone  sundry  modifications,  and  is  now 
perfectly  ascertained  on  the  present  subject. 

The  rule  about  conditions  has  been  long  thought  too  much  strain- 
ed, and  therefore  is  not  much  relied  on  in  the  latter  cases.     1  Bro. 
Cha.  Rep.  123.    Almost  all  the  authorities  are  collected  in  2  Wms. 
612,  (Cox's  note  )  and  the  law  is  accurately  laid  down  in  flargrave's 
note  to  Co.  Lit.  237,  a,  as  follows : — ^In  general  where  a  legacy  pay- 
able at  a  future  time,  is  charged  on  personal  estate  only,  if  the  lega- 
tee dies  before  the  day  of  payment,  his  personal  representative  will 
be  entitled  to  it.    But  where  it  is  charged  on  real  estate,  it  sinks 
into  the  land  for  the  benefit  of  the  owner  of  the  inheritance.     Yet 
wherever  there  are  any  circumstances  or  expressions  in  a  will  from 
which  the  implication  that  it  was  the  testatoi^'s  intention  to  make 
it  immediately  a  vested  legacy,  is  stronger  than  the  implication  to 
the  contrary ,which  arises  on  its  being  charged  on  a  real  orWxed  fund 
and  payable  at  a  future  day,  it  is  to  be  considered  as  a  vested  and 
transmissible  interest,  notwithstanding  those  circumstances.    The 
role  in  Powlet's  case  is  merely  a  rule  of  construction,  not  a  positive 
rule  of  law  or  equity.    A  legacy  out  of  real  estate,  to  be  paid  within 
12  months  afler  the  death  of  A ;  the  legatee  survived  A  but  one 
montb^  and  it  was  decreed  that  the  legacy  did  not  lapse,  but  went 
to  the  representative.     1  Vez.  44.     Hodgson  v.  Bawson. 

The  rule  laid  down  in  the  cases  cited  £rom  1  Bro.  Cha.  Bep.  will 
apply  to  the  construction  of  the  will  before  us ;  and  there  can  be  no 
reasonable  ground  to  doubt  that  the  will  was  penned  with  reference 
to  the  circumstances  of  the  testator's  estate,  and  not  to  the  person 
oihis  daughter.  It  is  also  certain  that  tlie  intent  of  a  testator 
will  control  the  rules  contended  for  by  the  defendant,  (2  Atky.  127. 
1  Vez,  47.  Vid.  Comy.  716,  723,)  which  is  here  manifest  from  the 
legacies  being  subjected  to  her  disposal,  and  therefore  the  daughter 
took  a  present  interest.  The  same  will  which  vested  the  lot  of 
ground  in  the  defendant,  vested  it  with  the  charge,  and  the  devisee 
mnst  take  it  cumonere. 

Judgment  for  the  plaintiffs. 


Vol.  n.  24 
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John  Plankinhobn  against  James  Cats. 

On  a  motion  to  the  court  to  Bet  aside  an  execution,  parol  evidence  to  varj  and  oontrt- 
dict  a  deed,  shall  not  be  received  in  evidence,  any  more  than  on  a  trial  by  jury. 
Sc  parte  affidavit  of  an  inaolyent  debtor  refused  in  evidence,  on  such  moUon. 

Acceptance  of  negotiable  instruments  on  aooount  of  a  prior  debt,  must  be  taken  prima 
facia  to  be  in  satis&cUon  of  that  debt,  unless  the  contrary  be  proved. 

Thb  plaintiff  had  entered  up  a  judgment  against  the  defendant 
for  18,400  dollars,  on  an  obligation,  conditioned  for  the  payment  of 
9,200  dollars,  on  the  several  days  and  times  indorsed  thereon. 
This  indorsement  was  signed  by  both  parties,  and  expressed  that 
the  obligation  was  taken  as  a  security  for  the  payment  of  two  notes 
due  from  the  defendant  to  the  plaintiff  for  $2482  33 

payable  11th  August  1796  ; — two  other  notes  for  5413    6 

payable  7th  September  1796 ; — and  a  sum  about  1300  00 

not  finally  ascertained  on  the  20th  September  1796.  $9195  38 

The  obligation  was  dated  on  the  26th  July  preceding.  In  pur- 
suance of  the  warrant  annexed  thereto,  this  judgment  was  con- 
fessed, and  a  Jieri  facias  had  issued  to  September  term  1796.  A 
motion  was  made  to  set  aside  the  execution,  it  being  alleged  that 
the  first  instalment  had  been  fully  paid.  Thefi.fa.  had  been  exe- 
cuted on  the  27th  Augustl796. 

The  plaintiff  offered  to  prove  by  John  Hallowell,  esq.  that  it  was 
verbally  agreed  on  between  the  parties,  when  the  bond  was  given, 
that  an  execution  might  issue  for  protecting  the  whole  sum.  On 
this  point  the  counsel  cited  2  Cha.  Gas.  180.  Fitzgib.  213,  214. 
Harvey  v.  Harvey,  where  three  successive  chancellors  decreed  on 
the  parol  proof  of  a  single  witness,  against  a  deed  of  settlement 
Dall.  424.  Thompson's  and  wife's  lessee  v.  White.  2  Dall.  171, 
173.  Field  v.  Biddle,  and  AFMeen  v.  Owen,  the  two  last  whereof 
were  chiefly  relied  on. 

It  was  insisted  for  the  defendant,  that  the  doctrine  contended  for 
would  be  productive  of  perjuiy  and  uncertainty,  and  would  super- 
sede the  use  of  all  written  instruments.  No  agreement  by  parol 
can  dispense  with  an  obligation.  Espin.  221.  Gro.  El.  697.  He 
also  cited  Oowp.  47.  2  Bla.  Rep.  958.    8  Burr.  1370. 

M'Kean,  0.  J.  The  evidence  offered  cannot  be  received.  It 
goes  in  direct  opposition  to  the  deed,  and  materially  varies  and  con- 
tradicts it.  The  case  of  Thompson  v.  White  was  that  of  a  fraud, 
and  an  exception  to  the  general  rule. 

Shippen,  J.  The  case  of  Harvey  v.  Harvey  was  under  very  pecu- 
liar circumstances.  On  that  authority  Hurst's  lessee  v.  Kirkbride 
et  al.  was  determined,  on  the  gi'ouud  of  a  plain  mistake. 
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Yeates,  J.  The  parol  evidence  is  offered,  to  show  that  the  bond 
shall  be  constrned  differently  from  the  plain  import  of  the  condition 
and  indorsement,  and  cannot  be  admitted  on  this  motion,  any  more 
tlian  on  a  trial  by  jury.  2  H.  Bla.  524.  In  Field  v.  Biddle,  the 
agreement  did  not  specify  the  intention  of  the  parties  as  to  the 
bond,  ia  case  Oxley  and  Hancock  did  not  send  in  their  ratification 
of  the  agreement  within  six  months,  and  the  oral  testimony  came 
in  aid  of  the  true  interpretation  of  the  contract,  and  did  not  tend 
to  contradict  it.  In  ITMeen  v.  Owen,  it  was  wholly  doubtful  what 
species  of  money  was  the  object  of  the  contract.  The  cases  there* 
fore,  are  materially  distinguishable  from  the  present. 

Smith,  X  The  inclination  of  my  mind,  under  the  circamstances 
of  the  case,  is  that  the  parol  evidence  should  be  admitted. 

The  counsel  for  the  defendant,  then  effered  his  affidavit  to  the 
court,  (which  had  been  the  ground  of  the  motion  and  rule  obtained 
thereon,)  to  show  that  the  first  instalment  had  been  fully  paid. 

On  exception  taken  thereto,  it  appeared  tliat  the  defendant  had 
been  discharged  by  the  insolvent  act,  and  had  since  left  the  state. 

JPer  cur.  If  the  defendant  had  been  present  to  have  submitted 
to  a  cross-examination,  he  might  have  been  sworn ;  because  having 
been  discharged  under  the  acts  of  insolvency,  it  is  of  no  moment  to 
him,  whether  the  demands  of  the  plaintiff  or  his  other  creditors  are 
lessened,  by  the  event  of  the  present  application.  His  future  prop- 
erty in  either  case  is  subjected  to  his  debts.  But  the  objection, 
that  the  affidavit  has  been  exparte^  is  decisive,  and  it  must  be  over- 
iniled. 

It  was  then  shown,  that  a  number  of  notes  and. inland  bills, 

amounting  to  2779  dollars,  drawn  in  August  1706,  on  several  days, 

payable  at  60  and  90  days,  had  been  indorsed  by  the  defendant  to 

the  plaintiff,  and  by  him  had  been  discounted  at  the  banks ;  wliich 

tranfiactions  it  was  urged,  amounted  to  so  many  payments  applicable 

to  the  first  instalment.    It  lay  on  the  plaintiff  to  show,  that  any  of 

the  notes  or  bills  had  been  dishonored ;  and  also  to  prove  that  he 

had  ^ven  due  notice  to  the  indorser  thereof,  on  failure  whereof  he 

eoixld  not  recur  to  him. 

^riie  plaintiff's  counsel  contended,  that  from  the  defendant's  haying 
given  his  bond  and  judgment,  he  must  have  been  considered  as  in 
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tottering  circumstances,  and  it  must  be  presumed,  that  the  creditor 
would  insist  on  collateral  security.    Whether  this  negotiable  paper 
was  received  as  mere  security,  or  as  payment, — ^and  whether  for  the 
first,  second,  or  third  instalments  does  not  appear.     But  it  must  be 
observed,  that  none  of  these  notes  or  bills  thus  indorsed,  fell  due, 
until  after  the  last  money  became  payable.    If  these  indorsements 
suspend  the  operation  of  the  bond,  they  will  destroy  the  plaintiff's 
security  by  postponing  his  payments,  which  never  could  have  been 
his  intention.    Where  one  has  several  securities  for  his  debt,  he 
may  use  them  all,  and  pursue  all  his  remedies  at  once,  if  he  gela 
but  one  payment.  Doug.  401.    A  creditor  accepting  a  security  of 
inferior  or  equal  degree  to  his  original  demand,  doe«  not  thereby 
extinguish  the  first  debt.    This  has  been  long  settled.     2  Bac.  452. 
1  Burr,  9.    The  present  case  cannot  be  compared  to  Watts  v.  Wil- 
ling. 2  Dall.  100.     There  the  plaintiflF  having  claimed  20  per  cent, 
damages  on  a  foreign  bill  of  exchange  drawn  by  colonel  Byrd,  was 
held  to  be  an  election,  and  that  the  bill  should  be  credited  as  a  pay- 
ment on  the  prior  bond,  wherein  the  defendant  had  become  surety. 
Vid.  2  Dall.  134,  Ingraham  v.  Qibbs.    lb.  136,  Shinkhouse  v.  Gibbs. 
In  Lewis  v.  Manly  in  error,  this  court  held,  that  the  note  given  by 
Lewis  to  HoUingsworth  was  not  an  extinguishment  pro  tanto,  of 
the  original  demand.    It  is  true,  the  court  there  went  partly  on  the 
ground  of  the  transaction  being  fraudulent. 

The  payer  of  money  has  a  right  to  direct  to  what  purpose  hia 
payment  shall  be  applied.  2  Vern.  606.  But  if  he  does  not  thus 
appoint,  the  receiver  may  do  it.  Espin.  228.  2  Stra.  1194.  The  de- 
fendant not  having  made  the  appropriation,  the  plaintiflT  may  apply 
the  payments  to  the  second  and  third  instalments. 

Econt/rd  it  was  urged  for  the  defendant,  that  the  true  intention 
of  the  parties  must  govern,  if  it  can  be  ascertained.    If  it  cannot  be 
reduced  to  certainty,  the  court  will  consider  probabilities  and  what 
would  be  the  natural  mode  of  payment ;  as  in  the  case  of  money 
paid  generally,  it  shall  be  applied  to  discharge  of  a  debt  carrying 
interest,  rather  than  of  an  account.    1  Vern.  24,  34.  It  wiU  be 
readily  acknowledged,  that  a  person  in  embarrassed  circumstances 
does  not  usually  make  provision  for  distant  debts,  passing  over 
those  of  an  immediate  pressure;  and  yet  such  must  be  supposed  to 
be  the  defendant's  conduct,  if  his  indorsements  were  intended  to  be 
credited  in  the  two  last  instalments. 

A    note  indorsed  in   blank,  is  considered  as  payable  to  the 
bearer,  and  a  note  thus  payable  is  like  so  much  money  paid  to 
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whomsoever  the  note  is  given.    8  Burr.  1524.    Drawing  a  bill  on 
a  correspondent,  who  accepts  it,  is  a  payment,  because  it  makes  him 
debtor  to  another  person,  who  may  bring  his  action.     10  Mod.  37. 
A  note  accepted  for  rent,  or  a  bond,  is  held  a  payment.  1  Vem. 
478.     If  in  payment  of  a  debt,  the  creditor  is  content  to  take  a  bill 
or  note  payable  at  a  future  day,  he  cannot  legally  commence  an 
action  on  his  original  debt,  until  such  bill  or  note  becomes  payable. 
Aliter  if  such  bill  or  note  is  of  no  value ;  for  there  the  creditor  may 
resort  to  his  original  demand.    Espia.  Ni.  Pri.  5,  6.    This  court 
asserted  the  same  doctrine  in  a  late  case  at  the  sittings,  (King  v. 
Beed  and  Forde,)  that  a  note  accepted  for  a  prior  debt,  postponed 
the  day   of  payment.    The  notes  and  bills  do  not  operate  as  an 
extinguishment  of  the  original  demand  but  as  payment.    The  ac- 
ceptance of  a  note  is  not  at  all  events  an  extinguishment  of  the 
debt  precedent,  but  the  acceptance  of  a  negotiable  instrument  for 
and  on  account  of  a  debt,  must  be  taken  prima  facie  to  be  in  sat- 
isfaction of  that  debt,  unless  it  appeared  that  the  note  still  remain- 
ed unpaid  in  the  possession  of  the  party,  without  any  laches  by 
them.     Said  by  Bailey  arguendo,  and  agreed  to  by  the  court.    5 
Term  Kep.  515.     The  drawing  of  the  bills  or  endorsing  of  notes  is 
an  appropriation  of  the  money  to  the  holder  thereof.    8  Term  Eep. 
182.    4  Term  Kep.  342. 

When  the  counsel  had  closed  their  remarks  it  appeared  by  inspec- 
tion of  the  plaintiffs  books  of  account,  that  part  of  the  indorsements 
had  actually  been  credited  "on  account  of  defendant's  notes  due 
and  unpaid,"  on  the  20th  August  1796. 

Bj  the  court.  Independent  of  this  entry,  we  must  have  presum- 
ed, that  these  notes  and  bills  were  indorsed  to  the  plaintiff  by  the 
defendant,  in  discharge  of  the  first  instalment,  in  the  common  and 
regular  course  of  business,  there  being  no  proof  to  the  contrary. 
But  the  entry  we  have  seen,  removes  all  doubt.  These  indorsements 
Kte pri/nb<tfaGie  evidence  of  payments,  for  if  the  notes  or  bills  have 
been  paid,  (5  Term.  Hep.  516,)  or  if  they  had  been  indorsed  over, 
so  that  they  are  not  forth-coming  again  to  the  defendant,  and  he 

may   be  sued  upon  them  by  any  third  person,  that  will  amount  to 

payment,  and  the  burthen  of  the  proof  lies  on  the  plaintiff  at  present. 

It  appears,  the  first  instalment  has  been  fully  paid.    Eule  to  set 

aside  the  execution,  made  absolute. 

Messrs.  Rawle  and  Hallowell,  ^(>  yw^. 
Messrs.  Ingersoll  and  J.  B.  M'Kean,  pro  def. 
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Lessee  of  James  Buchannan  against  Johk  Shefffb  and  Abch- 

iBALD  M^Alibteb,  landlord. 

DeviBe  **  of  real  estate  to  a  daughter,  her  heirs  and  assigns  forever,  but  if  she  shall  die  with- 
out issue,  the  executor  to  sell  the  lands,  and  after  Uie  decease  of  the  widow  diride  the 
sale  equally  among  the  testator's  nephew.** 

The  daughter  marries,  has  issue  which  dies ;  the  husband  suryiving  her  shall  be  tenaat 
by  the  curtesy. 

Qu,  Whether  the  remunder  over  to  the  nephews  is  good  by  way  of  executory  devise. 

r 

This  ejectment  for  lands  in  Dauphin  county,  came  on  for  trial  on 
the  13th  October  1796,  before  Yeates  and  Smith  Justices,  at  Har- 
risburgh ;  when  the  jury  found  a  special  verdict  to  the  following 
effect.    That  Hugh  Hayes,  then  deceased,   was  in  his  life-time 
seized  of  the  premises  in  question,  and  on  the  24th  May  1777,  made 
his  will,  whereby,  inter  aliaj  he  ^^  bequeaths  to  his  dear  daughter  Mar- 
garet all  the  residue  of  my  personal  estate,  (having  before  given 
several  pecuniary  and  other  legacies )  and  the  whole  of  my  real 
estate,  to  her,  her  heirs  and  assigns  forever.   And  if  it  please  God  that 
my  daughter  should  die  without  issue,  my  whole  estate  shall  be 
sold  by  my  executors,  and  I  direct  that  the  money  arising  from  the 
said  sale  shall  after  the  decease  of  my  dear  widow,  my  said  execu- 
tors being  satisfied  for  their  trouble,  be  equally  divided  among  my 
brother  Patrick's  and  my  sisters  Buchannan's  and  Morrison's  sons, 
share  and  share  alike,"  and  thereof  appointed  executors.     They 
further  find  that  James  Buchannan,  the  lessor  of  the  plaintiff,  is  the 
only  son  of  Eebecca  Buchannan,  who  was  one  of  the  sisters  of  Uogli 
Hayes ;  and  that  the  said  James,  by  virtue  of  sundry  good  conveyances 
in  the  law  duly  executed,  and  so  admitted  to  be  by  counsel  on  both 
sides,  was  entitled  at  the  time  of  bringing  this  suit,  and  now  is,  to 
whatever  interest,  the  sons  of  Patrick  Hayes,  the  brother  of  Hngh 

Hayes  aforesaid,  and  the  sons  of Morrison,  his  sisters,  are 

entitled  to  under  the  will  of  the  same  Hugh. 

They  also  find,  that  the  said  Margaret  Hayes  intei*married  with 
the  aforesaid  Archibald  M^Alister,  and  had  issue  bom  alive  who  died 
in  the  life-time  of  the  same  Margaret ;  and  that  they  the  said  Archi- 
bald and  Margaret,  were  seized  of  the  premises  in  the  life-time  of  the 
said  Margaret ;  that  the  said  Margaret  is  since  dead,  leaving  no  issue, 
and  tlie  said  Archibald  is  still  living.   But  whether,  &c.  the  jury,  &c 

Mr.  IngersoU  for  the  plaintiff,  contended,  that  the  intention  of  a 
testator,  fairly  collected  from  the  words  of  his  will,  must  govern  in 
all  questions  of  this  nature*  The  technical  meaning  of  words  in  a 
will,  shall  give  way  to  manifest  intent.  1  Term  Bep.  596.  And 
judging  by  this  criterion,  it  is  hoped,  that  the  nephews  of  the  tes- 
tator may  well  entitle  themselves  to  the  premises,  the  remainder 
over  to  them  being  good  by  way  of  executory  devise. 
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The  expressions,  "  dying  without  issue,"  have  two  senses,  a  vul- 
gar and  legal  one ;  in  the  former,  they  mean  dying  without  issue 
at  the  time  of  the  party's  death ;  in  the  latter,  they  mean  an  indefi- 
nite failure  of  issue  to  all  generations.  In  the  principle  case,  three 
circumstances  are  united,  to  show  that  the  meaning  of  the  testator 
was,  that  the  words  he  has  made  use  of  should  be  confined  to  their 
vulgar  or  common  and  general  acceptation. 

1st,  The  real  estate  is  given  to  the  daughter,  her  heirs  and  assigns 
forever.  2d,  A  power  is  given  to  the  executors  to  sell  after  the 
decease  of  the  widow,  as  if  contemplating  the  death  of  his  daughter 
as  a  determination  of  the  event,  whether  she  died  without  issue 
then  living ;  and  3d,  The  remainder  over  being  limited  to  the  sons 
of  his  brothers  and  sisters,  in  expectation  of  tlieir  taking  the  prop 
erty  on  the  death  of  the  dailghter. 

Two  of  these  reasons  are  assigned  by  Ld.  Kenyon  as  part  of 
the  grounds  of  detennination  in  Porter  v.  Bradley,  that  the  re- 
mainder of  the  six  daughters  should  be  held  good,  by  way  of  execu- 
tory devise.    It  is  true,  the  words  "  leaving  no  issue  behind  him," 
were  attached  to  the  first  estate, ^r^TTira  yoci^  limited  to  Philip 
Dobin  in  fee,  and  were  said  to  bring  it  within  Pells  v.  Brown,  Oro. 
Jac.  590,  which  is  the  foundation,  and  as  it  were  the  magna  charia 
of  this  branch  of  the  law.  3  Term  Bep.  145, 146.    Bat  the  author- 
ity here  granted  to  the  executors  looked  forward  merely  to  the 
deaths  of  the  daughter  and  widow  then  in  esasj  and  their  power  to 
sell  could  never  be  thought  to  depend  on  the  indefinite  failure  of 
issue  in  the  daughter.    The  expressions  are  variant,  but  equipol- 
lent to  those  in  Pells  v.  Brown  ;  ^'  if  Thomas  died  without  issue, 
living  William  his  brother,"  and  to  Porter  v.  Bradley  "  leaving  no 
issue  behind  him.''    The  rule  of  construction  in  wills  is,  that  no 
precise  form  of, words  is  necessary  to  convey  the  testator's  meaning. 
2  Burr-  770,  771, 1106, 1118.    Even  the  same  words  in  a  will  have 
been  taken  in  two  different  senses  as  applied  to  real  and  personal 
estate,  where  it  has  been  necessary  to  answer  the  testator's  inten. 
tion.     2  Fearne.  (4th  edit.)195.    1  Wms.  667.    The  words,  "  in 
default  of  such  issue,"  may  operate  as  a  descriptio  personcBy  applied 
to  real  estates,  where  such  interpretation  favors  the  general  inten- 
tion of  the  divisor,  and  its  application  is  equivocal,  for  then  it  shall 
be  construed  by  relation  to  mean  issue  of  the  nature  intended  ;  as 
in  Doe  7).  Perryn,  Doug.  484,  where  such  words  were  referred  to 
*^  children  "  and  not  to  ^^  heirs  "  named  in  the  will,  and  meant  the 
same  as  ^^  for  default  of  such  children,"  on  the  dear  intent  of  the 
devisor,  that  the  children  of  D,  if  any,  should  take  a  fee.  2  Fearne. 
212,  215.    A  devise  of  real  and  personal  estate  to  the  wife  for  life, 
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remainder  to  the  testator's  son  R,  and  his  issne  lawfully  begotten, 
to  be  divided  as  he  shall  think  fit,  and  if  he  should  die  without 
issue,  remainder  over,  was  held  to  be  an  estate  for  life  only  with 
the  power,  and  the  remainder  over  good.  8  Bro.  Cha.  Rep.  82.   . 

M'Alister,  one  of  the  defendants,  claims  the  land  as  tenant  by 
the  curtesy ;  but  his  wife  was  not  seized  of  such  an  estate  in  the 
premises  as  would  entitle  him  to  claim  in  this  mode.     A  condition 
was  annexed  to  her  title,  whereby  her  estate  became  defeated  on 
her  dying  without  issne.     The  definition  of  curtesy  by  Littleton 
(sect.  52)  is,  when  a  man  taketh  a  wife  seized  of  such  an  estate  of 
inheritance,  &c.  as  the  issue  which  he  hath  by  his  wife,  may  by 
possibility  inherit  the  same  tenements  of  such  an  estate  as  the  wife 
hath,  as  the  heir  to  the  wife,  .he  shall  after  the  decease  of  the  wife, 
have  the  same  tenements  by  the  curtesy  of  England,  but  other- 
wise not.  Co.  Lit.  40.  a.  8  Co.  34.  &.    Wherever  the  estate  is  to 
be  determined  by  express  limitation  or  condition  upon  the  death 
of  the  wife,  there  the  husband  shall  not  be  tenant  by  the  curtesy. 
9  Mod.  150. 

Messrs.  Duncan  and  C.  Smith  for  the  defendants,  insisted,  that 
the  remainder  over  to  the  sons  of  the  brother  and  sisters  of  the  tes- 
tator was  too  remote  to  take  effect  as  an  executory  devise.  There 
are  no  expressions  to  control  "  the  dying  without  issue,"  to  issue 
"  at  the  time  of  the  death  "  of  Margaret.  All  the  cases  show  that 
a  limitation  over  after  such  general  words  is  too  remote ;  and  no 
authority  can  be  adduced  to  prove,  that  on  a  limitation  of  lands  On 
a  dying  without  issue,  such  words  have  been  confined  to  issue,  living 
at  the  time  of  the  death.  Cowp.  411.  Doug.  485.  3  Term.  JRep.  494. 

A  difference  of  construction  of  the  terms  "  dying  without  issue,'' 
as  applied  to  real  and  personal  estate,  has  been  laid  down  in  many 
cases.  It  has  been  asserted  by  Lord  Keeper  Harcourt,  in  1  Wms. 
198,  by  Lord  Chancellor  Parker,  Ih.  433,  664,  by  Lord  Chancellor 
Hardwicke,  in  3  Atky.  283.  2  Vez.  125, 180,  606,  by  Lord  Mans- 
field, in  Cowp.  411,  Doug,  486,  and  by  BuUer,  J.  in  3  Term  Eep. 
494.  It  is  true.  Lord  Kenyon  denied  the  distinction  in  3  Term  Bep. 
146,  but  he  afterwards  recognized  it  in  6  Term  Rep.  313,  314. 
So  of  Lord  Chancellor  Thurlow,  in  1  Bro.  Cha.  Rep.  170, 190. 
But  even  as  to  personalty  and  executory  devises  of  ternas  for  years, 
though  courts  of  equity  have  been  much  inclined  to  lay  hold  of 
any  words  in  the  will,  to  tie  up  the  generality  of  the  expression  of 
dying  without  issue,  and  to  confine  it  to  dying  without  issue 
living  at  the  time  of  the  person's  death,  yet  they  have  not  allow- 
ed this  inclination  to  prevail,   without  some  restrictive  circum- 
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stance  in  the  limitation.  2  Fonbla.  326,  and  the  cases  there  cited. 
In  Beauclerc  v.  Dormer,  2  Atky.  808,  a  will  runs  thus ;  "  I  make 
D.  my  sole  heir  and  executrix,  and  if  she  dies  without  issue,  then 
to  G.  B,"  the  limitation  over  was  held  void. 

The  limitation  of  personal  property  by  will,  on  an  indefinite  fail- 
ure of  i^sue  is  too  remote.  1  Burr.  268.  6  Bro.  Pari.  Oas.  429,  450. 
1  Bra.  Cha.  Eep.  170, 188.  2  Bro.  Cha.  Eep.  33. 

Where  there  is  a  fee  mounted  on  a  fee,  the  secondary  fee  must  be 
expressly  limited  to  take  effect  within  the  compass  of  a  life  or  lives 
in  es8ey  and  twenty-one  years  after,  otherwise  it  will  be  a  perpetu- 
ity. Saunders  on  Uses,  193,  194.  Pow.  on  Dev.  254. 

The  words  made  use  of  in  the  present  will  are  not  as  strong  as 
in  Daintry  v.  Daintry  et  al.  6  Term  Bep.  307.  There  the  testator, 
after  giving  different  annuities  to  an  only  son,  increasing  at  differ- 
ent ages  till  thirty,  and  to  be  paid  to  him  until  he  married,  devised 
thus ,  "  In  case  my  son  shall  happen  to  marry  before  he  attains  the 
age  of  thirty,  then  I  give  and  devise  to  him  and  the  heii's  of  his 
body  all  my  real  and  personal  estates,  &c.  and  if  my  son  shall  hap- 
pen to  die  without  leaving  issue  of  his  body,  then  I  give  and  de- 
vise the  same  to  my  brother  B ;"  and  it  was  held  that  the  son 
took  an  estate  tail  in  the  real  estates,  and  the  personal  estate 
absolutely,  though  Lord  Kenyon  was  at  first  of  a  different  opinion 
as  to  the  personalty. 

As  to  the  exceptions  taken  to  the  defendant's  tenure,  they  seem 
without  foundation.    All  the  ingredients  necessary  to  the  formation 
of  an  estate  by  the  curtesy  exist  here.    The  seisin  of  the  wife,  marri- 
age, inheritable  issue  of  the  wife's  estate,  and  her  death,  are  all  found 
by  the  special  verdict,  and  unite  every  circumstance  necessary  ac- 
cording to  the  description  in  Co.  Lit.  29,  30.     The  words  "  dying 
without  issue,"  do  not  form  a  condition,  but  rather  a  limitation  oi 
the  estate.    An  estate  tail  special  is  spent  and  determined  by  the 
feme's  dying  without  issue,  and  yet  the  baron  shall  have  curtesy.  1 
Leon.    167.     But  an  express  case  in  point  has  been  adjudged,  and 
is  to  be  found  in  Collectanea  Juridica,  332,  Buckworth  v.  Thiskell. 
That  was  a  devise  "  to  a  grand-daughter  in  fee,  and  if  she  died  before 
21,  without  leaving  issue,  limitation  over."     She  had  issue  which 
died,  and  she  died  before  21.   It  was  held  to  be  a  contingent  and  not  a 
conditional  limitation,  and  that  the  right  of  the  husband  to  be  ten- 
ant by  the  curtesy  was  not  defeated,  though  the  estate  was  spent. 

The  defendant's  counsel  cited  other  cases: — 3  Atky.  283.  1  Wms. 
364.  Ambl.  122.  2  Term  Kep.  720,  1  Fearne.  357,  868,  361, 
868,  371.    Pow.  on  Dev.  252.    See  Hargrave's  remarks  on  the 


878  CASES  IN  THE  SUPREME  COURT  [1798 

case  of  Buckworth  t^.   Thiskell,   in  Co.  Lit.  241.  a*  h.   242,  a. 
(note  4.) 

The  court  gave  no  opinion,  whether  the  remainder  over  to  the 
testator's  nephews  was  good,  or  too  remote,  bnt  said  the  case  last 
cited  was  mneh  like  the  present.  They  clearly  thought,  that  the 
husband  was  tenant  bj  the  curtesy.  The  wife  was  seized  of  an  in- 
heritance during  her  life,  which  her  issue  by  possibility  might  in- 
herit, and  which  they  would  have  inherited,  if  they  had  not  been 
disappointed  by  death. 

Judgment  for  the  defendants,  per  tot.  cur. 


»»  m  #» 


Lessee  of  Timothy  Gbeen  et  al.  against  Andrew  GsEAMsfe  et  al. 

Devise  of  an  improTement  in  1746,  without  words  of  inheritance,  will  vest  the  deTisee 
with  all  the  testator's  interest  in  the  lands. 

Case  stated  for  the  opinion  of  the  court,  on  an  ejectment  for 
lands  in  Dauphin  county. 

James"6raham  the  elder  died  seized  in  fee  simple,  by  virtue  of 
a  warrant  from  the  late  proprietaries  of  Pennsylvania,  of  the  prem- 
ises  in  question. 

The  said  James  duly  made  his  will,  whereby  he  devised  and  be- 
queathed as  follows :  '^  As  to  my  worldly  concerns  and  effects,  I 
give  to  my  dear  wife  the  one-third  part  of  all  my  effects,  the  improve- 
ment only  excepted.  Also,  I  give  to  my  son  James  this  improve* 
ment  whereon  I  live,  with  a  third  part  of  all  moveables.  Also,  I 
give  to  my  son  John  M'Glure,  ten  shillings,  to  be  paid  off  the 
whole ;  and  to  Patrick  Brown  ten  shillings,  to  be  paid  off  the  whole. 
Also,  to  Hugh  Sample,  I  allow  what  he  owes  to  me ;  and  to  Samuel 
Oraliam,  I  give  three  sheep.  Also,  I  will  that  M.  Sankey  and 
Patrick  Watson  be  executors  of  this  my  last  will,  hereby  revoking 
all  former  wills  by  me  made.  Witness  my  hand  this  eighth  day 
of  October  1745.  JAMES  GKAHAM. 

"Witnesses  present,  Richard  Sankey.     John  M'Clure." 

Which  said  will  was  afterwards  proved  on  the  13th  day  of  I^ovem- 

ber  1745,  in  the  register's  oflSce  of  Lancaster  county. 

James  Graham,  the  testator's  son,  survived  his  father  ;  and  by 
his  will  duly  executed,  devised  the  premises  in  question  to  the  de* 
sendants,  or  those  under  whom  they  claim,  in  fee  simple,  and  died 
before  the  day  of  the  demise  in  the  declaration 'in  this  caufie. 
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The  lessors  of  the  plaintiff  ai*e  the  co-heirs  of  the  testator  with  his 
said  son  James. 

If  the  coart  shall  be  of  opinion,  that  James  the  son,  took  an 
estate  for  life  only,  by  the  said  will,  then  judgment  is  to  be  entered 
for  the  plaintiff.  But  if  he  took  in  fee  by  the  said  will  then  for 
the  defendants. 

Mr.  IngersoU  for  the  plaintiff,  argued,  that  the  introductory  words 
of  the  will  were  not  connected  with  the  particular  devise,  and  that 
no  words  of  inheritance  were  superadded  thereto,  nor  any  expres- 
sions used,  indicative  of  an  intention,  that  James  the  son,  should 
take  an  estate  in  fee  simple. 

He  was  proceeding  to  cite  some  cases  on  the  subject,  when  be 
was  interrupted  by  the  court,  who  remarked,  that  a  previous  inquiry 
became  necessary,  whether  landed  decisions  were  applicable  to  im- 
provements in  those  early  days?  Frequent  determinations  had 
asserted  the  contrary.  Improvements  were  considered  in  those 
times  as  mere  chattels,  and  sold  as  such  in  the  course  of  administra- 
tion. They  were  often  transferred  without  any  formal  written 
instrument.  Lands  held  by  warrant,  and  even  in  some  instances 
where  they  have  been  surveyed,  were  then  deemed  as  little  more 
than  improvements,  the  legal  title  being  considered  in  the  proprie- 
lories,  until  patents  were  obtained.  And  warranted  lands  have  been 
assigned  over  by  mere  blank  indorsements  of  the  party's  names, 
and  have  received  the  sanction  of  courts  of  justice.  Such  was  the 
custom  of  the  coimtry  at  that  day,  and  such  the  ideas  of  the  inhabi- 
tants. The  opinions  of  the  people  have  changed,  and  so  has  the 
law,  for  at  this  period  such  a  devise  would  only  confer  an  estate 
for  life.    But  it  was  formerly  otherwise. 

Judgment  for  the  defendants. 

Mr.  Duncan,  ^0.  def. 
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Lesse  of  Ewabd  Caldwell  and  Eleanor  his  wife,  and  James 
M^SwiNE  and  Bridget  liis  wife,  against  John  Ferguson. 

Words  in  a  will  *'  I  give  to  H,  now  in  Ireland,  or  his  heirs,  200  acres  of  patented  land 
part  of  a  patent  for  800  acres ;  and  the  other  undivided  100  acres  I  leave  to  B 
according  to  the  judgment  of  my  executors  in  dividing  the  same,"  passed  an  estate 
in  fee  simple  to  both  devises,  the  lands  being  whoUj  wood-land  and  unimproved. 

This  cause  came  before  "the  court,  on  a  point  reserved  at  the  ti'ial 
at  Sunbury,  October  20 th  1797. 

M'Kean,  0.  J.  John  M'Faddin  by  his  will  dated  15th  June 
1772,  devises  as  follows : — 

"Touchinp^  such  worldly  estate  wherewith  it  hath  pleased 
Almighty  God  to  bless  me  in  this  life,  I  give  demise  and  dispose 
of  the  same  in  the  following  manner  and  form : — First,  I  give  and 
bequeath  to  my  well  beloved  brother  Hugh  M'Faddin,  [now  in 
Ireland,  or  his  heirs,*]  two  hundred  acres  of  patented  land,  on  the 
waters  of  Warrior's  E.un,  as  mentioned  in  tlie  patent  of  said  tract 
of  three  hundred  acres,  and  the  other  undivided  one  hundred  acres, 
I  leave  to  my  dear  nephew  Bernard  Ferril,  according  to  the  judg- 
ment of  my  executors  in  dividing  the  same." 

At  the  time  of  making  the  will,  the  testator  was  seized  in  fee  of 
a  tract  of  land,  containing  300  acres,  which  was  then  in  its  natural 
state,  there  being  no  part  of  it  cleared,  nor  any  building  or  inhabi- 
tant upon  it.  After  his  death,  Bernard  Ferril  had  100  acres  divided 
off  to  him,  built  a  house,  cut  down  trees,  grubbed,  fenced  and  im- 
proved upon  it,  and  afterwards  sold  and  conveyed  it  honajide^  and 
for  a  valuable  consideration,  to  William  Sawyers,  who  in  like  man- 
ner sold  and  conveyed  it  to  the  defendant.  The  wives  of  the  lessors 
of  the  plaintiff  are  the  heirs  at  law  of  the  devisor,  and  a  verdict 
passed  for  the  defendant. 

The  point  reserved  is,  whether  Bernard  Ferril  had  by  the  will, 
an  estate  in  fee,  or  for  life  only,  in  the  100  acres  ?  If  the  former, 
judgment  is  to  be  entered  for  the  defendant  on  the  verdict  j.  but  if 
the  latter,  then  a  new  trial  is  to  be  awarded  without  costs. 

By  the  statute  of  34  and  35  Hen.  8,  c.  5,  §  4,  a  person  sezied  in 
fee  of  land,  &c.  may  dispose  of  them  by  will,  at  his  pleasure.  The 
pleasure  or  intention  of  the  testator  in  his  will  must  then  govern  ; 
but  this  must  be  collected  from  the  whole  will  together,  applied  to 
the  subject  matter  to  which  the  will  relates,  and  not  inconsistent 
with  the  rules  of  law.  3  Burr.  1622. 

The  construction  of  a  will  must  have  relation  to  the  time  of 
making  the  same,  and  not  the  time  of  the  death  of  the  testator. 

*The6e  worda  were  interlined  in  the  original  will 
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1  Vez.  295.  Any  clmrge  of  a  gross  sum  gives  a  fee.  A  devise  im- 
plies a  bounty,  a  benefit.  A  devisee  must  be  meant  to  be  benefited. 
It  is  not  enough,  tliat  lie  probably  may  be  no  loser.  Moor.  853, 
873.     2  Mod.  25,  26. 

It  is  argreed,  that  a  deV^ise  without  the  limitation  of  any  estate, 
carries  but  an  estate  for  life.  Skin.  339,  563.  Cro.  Car.  368,  449. 
3  Burr.  1623,   1898. 

Particular  cases  serve  rather  to  obscure  and  confound  than  to  illu- 
minate questions  of  this  kind.  And  there  is  no  case  in  the  English 
law  books  that  tallies  with  the  present,  for  the  subject  matter  of  this 
devise  was  one  hundred  acres  of  land  in  its  natural  state,  no  indus- 
try of  man  having  ever  been  exercised  upon  it.  But  from  the  gen- 
eral rules  of  construction,  which  I  have  stated  may  be  inferred,  that 
the  testator  intended  to  give  a  fee  to  Bernard  Ferril.  He  has  de- 
clared, that  he  meant  to  dispose  of  all  his  worldly  estate,  and  that 
he  would  leave  nothing  to  descend ;  in  conformity  thereto,  he  has 
given  away  all  his  land  to  his  brother  in  Ireland,  and  to  his  nephew 
then  in  Pennsylvania,  and  his  moneys  that  may  arise  after  his  debts 
and  funeral  expenses  should  be  paid,  to  his  said  nephew.  Ho 
thought  he  had  made  a  complete  disposition  of  the  whole. 

Again,  if  a  devise  being  charged  with  the  payment  of  a  sum  of 
money  in  gross,  will  create  a  fee  on  the  ground  that  the  devisee 
might  otherwise  be  a  loser,  by  dying  before  he  could  receive  the 
amount  out  of  the  profits  of  the  estate,  why  should  not  the  same 
construction  be  made,  and  conclusion  drawn,  if  he  might  be  a  loser 
in  any  other  way  ?  Now  in  this  case,  Bernard  Ferril  might  have 
incurred  great  expenses  in  clearing  the  land  of  the  trees  and  under- 
wood, erecting  buildings,  planting  orchards,  making  meadows  and 
inclosures,  (most  of  which  were  necessarily  to  be  done  before  he 
could  reap  any  benefit  from  the  devise,)  and  dies  soon  after ;  so  that 
the  devise,  if  constmcd  only  for  life,  instead  of  being  beneficial, 
might  prove  very  injurious  to  him,  which  would  be  repugnant  to 
the  nature  of  such  a  gift,  and  contrary  to  the  intention  of  the  giver ; 
who  must  therefore  have  meant  to  give  him  the  fee. 

Besides,  if  the  devise  was  determined  to  be  only  for  life,  by  com- 
mitting waste,  according  to  the  English  law,  the  life  estate  was  lia- 
ble to  forfeiture  ;  and  the  devisee  could  derive  no  advantage  from 
the  land,  without  doing  acts  which  by  that  law,  must  be  deemed 
waste.  To  avoid  this,  Bernard  Ferril  must  be  adjudged  to  take  a 
fee ;  and  on  the  whole,  I  am  of  opinion,  that  judgment  should  be 
entered  for  the  defendant. 

Shippen  J.    It  is  certainly  a  settled  rule  of  law>  that  in  a  devise 
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of  land  by  tlie  will  of  even  an  illiterate  man,  who  knows  nothing  of 
the  use  of  words  of  limitation,if  no  such  words  are  added,  or  other 
words  which  show  his  intention  to  give  a  greater  estate  than  for  life 
it  must  be  construed  an  estate  for  life  only. 

But  wherever  there  are  expressions  in  a  will,  which  the  court 
can  lay  hold  of,  to  enlarge  the  estate  of  the  devisee,  they  will  do 
80,  to  effectuate  the  intention  of  the  testator. 

The  preamble  of  this  will,  makes  use  of  the  words  ^  touching 
his  worldly  estate. "  There  have  been  various  opinions  in  the 
books,  respecting  the  effect  of  these  words  in  a  will.  The  latest 
cases  however  show,  that  though  these  words  alone  will  not  do,  yet 
they  amount  to  a  strong  circumstance,  connected  with  other  records, 
to  demonstrate  the  testator's  intention  of  enlarging  a  particular 
estate.  Upon  this  principle,  is  a  case  in  Oowp.  357,  where  after 
introductory  words  "  touching  my  worldly  estate,  "  the  following 
words  were  subjoined  to  a  particular  devise  of  land,  ^^  to  be  freely 
possessed  and  enjoyed, "  and  were  adjudged  to  give  a  fee. 

The  devise  in  the  case  under  our  consideration,  is  short,  and 
there  are  but  few  words  to  illustrate  the  intention  of  the  testator. 
There  are  however  some,  which  canirot  fail  to  impress  an  idea,  that 
he  meant  to  give  a  greater  estate  than  for  life.    He  appears  to  be 
entirely  ignorant  of  the  use  of  words  of  limitation,  but  he  takes 
notiee  that  the  land  he  devises,  is  patented  land ;  which  shows  that 
he  had  it  in  his  mind,  that  he  had  a  legal  estate  in  fee  simple  in  the 
premises,  and  not  expressly  restraining  the  duration  of  the  estate, 
is  one  circumstance,  (though  I  own  but  a  slight  one  of  itself,)  to 
show  he  meant  to  give  the  whole  estate,  that  he  himself  had  in  it, 
to  his  devisees.     But  farther,  he  directs  his  executors  to  divide 
these  hundred  acres,  from  the  quantity  of  two  hundred  acres  he 
had  immediately  before  devised  to  his  brother  in  Ireland,  the  whole 
being  one  tract  of  800  acres  granted  to  him  by  patent.    It  appears 
to  me,  that  the  divisions  of  this  land,  must  have  been  useless  and 
nugatory,  unless  he  meant  to  give  an  absolute  property  to  his  devisees 
in  their  several  parts. 

It  is  agreed  in  the  case,  tiiat  the  land  was  altogether  wood- 
land, and  entirely  unimproved.  Could  the  testator  suppose,  that 
either  of  his  devisees  would  have  laid  out  their  labor  and  money 
in  improving  land,  which  they  held  on  so  precarious  a  tenure  as 
their  own  lives,  and  must  be  surrendered  up  with  all  its  improve- 
ments, to  the  heir  at  law,  at  their  deaths  ?  By  the  law  of  £ng^ 
land,  the  cutting  down  trees,  in  order  to  make  improvements^ 
would  be  waste,  and  a  forfeiture  of  a  life  estate.  Whether  nn* 
der  the  circumstances  of  this  country,  such  an  act  would  be  de- 
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tennined  to  be  waste  here,  it  is  nnnecessary  to  consider  at  present. 
It  is  sufficient  for  me,  that  the  allotting  different  parts  of  one  tract 
of  woodland  to  his  two  devisees,  was  indicative  of  his  expectation 
that  they  would  improve  them  for  the  benefit  of  their  families ; 
which  expectation  he  must  have  known  to  be  vain,  if  he  meant  to 
give  them  a  life  estate  only.  He  surely  meant  to  give  them  a  bene- 
ficial estate.  An  estate  for  life  in  such  lands,  would  have  been 
beneficial,  so  far  only,  as  to  make  his  devisees  freeholders ;  which 
benefit  would  be  overbalanced,  by  subjecting  them  to  the  payment 
of  taxes  for  a  property,  which  could  yield  no  income.  On  the 
whole  therefore,  I  am  satisfied  in  my  conscience,  from  tlie  words  of 
the  will,  connected  with  the  nature  of  the  property  devised,  that  the 
testator  meant  to  give  an  absolute  estate  in  fee  simple,  to  the  objects 
of  his  bounty. 

Yeates,  J.  I  fully  concur  in  the  opinions  delivered,  and  have  seen 
no  reason  to  change  the  sentiment  I  formed  at  the  trial.  I  incline 
to  think,  that  the  intention  of  the  testator,  may  be  fairly  and  satis- 
factorily collected  from  all  the  words  of  the  will  taken  together. 
Cowp.  238.  Though  the  introductory  words  "touching  such 
wordly  estate,"  &c.,  (Cowp.  356.  5  Term.  Kep.  13,  3  Wils.  418. 
Dallas  226,)  will  not  give  a  fee,  where  the  expressions  of  the  devise 
import  an  estate  for  life  only,  yet  they  will  aid  the  interpretation 
in  a  dubious  case,  and  assist  in  showing  the  intention  of  the  testa- 
tor. Cowp.  307.  5  Term.  Rep.  14.  Dall.  226.  Annaly  143.  In 
Denn  v.  Gaskin,  CJowp.  660,  the  words  of  Lord  Mansfield,  are — "  If 
the  testator  had  any  way  connected  the  introductory  part  "  as  to 
all  my  wordly  estate,"  with  the  devise  in  question,  it  might  have 
done ;  but  the  introduction  is  only  this — "  as  to  all  such  wordly 
estate,  as  God  has  endued  me  with,"  I  give  to  A  B,  &c.  so  and  so. 
Suppose  he  had  given  one-half  his  property  by  this  will,  the  intro- 
duction would  still  have  been  proper.  So  if  he  had  given  the  whole 
of  his  landed  estate  only,  without  disposing  of  the  residue  of  his 
personalty,  it  would  have  been  equally  proper.  He  does  not  say 
in  the  introduction,  that  he  means  to  dispose  of  all  his  wordly  estate, 
l)nt  that  with  respect  to  it,  he  devises  so  and  so." 

In  the  principal  case  before  us,  this  objection  does  not  hold  ; 
'because  the  testator  here,  unequivocally  asserts  his  intentions  of 
<Jevising  all  his  earthly  property.  The  words  are — "touching 
Buch  wordly  estate,  wherewith  it  hath  pleased  Almighty  God 
fx>  bless  me  in  this  life,  I  give,  demise  (instead  of  devise)  and 
dispose  of  the  same,  in  the  following  manner  and  form;"  and 

the  next  immediate  sentence  follows  the  clause,  containing  the 


384  CASES  m  THE  SUPREME  COURT  [1798 

devise  in  question.  In  Ibbetson  v.  Beckwith,  Forrest.  157, 160, 
considerable  stress  is  laid  by  Lord  Talbot,  on  the  introductory  words 
of  the  will  of  Thomas  Beckwith,  wliich  are  nearly  similar  to  the 
present.     So  in  3  Burr.  1625. 

Perhaps,  the  observation  which  sometimes  occurs,  (Doug.  760, 
761,)  that  introductory  words  like  those  in  the  present  case,  are 
mere  matter  of  form  and  not  material,  and  are  almost  of  course,  as 
the  language  of  the  scrivener,  may  go  too  far,  to  prove  much.  Un- 
fortunately, most  of  the  disputes  respecting  the  construction  of 
wills,  owe  their  source  to  the  phraseology  of  the  pennei-s  of  them. 

To  carry  into  effect  the  manifest  intention  of  the  testator,  the 
word  or  in  the  devise  to  his  brother  fl-ugh  M'Faddin,  must  be  con- 
strued into  the  conjunctive  and.  There  is  no  defect  of  authorities 
on  this  head.  Amongst  many  other  cases,  may  be  cited  Pollex. 
645.  2  Stra.  1175.  1  Wils.  140.  S.  C.  8  Atky.  390.  3  Term  Rep. 
470.  The  devise  then  to  his  brother  of  200  acres  of  the  patented 
land  being  in  fee  simple,  the  devise  to  his  nephew,  Bernard  Ferril, 
of  the  residuary  100  acres,   will  refer  to  and  be  connected  with  it. 

In  Cole  V.  Rawiinson,  1  Salk.  234,  2  Ld.  Raym.  831,  Holt's  Rep. 
744,  3  Danv.  Abr.  201,  words  sufficient  to  carry  a  fee  simple  in  the 
first  part  of  the  devise,  were  connected  with  a  subsequent  part,  so^ 
as  to  make  that  an  estate  in  fee  which  would  otherwise  only  have 
been  for  life.  Here  a  comma  is  placed  between  the  devises,  the 
words  "  and,"  "  I  leave,"  and  "  other,"  conjoining  and  connecting 
them  together  in  one  sentence.  It  is  true,  in  the  report  of  the  case 
just  cited  in  2  Ld.  Raym.  832,  it  is  said,  the  estate  would  be  other- 
wise, if  the  words  "  I  give  "  had  been  repeated,  for  then  they  would 
have  made  it  a  new  sentence,  and  disjoined  it  from  the  words  of 
limitation.  But  I  cannot  see  how  the  interposition  of  the  words  "I 
leave,"  in  the  will  under  consideration,  can  vary  the  construction 
on  any  solid  principles.  "  Leave  "  is  a  term  of  relation,  and 
implies  a  residue.  Lord  Chief  Justice  De  Grey  observes,  in 
Wright's  lessee  v.  Wright,  8  Wils.  419,  that  the  devise  of  the 
Bell  Tavern  would  not  have  carried  a  fee,  but  by  connecting  it 
with  what  went  before.  A  devise  of  testator's  lands  at  W.  and 
all  his  interest  in  the  estates  of  I.  C,  deceased,  to  L.  A,  for  life, 
and  after  L.  A's  decease  to  E.  S.,  charged  with  an  annuity  to  I. 
T.  for  life,  was  held  to  give  a  reiliainder  in  fee  to  E.  S.  5  Term 
Rep.  295 ;  and  Ld.  Kenyon  remarked,  that  he  did  not  think  it 
was  forcing  the  expression  "  interest "  too  much,  to  apply  it  M 
well  to  W.  as  to  the  other  estate.  Will  not  the  same  remark 
hold  here,  as  to  the  application  of  the  words  of  limitation  in  the 


1798]  OF  PENNSYLVANIA.  886 

preceding  part  of  the  deyise  of  200  acres  to  the  brother,  to  the  subse- 
qaent  devise  of  the  remaining  100  acres  of  the  same  tract  to  his 
nephew  ? 

It  is  a  common  place  obseryation,  that  cases  in  the  books  upon  wills 
have  no  great  weight,  unless  they  are  exactly  in  the  veiy  point.  2  Wils. 
824.  3  Wils.  142.  Though  they  may  properly  be  argued  from,  if  they 
establish  general  rules  of  construction,  to  discover  the  meaning  of  a 
will.  1  Burr.  233. 

Whatever  doubts,  however,  may  arise  on  the  mere  penning  of  this 
will,  every  difficulty  in  my  idea  is  removed  on  the  ground  chiefly  relied 
on,  by  my  brothers  who  have  preceded  me. 

The  intention  of  the  testator  may  be  discovered  by  circumstances. 
Ambl.  182.  The  circumstances  and  clauses  of  a  will  are  to  be  united 
and  taken  together,  in  order  to  collect  the  intention.  Per  Wilmot,  J. 
And  circumstances  twisted  together  will  interpret  a  devise  to  be  in  fee, 
which  on  the  face  of  it  is  only  for  life.  3  Burr.  1625.  S.  0.  1  Bl.  Rep. 
535.  In  the  Bell  Tavern  case,  one  argument  of  the  testator's  inten- 
tion was,  that  he  could  not  design  ^^  so  vain  and  useless  an  estate"  to 
the  devisee,  as  an  estate  for  life  after  an  estate  tail.  1  Salk.  234. 
The  value  of  property  devised  sometimes  deserves  consideration, 
Gouldsb.  99. 

It  is  admitted,  that  the  800  acres  of  patented  land  on  the  waters  of 
Warrior's  Run,  whereof  the  testator  died  seized,  were  of  inferior  quali- 
ty, wholly  woodland  and  unimproved  at  the  time  of  his  death.     What 
then  would  be  the  effect,  if  his  nephew,  Bernard  Ferril,  should  be  sup- 
posed to  take  an  estate  merely  for  life  in  one  third  part  thereof  ?  Why 
was  partition  to  be  made  by  the  executors  ?    In  what  manner  could  an 
allotment  of  his  separate  share  conduce  to  his  advantage  ?    He  could 
not  cultivate  the  land,  for  it  was  not  arable ;  he  could  not  cut  down 
timber   to  enable  himself  to  build  a  house,  or  to  work  the  laTid ;  he 
could  do  no  act  to  make  the  land  useful  or  beneficial  to  himself.    In- 
deed, if  with  the  book  cases  on  wills  relative  to  lands  very  differently 
circomstanced  from  our  own,  we  adopt  the  English  decisions  as  to 
waste,  (on  which  I  avoid  giving  any  opinion,)  the  cutting  down  trees 
would  be   considered  as  waste  in  the  tenant  for  life,  and  operate  as  a 
forfeiture  of  his  estate.    A  devise,  from  the  cases  cited  by  the  Chief 
Justice,   implies  a  bounty.    But  adopting  the  construction,  that  the 
*^deaT  nephew"  of  the  testatorwas  entitled  only  to  a  life  estate  in  100 
aere8  of  woodland,  it  would  be  a  strange  instance  of  benevolence  on 
ibe  part  of  the  uncle,  to  subject  him  necessarily  to  the  payment  of 
I,  on  account  of  his  freehold  interest !    It  is  needless  to  add^  that 
Vbi*.  rt-  25 
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independent  of  judicial  determinations,  it  could  not  be  the  intention  of 
the  testator  to  lay  a  burthen  on  the  devisee,  under  the  pretext  of  a  gift. 

I  will  only  add,  in  the  words  of  Ld.  Kenyon  in  5  Term  Rep.  294, 
**  for  near  half  a  century,  it  has  been  the  wish  of  the  courts  to  give 
efiFect  to  the  intention  of  the  devisor,  a6  far  as  they  can.  It  has  fre- 
quently been  observed,  that  in  almost  every  case,  where  the  words  of 
the  devise  have  been  so  restrained  as  to  give  only  an  estate  for  life, 
the  decision  has  been  .against  what  may  be  supposed  to  have  been  the 
private  intention  of  the  devisor.  And  Lord  Mansfield  often  said,  that 
it  appeared  to  him,  that  persons  in  general  who  made  their  own  w\\\b, 
thought  that  the  same  words  were  sufficient  to  pass  an  estate  of  inher- 
itance, that  are  used  to  convev  a  mere  chattel  interest.'* 

Smith,  J.  It  is  admitted,  that  the  land  devised  was  unimproved  at 
the  testator's  death,  and  of  inferior  quality.  Now  the  law  intends  that 
the  devise  was  for  the  benefit  of  the  devisee,  and  not  for  his  prejudice. 
6  Co.  16.  Where  the  devisee  may  by  possibility  sustain  a  loss,  a  fee 
passes  without  words  of  inheritance. 

In  the  principal  case,  the  devisee  could  not  cut  timber  to  build  a 
cabin  to  shelter  himself  and  his  family  ;  he  could  not  clear  ground  to 
plant  anything  for  his  sustenance  on  the  land,  without  a  certain  ex- 
pense.    He  might  have  died  after  expending  his  time,  labor  and  money 
in  cultivating  the  wilderness,  before  he  had  received  any  benefit.     Was 
this  then  the  intention  of  the  testator  ?     Such  intention  cannot  be  col- 
lected from  the  words  of  this  will,  nor  can  it  be  inferred,  consistentlj 
with  the  rule  of  law,  that  a  benefit  is  intended  and  imported  in  everj 
devise.     The  devisee  was  also  liable  to  the  payment  of   taxes.    For 
although  the  land  might  be  sold  for  the  taxes,  yet  it  seems  to  me,  that 
the  owner  is  also  liable  to  an  action  for  the  taxes  assessed  on  his  land. 
Therefore,  applying  the  words  of  the  testator,  to  the  subject  matter  of 
this  devise,  according  to  Cowp.  238,  it  is  clear,  that  we  are  boimdhj 
the  principles  of  law,  which  I  have  laid  down,  as  well  as  by  the  justice 
and  equity  of  the  case,  to  declare,  that  Bernard  Ferril  took  a  fee  sim- 
ple in  the  100  acres  of  woodland  unimproved,  devised  to  him  by  his 
uncle  John  M'Faddin. 

I  give  no  opinion,  whether  or  not  the  words  of  this  devise,  had  they 
been  applied  to  cultivated  land,  which  might  have  yielded  benefit,  with- 
out any  expense  to  the  devisee,  would  have  given  him  an  estate  in  fee, 
or  for  life.  Nor  will  I  say,  that  if  the  devisee  was  entitled  to  an  estate 
for  life  only,  in  these  one  hundred  acres  of  woodland,  it  would  be'wastie, 
by  which  such  estate  would  be  forfeited,  in  such  tenant  for  life  to  cut 
down  timber  for  his  necessary  buildings,   and  render  the  land  fit  for 
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agriculture ;  so  that  such  catting  of  timber  did  not  injure  the  inheritance, 
and  was  conducted  in  such  a  manner  as  would  be  necessary  to  be  done 
by  an  owner  of  the  inheritance,  for  shelter  and  sustenance. 

Judgment  for  the  defendant. 


"♦♦■ 


Wilson  Hunt  against  William  M'Clurb. 

Court  will  not  set  Mideji.fa.  executed  on  lands  at  the  plaintiff^s  instance  without  some 
ground. 

A  Testatum  fi.fa.  had  issued  in  this  cause  to  Alleghany  county, 
on  which  certain  lands  had  been  levied,  and  an  inquisition  had  found 
that  the  rents  and  profits  would  pay  the  debt  and  costs  in  seven  years. 

Mr.  IngersoU  for  the  plaintiff,  now  moved  to  set  aside  the  execution 
on  his  client's  paying  the  costs,  alleging  that  goods  had  been  discover- 
ed which  would  satisfy  the  debt  and  save  the  defendant's  lands  to 
him. 

But  the  court  refused  the  motion.  Some  ground  must  be  shown  to 
warrant  the  court's  interposition,  after  the  plaintiff  has  chosen  to  pro- 
ceed in  a  certain  way.  h.fi,fa.  executed  is  a  satisfaction  of  the  debt, 
but  it  is    otherwise  of  a  ca.  sa,     5  Co.  87,  a.  2  Ld.  Raym.  1072.  1 

Burr.  584. 

The  plaintiff  afterwards  produced  an   affidavit,  which  showed  that 

the  lands  could  not  possibly  pay  the  debt  by  extent,  including  the  in- 
terest due  thereon.  Whereupon  the  court  quashed  the  execution,  at 
the  costs  of  the  plaintiff. 


-•-• 


President  and  Directors  of  the  Bank  of  Pennsylvania,  assignees   of 
the  Sheriff  against  John  Lassel  and  Stephen  Beasely. 

BaQ  bond    forfeited,  shall  not  Btand  as  a  securitj,  where  the  plaintiff  can  be  put   in  as 
good  a  condition,  as  if  he  had  never  been  delayed. 

Summons  debt  4500  dollars,  returnable  this  term.  A  capias  had 
issued  against  the  principal  to  the  last  March  term,  on  which  the  sheriff 
returned  a  bail  bond ;  which  from  some  circumstances  had  not  been 
sued  to  the  last  September  term. 

Messrs.  E.   Tilghman  and  Du   Ponceau^  in  behalf  of  the  bail 
now  moved  that  the  proceedings  on  the  bail  bond  should  be  stayed, 

on     payment    of   the   costs    of  that  suit,    and    entry    of    special, 
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bail  tnstanter.  This  offer  had  been  made,  as  they  asserted,  to  the 
plaintiff's  attorney,  six  days  before  the  term  commenced.  Tbey  also 
agreed,  if  special  bail  was  permitted  to  be  entered,  that  jadgment 
should  be  entered  in  the  original  suit,  and  a  ca.  sa.  might  issne 
to  the  last  return  day,  in  order  to  found  a  scire  facias  agaiiut 
the  special  bail  to  next  March  term.  The  principal  had  no  lands 
which  would  be  subjected  to  lien,  by  an  earlier  judgment,  and  the 
plaintiffs  would  receive  no  injury  or  delay,  by  granting  the  motion. 

Mr.  IngersoU  for  the  plaintiffs,  agreed,  that  the  -offers  stated  by  the 
adverse  counsel,  had  been  made  ;  but  insisted  that  the  bail  was  not 
now  relievable.     The    general  rule  of  practice  is,  that  proceedings 
on  the  bail  bond  will  not  be  stayed,  where  any  injury  is  done  thereby 
to  the  plaintiff.  5  Term  Rep.  535.    Or  where  the  plaintiff  has  lost  a 
trial.    Tidd's  Pract.  146.    The  court  will  not  relieve  the  bail,  even     | 
on  the  death  of  the  principal,  where  the  plaintiff  might  have  had 
judgment  against  him,  if  the  bail  had  been  put  in  and  perfected  in     | 
due  time.  lb.  157.    Cowp.  71.  1  Barnes,  48.  Heath  v.  Astley.  74. 
63.    Willoughby  v.  Rhodes.     Here  the  debt  being  undisputed,  judg- 
ment would  have  been  entered  by  the  course  of  the  court,  at  last  term, 
with  the  usual  cesset  of  sixty  days. 

Per  M'Eean,  C.  J.  and  Yeates,  J.  The  general  rule  here,  as  | 
in  England,  is  never  to  make  a  bail  bond  stand  a£  a  security,  where 
the  plaintiff  can  be  put  in  as  good  a  condition,  as  if  he  had  never  been 
delayed.  Cowp.  71.  The  raging  of  the  yellow  fever  at  the  last  term, 
induced  the  court  to  direct,  that  on  judgments  then  entered,  the  ces* 
sets  should  be  prolonged  from  sixty  days  to  the  first  day  of  the  present 
term.  Consequently  no  execution  could  have  issued  earlier  than  th^ 
term,  if  the  bail  had  been  duly  entered.  The  defendant  possessed  no 
lands  which  might  have  been  bound  by  a  judgment  at  the  last  Septem* 
ber  term.  And  the  counsel's  argument  as  to  the  issuing  of  the  ca. 
sa.  returnable  during  the  term  removes  all  difficulty. 

Motion  granted. 

Shippen  and  Smith  Justices  refused  to  take  any  part  in  the  decision, 
being  stockholders  of  the  bank  of  Pennsylvania. 
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Mabt  Hamiltok,  late  wife  of  Joskph  Hamilton,  late  wife  of  Alexak- 
DER  Adams,  and  formerly  wife  of  John  Patton  against  Abraham 

BUGEWALTKR. 

Bevise  to  a  wife  of  lands  daring^  widowhood,  is  a  bar  of  dower  though  not  so  express- 
ed ;  BO  where  the  implication  is  strong  and  necessary,  that  the  wife  shall  not  have 
both  the  devise  and  dower,  or  where  the  devise  is  inconsistent  with  her  claim,  she 
shall  be  put  to  her  election. 

Dower  of  one  messuage,  one  barn  one  orchard,  six  acres  of  meadow, 
90  acres  of  arable  land,  and  204  acres  of  wood-land,  in  Lampeter 
township,  in  Lancaster  county. 

The  tenant  pleaded,  that  John  Patton,  the  late  husband  of  the  de- 
mandant, devised  to  her  all  his  lands  in  Lampeter  township,  to  hold  dur- 
ing her  natural  life  of  widowhood,  she  making  no  waste  thereon  ;  but 
in  case  she  married,  then  she  was  to  leave  the  plantation,  on  receiving 
50/.,  a  horse  and  saddle,  with  her  bed  and  bed  clothes,  in  lieu  and  sat- 
isfaction of  her  dower ;  also,  a  release  of  demandant's  dower. 

The  demandant  replied,  protesting  that  she  did  not  accept  the  said 
devise  and  bequests,  after  the  death  of  her  said  late  husband,  in  recom- 
pence  of  her  dower,  for  plea  she  saith,  that  the  said  John  Patton  did 
not  devise  the  same  to  her  in  recompence  of  her  dower ;  and  this  she 
prays  may  be  inquired  of  by  the  county  ;  and  further  saith,  that  she 
made  no  release  of  her  dower  ;  on  which  issues  were  joined,  and  the 
cause  came  on  to  trial  at  Lancaster,  at  Nisi  Prius,  on  the  27th  October 
1792,  but  the  jury  could  not  agree  on  their  verdict,  though  they  were 
kept  together  for  about  twelve  hours,  without  refreshment.     It  came 
on  again  at  Nisi  Prius,  on  the  27th  September  1796,  before  Yeates  and 
Smith,  justices,  when  it  was  admitted  that  the  aforesaid  John  Patton 
died  seized  of  the  lands  in  question,  leaving  the  demandant  his  widow. 
No  evidence  was  given  by  the  tenant  on  the  plea  of  the  release.     Parol 
evidence  was  offered  of  the  contents  of  a  release  said  to  be  lost  or  mis- 
sing, which  had  been  executed  by  Alexander  Adams,  (her  second  hus- 
band,) and  herself  the  demandant ;  but  the  tenant  not  having  used  due 
diligence  in  searching  for  the  original  paper,  the  same  was  overruled. 
The  same  laches  and  negligence  occurred  on  the  former  trial,  and  pro- 
duced the  same  consequence. 

On  the  first  issue,  the  will  of  John  Patton,  dated  9th  March  1758, 
was  shown  in  evidence.  He  thereby  devised  to  Robert  Patton,  his  eld- 
est Bon,  a  certain  southern  part  of  his  lands,  marked  by  a  division  lien, 
for  the  term  of  six  years,  for  his  double  share  ;  to  his  daughters  Eliz- 
abeth and  Margaret,  50/.  each,  at  their  respective  ages  of  fourteen 
years  ;  and  to  his  son  John,  another  part  of  his  lands  in  fee  simple 
whereon   the  testator  lived,  marked  also  by  a  division  line,  situate  in 
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Lampeter  township ;  and  to  his  son  Robert  the  southern  division  of  hiB 
lands,  a  small  part  thereof  lying  in  Leacock  towship. 

The  will  then  proceeded  thus  ;  "  Also,  I  give  to  my  loving  wife  all 
my  lands  in  Lampeter  township,  in  the  county  of  Lancaster,  to  hold 
during  her  natural  life  of  widowhood,  she  making  no  waste]thereupon ; 
but  in  case  she  marries,  she  is  then  to  leave  the  plantation,  she  receiv- 
ing 50/.,  a  horse  and  saddle,  with  her  bed  and  bed  clothes;  and  in 
case  she  be  now  with  child,  whether  male  or  female,  they  are  to  have 
the  sum  of  50/.,  bearing  interest  from  the  time  they  are  fourteen  antU 
they  come  of  age,  whether  he  or  she,  and  he  or  she  is  likewise  to  have 
their  clothing,  maintenance  and  schooling,  until  such  time  as  they 
come  of  fourteen  ;  and  if  it  chance  to  be  a  male,  he  is  then  to  be  put 
to  a  trade,  such  as  he  likes  best ;  but  if  a  girl,  she  is  then  to  have  her 
maintenance  while  she  remains  single  ;  but  in  case  my  wife  should  not 
be  with  child,  I  allow  this  last  50/.  to  be  equally  divided  amongst  my 
other  children  ;  and  in  case  any  of  the  girls  should  die,  I  will  her  part 
to  be  divided  amongst  the  rest ;  but  if  any  of  the  boys,  the  other  is 
to  possess  his  part  of  the  lands,  he  paying  100/.  to  the  girls. 

'^  I  likewise  allow  my  wife  to  take  100/.  and  take  out  a  deed,  the 
same  to  be  taken  out  in  Robert's  name,  and  Robert  is  to  give  a  deed 
to  his  younger  brother  John,  as  is  aforementioned,  for  bis  part,  the 
deed  to  be  taken  out  in  eighteen  months  after  my  decease.  Also,  I 
give  to  my  wife  all  the  household  goods,  only  such  as  is  unnecessaiy, 
as  the  wagon,  ploughs  and  harrows,  horses  and  cows,  are  to  be  sold  at 
public  vendue  for  the  use  of  my  children.  I  allow  my  wife  all  the 
interest  till  such  time  as  the  children  come  to  the  ages  aforementioned, 
to  help  her  in  clothing  maintaining  and  schooling  them  ;  and  after  my 
debts  and  funeral  expenses  are  paid,  the  remainder  shall  be  equally 
divided  among  my  children."  He  afterwards  appointed  his  wife  sole 
executrix  in  trust  for  the  intents  and  purposes  in  his  will,  and  John 
Patton  and  Anthony  M^Cracken  overseen  of  his  will ;  and  in  case 
his  widow  should  marry  again,  she  was'to  lose  her  j^reAe^nxnence,  and 
they  were  to  be  sole  executors  of  his  will. 

The  tenant  then  gave  in  evidence  the  administration  accoant  passed 
oy  Adams  and  his  wife,  after  their  intermarriage,  on  the  estate  of  the 
said  John  Patton,  in  the  register's  office,  on  the  4th  March  1762, 
whereby  it  appeared  that  they  had  been  credited  with  the  widow's  leg- 
acy of  50/.,  also  with  the  horse  and  saddle  bequeathed  to  her,  ap* 
praised  at  15/.,  and  with  the  bed  and  bed  clothes,  appraised  at  lU. 
and  that  a  balance  remained  in  the  hands  of  the  executors  of  15/.  9i. 
lid.     On  the  same  day,  the  Orphans'  Court  approved   o£  and  con- 
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finned  the  account,  and  appointment  three  persons  to  valae  the  rents  of 
the  plantation  since  the  widow's  intermarriage  with  Adams,  who  on  the 
25th  March  following,  reported  to  the  Orphans'  Court  that  they  had 
ralaed  the  rent  and  crop  at  14/.,  and  the  widow  was  allowed  50/.  by 
the  court,  for  maintaining  and  bringing  up  the  minor  children. 

The  evidence  being  closed  on  the  part  of  the  tenant,  the  demandant 
demurred  thereto.  The  tenant's  counsel  filed  a  written  statement, 
wherein  they  contended  that  he  ought  not  to  be  compelled  to  join  in 
demurrer,  unless  the  facts  alleged  by  the  tenant,  and  to  which  the 
evidence  related  and  was  produced,  be  confessed  by  the  demandant  to 
be  true. 

1st,  That  by  the  will  it  appears  by  fair  and  necessary  implication, 
that  the  testator  intended  the  several  devises  and  legacies  therein  con- 
tained in  favour  of  his  wife,  to  be  in  lieu  and  satisfaction  of  dower. 
And  2d,  That  the  defendant  accepted  the  same  in  lieu  of  dower,  and 
made  her  election  to  take  the  same  devises  and  legacies  under  the  said 
will,  and  waived  her  right  of  dower. 

At  length  the  counsel  for  the  tenant  joined  in  demurrer,  submitting 
the  operation  thereof  to  the  decision  of  the  court  in  bank,  and  with- 
drew the  second  plea  of  a  release ;  and  the  jury  were  discharged  from 
giving  any  verdict- 

The  argument  on  this  demurrer  to  evidence,  came  on  before  the 
court  on  the  28th  December  1796,  in  bank. 

Messrs  IngersoU  and  E.  Tilghman  for  the  tenant,  contended,  that  the 
party  -who  demurs  to  evidence,  admits  it  to  be  true,  and  also  all  con- 
clusions "which  may  be  inferred  by  the  jury,  from  presumption  and 
probabilities,  and  cited  Bull.  Ni.  Pri.  313. 

Mr.  C  Smith  for  the  demandant  agreed,  that  the  demurrer  to  evi- 
dence stated,  might  be  found  by  the  jury,  in  favour  of  the  party  offer- 
ing the  evidence.  Doug.  127,  129.  But  the  correct  rule  is  stated  in 
Veraon's  and  Scriven's  Irish  Reports,  452  455,  as  follows;  on  a 
deniurrer  to  evidence,  the  case  will  be  taken,  as  if  the  jury  had  deter- 
mined on  the  evidence  in  its  fullest  applicable  extent,  and  the  party 
will  have  the  benefit  of  the  utmost  latitude  of  possible  relevant  con- 
closioii. 

The  arguments  of  the  counsel  and  the  authorities  cited  by 
them  are  omitted  in  this  report,  as  they  were  chiefly  detailed  by 
the  jtzstices  when  they  delivered  their  opinions,  seriaii/n  this  term^ 
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after  holding  the  matter  under  advisement  for  a  considerable  time. 

M'Kean,  C.  J.  stated  the  case  and  will  at  fall  length,  and  then  ob- 
served in  substance  as  follows : 

It  appears  that  all  the  testator's  lands  in  Lumpeter  township  were 
devised  to  the  widow,  during  her  natural  life  of  widowhood ;  and  the  rest 
of  his  lands  were  Jevised  to  Robert  Fatten,  the  eldest  son,  for  six  years. 
These  devises  are  entirely  inconsistent  with  the  claim  of  dower.  The 
widow  could  not  hold  the  lands  in  Lampeter  township  under  the  will, 
and  the  eldest  son  hold  the  residue  of  the  lands,  while  she  held  in  dower  the 
one  third  part  of  both  tracts,  at  common  law.  The  will  provides  ex- 
pressly, that  mease  of  her  second  marriage,  she  shall  leave  the  plan- 
tation, and  receive  a  certain  sum  of  money,  and  sundry  specific  articles, 
which  it  appears  by  the  administration  account,  have  been  paid  and 
delivered  to  her  ;  and  the  implication  hereon,  is  both  strong  and  nec- 
essary, that  the  widow  shall  not  have  both  the  deviso  and  the  dower. 
Two  of  the  instances  therefore,  mentioned  by  the  court  in  Kennedy  v. 
Nedrow  and  wife  et  al.  (Dall.  418.  )  wherein  equity  will  interpose 
against  the  wife,  exist  in  the  case  before  us. 

But  moreover,  the  estate  devised  to  the  wife  during  widowhood,  is 
a  freehold  interest,  determinable  on  her  own  act  only.  Moor  31. 
And  it  appears  by  the  same  case,  that  such  a  devise,  may  be  well  plead- 
ed in  bar  of  dower,  where  the  widow  entered  by  force  of  the  testament, 
and  afterwards  married.    Her  possession  by  virtue  of  the  will,  is 

not  only  a  suspension,  but  an  entire  extinguishment  of  her  right  of 
dower. 

For  these  reasons,  and  because  the  assignment  of  dower  to  the  de- 
mandant, would  evidently  disappoint  the  clear  manifest  intentions  of 
the  testator,  I  am  of  opinion,  that  judgment  should  be  rendered  for  the 
tenant. 

Shippen  J.  This  is  the  case  of  dower,  in  the  very  lands  devised  to 
the  widow,  by  her  husband.  If  it  be  a  devise  for  her  life,  it  is  an 
extinguishment  of  her  dower,  and  absolutely  inconsistent  with  it.  Had 
the  devise  been  expressly  during  her  life,  there  could  be  no  doubt  of 
its  extinguishing  her  claim  of  dower;  and  the  question  then  is,  whether 
the  devise  being  during  her  widowhood,  her  claim  of  dower  is  only  sus- 
pended, till  she  married  again,  or  whether  it  was  equally  an  extinguish- 
ment, as  if  it  had  been  expressly  for  her  life  ?  In  the  case  of  a  jointure 
to  the  use  of  the  wife,  durante  viduiiate,  it  is  settled  in  4  Co.  2. 
i&.  3.   a.  and  in  Co.  Lit.  86.  6.  that  it  is  an  estate  for  her  life,  as 
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it  cannot  be  detennined,  bat  by  her  own  act.  The  case  most  nearly 
resembling  this  in  the  books,  will  be  found  in  Moore,  81,  case  102, 
already  mentioned ;  where  the  husband  devised  all  his  lands  to  his  wife, 
during  her  widowhood,  of  which  the  land  for  which  dower  was  brought 
was  part,  it  appears,  that  she  accepted  the  devise  and  entered  into  the 
land,  and  afterwards  married.  One  judge  was  of  opinion,  that  her  claim 
of  dower  was  only  suspended  during  her  widowhood,  but  the  other  two 
were  of  opinion,  that  it  was  a  bar  of  her  dower,  upon  the  principle 
mentioned  in  Coke,  that  it  was  an  estate  for  life,  which  was  devised  to 
her,  as  it  could  only  be  determined  by  her  own  act  of  marrying  again. 
My  opinion  therefore  is,  that  judgment  be  given  for  the  tenant. 

Yeates  J.  It  is  clear  at  law,  that  a  devise  by  the  husband  to  the 
wife  generally,  where  the  will  is  silent  in  other  particulars,  cannot  be 
averred  to  be  for  the  jointure  of  the  wife,  and  in  satisfaction  of  her 
dower.  Co.  Lit.  36.  b.  Bro.  Abr.  Dower,  pi.  69.  Cites  6  Edw.  6. 

For  this,  Lord  Coke  assigns  two  reasons.  1st.  Because  a  devise 
implies  a  consideration  in  itself,  and  shall  be  deemed  a  benevolence. 
2d.  Because  the  whole  wUl  concerning  lands,  by  the  statutes  of  32  and 
84  Hen.  8,  ought  to  be  in  writing,  and  no  averment  ought  to  be  taken 
out  of  the  will,  which  cannot  be  collected  from  the  words  contained  in 
the  will.     4  Co.  4.  a.  Vernon's  case.  14  and  15  Eliz. 

The  same  rule  of  decision  obtained  in  the  Court  of  Common  Pleas, 

Hil.  1698,  between  Lawrence  and  Dodwell.  ILd.  Raym.  438.  1  Lutw. 
734.     But  William  Lawrence,  the  first  remainder  man,  exhibiting  his 
bill  in  chancery,  to  be  relieved  against  the  judgment,  in  dower,  and  to 
have  an  execution  of  the  trusts  of  the  testator's  will,  a  perpetual  in- 
junction was  decreed  against  the  widow,  by  Lord  Chancellor  Somers, 
on  the  2ist  November  1699.    Yet  upon  a  rehearing,  before  Lord 
Keeper  Wright,  he  reversed  so  much  of  the  former  decree,  as  awarded 
a  perpetual  injunction  against  the  widow's  proceedings  at  law ;  and  or- 
dered, that  so  much  of  the  bill,  as  sought  relief  touching  the  matter  of 
dower,  should  stand  dismissed,  on  the  18th  Noven^er  1702.     Anthony 
Lawrence,  the  next  remainder  man,  brought  a  new  bill  for  relief  ;  but 
Lord  Chancellor  Cowper,  on  the  5th  December  1715,  did  not  think  fit 
to  make  any  variation  on  the  point  of  the  widow's  being  entitled  to 
dower.     Prom  this  decree,  there  was  an  appeal  to  the  House  of  Lords ; 
who  on  the  17th  May  1717,  finally  affirmed  the  decree  of  reversal.  1 
Bro.  ParL  Cas.  593,  594,  597.  2  Vern.  365.  2  Freem.  234.     1  Equ. 
Ab.  218,  pi.  2.  2  Equ.  Ab.  386,  pi.  5,  388,  pi,  14.     8  Vin.  861,  pi. 
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22.  9  Yin.  248,  pi.  15.     This  being  a  leading  case,  I  have  thought 
proper  to  trace  the  history  of  it  minutely,  in  all  its  stages. 

In  the  same  manner,  a  recovery  was  had  at  law  in  dower,  in  Hit- 
chins  Y.  Hitchins.  But  on  the  dowress  bringing  a  bill  in  equity,  to  set 
aside  a  a  satisfied  mortgage,  which  was  set  up  to  keep  her  out  of  pos- 
session, the  degree  of  Lord  Somers,  in  Lawrence  v.  Lawrence,  was 
cited,  that  the  lands  devised  to  her,  being  much  better  in  value  than 
her  dower,  should  bar  her  thereof  in  equity ;  Lord  Keeper  Wright  de- 
clared, that  it  should  not ;  for  whatever  is  given  her  by  will,  shall  be 
intended  a  bounty,  and  not  in  satisfaction  of  what  was  her  right, 
unless  it  had  been  so  expressed.  2  Freem.  241.  Free.  Cha.  133. 
Mich.  1700. 

Previous  hereto,  Trin.  22  Car.  2,  a  determination  was  made  by  the 
Lord  Keeper,  in  Pheasant  v.  Pheasant, that  the  acceptance  of  the  feme 
of  matters  devised  to  her  by  her  husband,  cannot  be  averred  to  be  in 
satisfaction  of  dower.  1  Cha.  Cas.  182. 

A  string  of  cases  in  chancery  followed  the  final  decree  in  Lawrence 
V.  Lawrence,  and  were  consonant  thereto.  Lemon  v.  Lemon,  by  Lord 
Chancellor  Parker.  8  Vin.  866.  Trin.  5  Geo.  1.  Charles  et  al.  v.  An- 
drews, by  Lords  Commissioners  Raymond  and  Gilbert.  9  Mod.  152.  2 
Equ.  Ca.  Ab,  388,  pi.  14.  Pasch.  11  Geo.  1,  and  the  following  resolu- 
tions by  Lord  Chancellor  Hardwicke.  Gal  ton  v.  Hancock.  2  Atky.  427, 
in  1742,  Finney  v.  Finney.  3  Atky.  8, 1  Wils.  34,  in  1743.  Incledon 
V.  Northcote,  in  which  a  distinction  is  taken  between  a  claim  of  dow- 
er, overturning  a  will  in  totOy  and  the  widow's  taking  out  an  excreS' 
cent  icterest  for  a  time,  and  the  estate  afterwards  going  on  as  the  tes- 
tator intended  it.  3  Atky.  487,  in  1746.  Ayers  v.  Willes.  1  Vez.  230, 
in  1749,  and  in  Pitt  v.  Snowden.  1  Bro.  Cha.  Ca.  14,  292,  (appen- 
dix) mentioned  by  the  Solicitor  General,  in  F.  Ves.  jun,  522. 

Thus  an  uniform  system  of  decision  prevailed  in  the  courts  of  equi- 
ty, for  above  sixty  years. 

At  length.  Lord  Northington  determined,  that  where  it  was  the 
manifest  intention  of  the  testator,  to  give  his  widow  an  annuity,  in 
satisfaction  of  dower,  (though  not  so  expressed)  by  his  disposition  of 
all  his  freehold  estates,  subject  to  the  annuity  to  her,  her  claim  of  dow- 
er would  be  in  contradiction  to  the  will,  and  she  must  therefore  be  put 
to  the  election  oF  either  the  one,  or  the  other.  He  admitted  the  prin- 
ciple in  Lawrence  v.  Lawrence  ;  but  I  confess  my  mind  cannot  ascer- 
tain the  distinction  between  the  two  cases.  Ambl.  466.  Arnold  v. 
Kempstead  and  wife,  in  1764. 
This  was  succeeded  by  Villareal  v.  Lord  Galway.    An   annuity  was 
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there  also  devised  to  the  widow  for  life,  and  subject  thereto  all  bis  real 
and  personal  estate  was  devised  to  trustees,  on  other  trusts.  Lord 
Camden  thought  the  annuity,  if  taken,  a  bar  of  her  dower,  for  two 
reasons.  1.  To  allow  the  claim  of  dower  would  disappoint  the  will. 
2.  The  dower  and  annuity  were  inconsistent  with  each  other.  He 
was  of  opinion,  there  was  a  necessary  implication  to  bar  the  dower,  as 
there  was  no  fund  for  her  claim  of  both ;  and  that  it  was  exactly  the 
same  thing,  whether  the  testator  had  said,  she  shall  be  barred,  or  had 
so  disposed  of  his  property,  as  to  leave  no  fund  to  answer  the  double 
claim.  He  is  also  made  to  say,  that  he  did  not  controvert  the  case  of 
Lawrence  v.  Lawrence.     Ambl.  682,  in  1769. 

Mr.  H.  Hargrave  in  note  6,  on  Go.  Lit.  36.  b.  considers  these  two 
cases  so  specially  circumstanced,  as  to  justify  a  deviation  in  equity, 
from  the  general  rule  of  law. 

Again,  where  the  testator  likewise  devised  an  annuity  to  his  widow, 
and  subject  thereto,  and  also  to  another  annuity  to  A,  he  devised  all 
his  lands  to  trustees  for  certain  uses.  Sir  Thomas  Sewell,  roaster  of  the 
rolls,  held,  that  it  was  a  question  of  intention.  It  was  not  necessary, 
that  the  testator  should  expressly  declare  his  intention.  It  was  suffi- 
cient, if  it  appeared  from  circumstances.  Ambl.  732,  Jones  v.  Col^ 
lieretaL  in  1773. 

Lord  Loughborough,  Ashurst  and  Hotham  commissioners,  seem  to 
recognize  the  authority  of  the  cases  of  Arnold  v.  Eempstead,  and  Vil- 
areal  v.  Ld.  Galway ;  but  declared,  that  an  annuity  devised  to  a  wife, 
was  not  a  bar  of  dower  unless  so  expressed,  or  the  value  of  the  estate  was 
60  small  e^  to  be  insufficient  to  satisfy  the  annuity  and  dower.  There 
must  be  in  the  will  an  evident  intention  to  bar  the  wife  of  dower  by 
the  devise.     1  Bro.  Gha.  Ga.  292,  Penrson  v.  Pearson,  in  1783. 

Lord  Loughborough  also  declared,  that  where  the  natural  construc- 
tion of  the  words  of  a  will  was,  that  in  case  the  widow  married  again, 
she  should  have  only  100/.  per  annum,  and  she  elected  her  dower,  she 
could  not  take  the  annuity  also,  because  she  would  thereby  defeat  the 
testator^s  intention.     lb.  445,  447,  Boyntou  v.  Boynton,  in  1785. 

Where  the  testator  bequeathed  to  his  widow  100/.  to  be  paid  out  of 
his  personal  estate,  and  after  some  particular  dispositions,  gave  all 
his  estate  and  effects,  subject  to  an  annuity  of  85/.,  to  his  widow  for 
life,  upon  trust,  for  a  son,  whom  he  made  his  residuary  legatee,  Bui- 
ler,  J.  declared  it  to  be  a  case  of  election,  notwithstanding  the  great 
disproportion  between  her  annuity  and  dower,  which  was  about  80/.  per 
annum.  1  F.  Ves.  jr.  385.    3  Bro.  Oh.  Ca.  255,  Wake  v.  Wake,  in 

1791. 

But  in  Foster  v.  Gook,  afterwards  in  2791,  where  the   testator 
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devised  all  his  real  and  personal  estate  to  trustees,  (and  directed  them 
to  possess  themselves  of  all  of  his  estates  and  substances  after  his  de- 
cease,) to  pay  his  vrife  an  annuity  of  50/.  a  year,  during  widowhood, 
and  in  case  she  should  marry  again,  then  to  pay  her  an  annuity  of 
80/.  a  year  only,  Lord  Thurlow  expresses  himself  strongly : — '^  The 
wife  has  a  charge  upon  the  estate  paramount  the  will ;  she  haa  an  ab- 
solute right  to  the  third  part,  it  is  not  his  to  deprive  her  of  it.  But 
here,  it  is  to  be  gathered  from  circumstances,  that  she  is  not  to  have 
it ;  and  because  he  gives  all  his  property  to  trustees,  I  am  to  gather 
from  his  giving  all  he  has,  that  he  has  given  that  which  he  had  not. 
So  far  from  a  declaration  plain,  I  have  nothing  even  to  lead  me  to 
think  he  meant  to  deprive  h^r  of  dower.  She  must  therefore  have 
her  dower."  8  Bro.  Oha.  Oa.  347,  851. 

This  case  considerably  impugns  the  principle  laid  down  in  the  cases 
in  Ambler,  already  cited.  To  take  from  its  authority,  it  has  been 
said  by  counsel,  arguendo^  to  have  been  an  amicable  cause,  and  de- 
cided without  argument.     1  F.  Yes.  jr.  520. 

Lord  Commissioner  Eyre  thus  expresses  himself: — '^  Tenancy  in 
dower  is  an  estate  in  land,  different  from  the  other  estate  in  land* 
There  testators  disposed  of  their  own  estates,  and  that  estate  was  not 
theirs.  There  the  words  did  not  ex  vi  terminorum  pass  the  estate  in 
dower.  The  particular  intent  that  it  should,  was  to  be  made  out ;  and 
here  it  is  that  those  who  have  decided  those  cases,  have  seemed  to 
differ,  for  no  two  cases  being  precisely  the  same  in  circumstances,  it 
can  hardly  be  said  that  they  differ."  1  F.  Yes.  jr.  527.  4  Bro.  Cha. 
Ca.  28,  Blake  v.  Bunbury  792. 

Where  a  testator  gave  all  his  real  and  personal  estate  to  trustees,  to 
lay  out  on  mortgages,  and  to  pay  his  wife  80/.  a  year,  and  for  other 
purposes ;  and  after  her  death,  to  make  a  sale  thereof,  &c.  Lord 
Chancellor  Loughborough  declared  the  wife  entitled  to  her  dower,  and 
also  to  the  annuity.  4  Bro.  Cha.  Ca.  409,  Middleton  v.  Cater,  in 
1793. 

And  in  the  latest  case  published,  the  master  of  the  rolls  comments 
on  the  different  determinations  had  in  claims  of  dower,  and  establishes 
the  principle,  that  a  widow  shall  not  be  put  to  her  election  to  take  un- 
der the  will  of  her  husband,  or  her  dower,  except  by  express  declara* 
tion,  or  necessary  inference  from  the  inconsistency  or  her  claim  with 
the  dispositions  of  the  will.  2  F.  Yes.  jr.  572,  French  v.  Davies,  in 
1795. 

Amidst  this  seeming  diversity  of  opinion,  (as  it  is  called,)  the  ques- 
tion is,  what  rule  we  shall  adopt  ?  On  the  one  part,  it  must 
be  confessed,  that  the  cases   at  law  are  uniformly  in   favour  of 
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the  demandaDt,  and  that  the  greater  part  of  the  decrees  in  equity 
are  so  likewise.  On  the  other  part,  there  are  late  decisions  in  equity 
of  a  different  complexion  ;  and  many  of  the  others  appear  to  be  repug- 
nant to  the  real  and  decided  intentions  of  the  testators,  and  haye  con- 
travened the  dispositions  which  they  had  made  of  their  property.  I 
have  formed  my  judgment  on  the  best  consideration  which  I  haye  been 
able  to  give  the  case,  but  not  without  many  struggles,  after  a  careful 
review  of  the  different  determinations. 

On  the  variety  of  authorities,  I  consider  myself  at  liberty  to  deter- 
mine for  myself,  on  the  will  immediately  before  me.  Dall.  178. 
Yaugh.  883.  I  take  the  intention  of  the  testator  to  be  the  great  gov- 
erning rule  in  the  construction  of  wills,  provided  it  be  agreeable  to 
law.  1  Burr.  233,  272,  278,  554,  555,  566.  4  Burr.  2246.  4  Bro. 
Cha.  Ca.  460.  I  can  see  no  rational  ground,  for  making  dower  the 
single  exception  to  the  general  rule.  The  principle,  that  wills  must  be 
consistent  with  law,  is  not  to  be  applied  to  the  construction  of  words, 
but  to  the  nature  of  the  estates  themselves.  2  Atky.  580.  Cases  upon 
wills  have  no  great  weight,  unless  exactly  similar  in  ever  respect.  2 
Wils.  824. 8  Wils.  247.  They  should  be  in  verUs  ipBissimia.  Barr. 
on  Stat.  370.  And  is  laid  down,  that  while  the  construction  of  wills 
should  be  favorable  to  the  intent  of  the  parties,  it  should  be  agreeable 
to  common  understanding.  8  Bla.  Com.  879.  1  And.  60.  1  Bulst. 
175. 

Here  then,  John  Fatten  devises  to  the  demandant,  his  late  wife, 
'^  all  his  lands  in  Lampeter  township,  to  hold  during  her  natural  life 
of  widowhood,  she  making  no  waste  diereupon.  But  in  case  she  mar- 
ries, she  is  then  to  leave  the  plantation,  she  receiving  50/.  a  horse  and 
saddle,  her  bed  and  bed  clothes,"  &c.  An  estate,  durante  viduitate 
is  considered  as  an  estate  for  life,  since  it  only  can  be  determined  by 
the  voluntary  act  of  the  woman.  4  Co.  3,  a.  80,  a.  Moore.  81,  pi. 
103.  How  then  could  the  demandant  hold  the  whole  of  the  lands  dur- 
ing life,  under  the  will  as  a  benevolence,  and  at  the  same  time  hold 
one-third  part  thereof  in  Dower,  by  title  paramount  ?  Against  what 
tenant  should  she  bring  her  writ,  in  order  to  have  dower  assigned  her? 
Ib  it  compatible  with  the  terms  of  the  will,  that  she  should  leave  the 
plantation  on  her  second  marriage,  and  yet  be  in  possession  of  one- 
third  part  thereof  }  Will  she  not  disappoint  the  devises  as  to  the  two 
sons,  Robert  and  John,  by  an  assignment  of  her  dower  ?  I  forbear  a 
third  detail  of  the  case  from  Moore  81,  wherein  Weston  and  Benlows 
differed  from  Dyer.  It  is  similar  to  the  present  case,  and  may  be  said 
to  run  on  all- fours. 

Two  of  the  exceptions,  mentioned  in  Dall.  418,  from   the  general 
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rule,  are  here  obvious.  1st.  The  implications,  that  the  wife  shall 
not  have  both  the  devise  and  the  dower,  is  strong  and  neces- 
sary. 2dly.  The  devise  is  entirely  inconsistent  with  her  present 
claim.  And  I  may  be  allowed  to  add,  her  claim  if  supported,  would 
over-turn  the  will,  in  a  considerable  part  at  least. 

It  is  an   established  rule,  that  devises  must  stand,  as  they  were  at 
the  time  of  making  the  will,  and  not  be  constructed  by  any  after>act 
or  collateral  contingency.  Forrest.  26.    1  F.  Ves.  jr.  475.     A  court 
of  justice  may  in  the  construction  of  a  will  necessarily  imply  an  inten- 
tion not  particularly  specified  in  words,  but  not  on  arbitrary  conjecture 
though  founded  on   the  highest  degree  of  probability.     3  Term  Rep. 
473.    A  necessary  implication  is  that  which  leaves  no  room  to  doubt. 
4  Bro.  Cha.  Ga.  461.    I  apprehend,  that  the  testator  here,   from  the 
dispositions   in  his  wiU,  which  embrace  the  whole  of   his  estate  both 
real  and  personal,  has  excluded  all  doubt,  and  that  his  intentions  are 
reduced  to  a  moral  certainty. 

Again.  When  a  man  takes  upon  himself  to  devise  what  he  had  no 
power  over,  upon  a  supposition,  that  his  will  will  be  acquiesced  under. 
Chancery  will  compel  the  devisee,  if  he  will  take  advantage  of  the  wiU 
to  take  entirely  and  not  partially  under  it ;  there  being  a  tacit  condi- 
tion annexed  to  all  devises  of  this  nature,  that  the  devisee  do  not  dis- 
turb the  disposition  which  the  devisor  has  made.  Forrest.  182,  183.  2 
Vern.  581.  Gilb.  Equ.  Rep.  3, 15.  This  is  said  to  be  the  settled  rule 
in  equity.  1  F.  Ves.  jr.  523,  546.   4  Bro  Cha.  Ca.  24. 

If  this  principle  be  applicable,  the  demandant  could  not  hand  the 
lands  under  the  will,  and  yet  have  her  dower  therein.  She  could  not 
insist  on  continuing  in  possession,  after  receiving  50/.  and  the  specific 
legacies  directed  to  be  given  to  her  on  leaving  the  premises.  Her  claim 
would  be  evidently  inconsistent  with  the  express  terms  of  the  will,  and 
incompatible  with  the  plain  intention  thereof.  She,  together  with  Ad- 
ams her  second  husband,  have  shown  their  sense  of  the  will,  by  agree- 
ing in  the  Orphans'  Court  to  the  appointment  of  three  persons,  to 
value  the  whole  of  the  rents  since  her  second  intermarriage,  and  she 
has  voluntarily  acquiesced  therein,  since  March  1762,  until  the  time 
of  bringing  this  action. 

The  light,  in  which  I  have  viewed  the  present  will,  renders  it  unnec- 
essary for  me  to  consider  the  effect  of  the  demurrer  to  evidence,  or 
to  what  extent  it  admits  conclusions  of  fact,  which  the  jury  might 
have  inferred  from  the  proofs  given. 

On  the  whole  import  of  the  evidence,  I  am  of  opinion,  that  judg- 
ment should  be  entered  for  the  tenant. 

Smith  J.    I  am  bound  by  the  current  of  the  book  cases^  and 


1798]  OF  PENNSYLVANIA.  399 

find  myself  compelled  to  giye  a  different  decision.  It  is  my  datj  to 
express  my  own  sentiments,  and  the  grounds  on  which  they  have  been 
formed. 

By  the  rules  of  the  common  law,  a  right  or  title  which  any  one  has 
to  any  lands  or  tenements,  of  any  estate  of  freehold,  cannot  be  barred 
by  acceptance  of  any  manner  of  collateral  satisfaction,  4  Co.  1  a. 
b.  Co.  Lit.  36. 

A  devise  by  will  to  a  wife,  cannot  be  averred  to  be  in  satisfaction 
of  her  dower,  unless  it  be  so  expressed  in  the  will.  Co.  Lit.  36.  b.  4 
Co.  4  a.  Prec.  Cha.  133.  1  Vez.  65.  7  Bro.  P.  C.  21. 

Agreeably  hereto,  have  been  the  determinations  in  Lawrence  v.  Law" 
rence,  and  Hitchins,  v.  Hitchins  already  cited. 

F.  Lemon  devised  lands  to  his  wife,  and  other  lands  to  his  brother 
and  his  heirs  ;  the  wife  of  the  testator  enters  into  the  lands  devised  to 
her,  but  not  expressed  to  be  in  lieu  of  dower,  which  were  of  more 
value  than  her  dower ;  she  afterwards  brings  dower  against  the  devisee 
of  the  other  lands,  and  recovers  against  him  with  costs.  He  brings  his 
bill  in  equit;  to  be  relieved  against  the  judgment.  Lord  Chancellor 
Parker  said,  this  point  has  already  been  determined  by  the  house  of 
Lords,  that  there  is  no  relief  in  this  case  in  equity,  and  dismissed 
the  bill.  8  Vin.  Abr.  866.     MS.  Rep.  Lemon  v.  Lemon, 

B  in  his  life- time  gave  a  bond  in  the  penalty.  1000/.  of  in  trust  to 
secure  F  500/.  in  case  she  survived  him  ;  parol  evidence  to  show  that 
it  was  intended  at  the  time  in  lieu  of  dower,  and  that  F  acknowledged 
it  to  be  so,  cannot  be  allowed  ;  a  general  provision  for  a  wife  is  not 
a  bar  of  dower,  unless  expressed  to  be  so.  3  Atky.  8.  1  Wils.  34.  Fin- 
ney V.  Finney. 

The  cases  of  Pearson  v.  Pearson,  and  Foster  v.  Cook,  have  already 
been  mentioned ;  and  the  strong  expression  of  Lord  Thurlow  in  the 
latter,  noted. 

The  intention  that  a  devise  should  be  in  satisfaction  or  lieu  of 
jointure,  must  appear  either  from  the  express  words  of  the  will,  or  the 
clear  and  manifest  intention  of  the  testator  appearing  on  the  face  of 
it  to  be  drawn  by  necessary  implication  from  it  ;  and  it  was  resolved, 
that  a  devise  was  not  a  bar  of  jointure.  7  Bro.  Pari.  Cas.  18.  Broughton 
V.  Errington.  In  Dom.  Proc.  1773.  In  Pitt  v.  Snowden,  before 
Lord  Harwicke,  notwithstanding  the  annuity  was  given  out  of  free- 
hold messuages  described,  with  a  clause  of  entry  and  distress,  and 
the  freehold  was  given  subject  to  the  annuity  to  the  very  woman  who 
was  of  have  dower,  yet  she  was  entitled  to  both.  Said  by  counsel 
arg'uendo.  1  F.  Ves.  jr.  522. 

The  opinion  of  Dyer  in  Moore  31,   which  has  been  cited,   although 
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contradicted  by  the  two  other  judges,  seems  founded  in  good  sense 
and  sound  reason,  andit  appears  to  me,  that  the  possession  of  the 
premises  by  the  wife  under  her  husband's  will  was  only  axsuspension 
of  her  claim  of  dower,  during  the  time.  The  result  is.  I  have  con- 
sidered the  case  before  us,  with  all  the  attention,  of  which  I  am  capa- 
ble. I  have  weighed  the  foregoing  authorities  in  one  scale,  and  t&e 
adverse  cases  in  the  other.  In  principle  and  reason  the  last  prepond- 
erate ;  but  the  authority  of  the  first  is  too  great  for  me  to  get  over. 
At  thee  same  time,  I  rejoice  that  the  rest  of  the  court  feel  themsdves 
at  liberty  to  decide  upon  principle  and  reason,  unfettered  by  the  deter- 
minations by  which  I  feel  myself  bound,  contrary  to  the  wish  and 
inclination  of  my  mind.  Were  there  no  authorities,  was  it  a  question  of 
intention,  I  would  not  I  could  not  hesitate  to  say,  that  the  devise  would 
be  a  bar  of  dower.  But  although  the  foundation  upon  which  it  is  sup- 
posed to  be  a  bar,  is,  the  direction  that  she  shall  leave  the  place  on  her 
marriage,  receiving  50/.  &c.,  I  feel  no  application  of  that  rule.  For 
had  the  widow  been  unquestionably  entitled  to  dower,  she  could  not 
have  retained  the  land  till  dower  had  been  assigned  to  her  ;  but  the 
devisees  would  have  recovered  in  ejectment,  as  has  in  two  instances  be^ 
determined  in  this  court,  (though  indeed  contrary  to  my  opinion.) 
Upon  the  whole,  I  find  my  self  compelled  to  say,  that  judgment 
should  be  given  for  the  demandant.  But  by  tne  opinion  of  the  other 
judges,  judgment  must  be  entered  for  the  tenant. 

Judgment  for  the  tenant 


Lessee  of  David  Haines  against  Jacob  Witmer. 

Devise  several  tracts  of  land  to  several  children,  their  heirs  and  assigns  forever ;  but  if 
either^of  the  children  should  die  without  issue  lawfuUy  begotten,  then  each  and  every  of 
their  respective  share  shaU  be  equally  divided  amongst  the  survivors ;  adjudged  that 
the  devisees  take  estate  tail,  and  the  remainders  over  are  too  remote'  to  take  effect  as 
executory  devisees 

Jaocb  Haines  being  seized  of  certain  lands  in  Lancaster  county, 
in  fee  simple,  made  his  will  in  writing,  dated,8d  of  7th  month  1762, 
duly  proved,  whereby  he  devised  to  his  wife  Hannah,  her  riding  mare, 
and  sundry  other  specific  articles,  to  her  and  her  heirs  forever ;  also 
12/.  per  annum,  to  be  paid  her  as  is  hereafter  devised,  the  Indisa 
corn  patch,  the  north  end  of  the  house,  &c."  Then  came  the  following 
devise  ; ''  I  give,  bequeath  and  devise  to  my  son  Daniel  Haines,  all  that 
tract  of  lands  which  my  wife's  grandfather  gave  her  as  a  legacy,  except 
ten  acres  to  be  taken  off  next  to  John  Haris's  land ;  in  lieu  whereof  I  givs 
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and  bequeath  to  him  ten  acres  of  land  of  the  place  hereafter  devised 
to  my  son  Jacob  Haines,  beginning,  &c.,  containing  ten  acres,  to 
him,  his  heirs  and  assigns  forever ;  and  it  is  my  will  that  ray  son 
Daniel  pay  to  his  sister  Hannah  lOOZ.,  whereof  50Z.  to  be  paid  when 
she  arrives  at  the  age  of  eighteen  years,  and  the  remainder  in  three 
years  after ;  the  said  Daniel  shall  also  pay  to  his  mother  Hannah 
yearly  during  her  widow-hood,  4Z.  in  money,  four  bushels  of  wheat, 
and  four  cords  of  firewood,  to  be  cut  a  suflBcient  length  and  drawn 
near  to  her  door." 

He  then  devised  to  his  son  Samuel,  his  heirs  and  assigns,  another 
parcel  of  land,  beginning,  &c.,  paying  to  his  brother  Isaac  lOOZ.,  and 
to  his  mother  the  like  yearly  sum  of  4:1.  during  her  widow-hood,  and 
the  same  quantity  of  wheat  and  firewood  as  before  directed  to  be 
delivered  by  Daniel. 

He  then  devised  to  his  son  Isaac,  his  heirs  and  assigns,  another 
parcel  of  land,  begining,  &c. 

He  then  devised  to  his  son  Jacob,  his  heirs  and  assigns,  the  re- 
mainder of  all  his  lands  and  tenements,  paying  to  his  sister  Han- 
nah 100^.,  and  to  his  mother  the  like  yearly  sum  of  4Z.,  and  the 
same  quantity  of  wheat  and  firewood  as  before  directed  to  be  deliv- 
ered by  Daniel. 

He  then  directs  that  his  personal  estate  shall  be  equally  divided 
between  his  wife  and  children,  and  makes  provision  that  a  certain 
water  course  and  road  running  through  the  lands  devised,  shall 
not  be  obstructed  or  turned. 

Next  follows  this  clause;  "and  likewise  it  is  my  will,  that  if 
either  of  my  children  shold  die  without  issue  lawfully  begotten, 
that  each  and  every  of  their  respectiv^e  shares  by  me  to  them  before 
devised,  shall  be  equally  divided  to  and  amongst  the  survivors  "  and 
finally  appoints  James  Gibbons  and  Moses  Brenton  his  executors. 

The  testator  died,  leaving  issue  five  children,  Daniel,  Samuel, 
Isaac,  Jacob  and  Hannah,  all  mentioned  in  his  will.  The  widow 
conveyed  to  Daniel  in  fee  the  lands  devised  to  her  by  her  grand- 
father, except  tlie  ten  acres.  Daniel  entered  into  the  ten  acres  de- 
visd  to  him,  and  on  the  24th  February  1768,  conveyed  to  Jacob 
Witmer,  the  father  of  the,  defendant,  in  fee,  in  consideration  of 
125/.,  who  erected  a  large  barn  on  the  ten  acres,  and  with  his  son 
have  enjoyed  the  possession  thereof  above  thirty  years.  Daniel 
lived  twelve  years  after  his  sale  and  then^died,  having  never  suflf- 
ered  a  common  recovery,  leaving  issue  David  Haines,  the  lessor  of 
the  plaintiff,  his  eldest  sou  and  heir  at  law. 

Vol.  u.  26 
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The  question  was,  whether  Daniel  Haines  took  an  estate  in  fee 
tail,  in  the  ten  acres,  under  his  father's  will  ? 

It  came  before  Shippen  and  Teates,  Justices,  at  a  court  of  Nisi 
Prius  at  Lancaster,  on  the  17th  April  1Y98,  by  consent,  for  their 
decision,  as  on  a  case  stated.  If  they  should  be  of  opinion  that  a 
fee  tail  was  vested  in  Daniel  Haines  by  the  will,  it  was  agreed  that 
judgment  should  be  entered  for  the  plaintiff,  but  if  he  took  the  ten 
acres  in  fee  simple,  then  for  the  defendant. 

Mr.  Charles  Smith  for  the  defendant,  insisted  that  the  ten  acres 
were  given  to  Daniel  by  way  of  exchange  for  the  ten  acres  taken 
from  his  mothers's  lands.  His  father  had  no  right  te  devise  real 
property  which  did  not  'belong  to  him. 

There  can  be  no  doubt  of  DaniePs  taking  a  fee  simple  under  the 
first  part  of  the  devise ;  the  difficulty  rests  on  the  operation  of  the 
last  clause  in  the  will. 

This  limitation  is  a  mere  contingency,  on  DaniePs  dying  without 
issue,  leaving  at  least  two  brothers ;  for  if  only  one  child  survived, 
the  event  would  not  fall  within  the  specified  words,  "  equally  to  be 
divided  amongst  the  survivors,"  in  the  plural  number.  Here  the 
words  have  the  same  signification  as  if  the  children  had  been  men- 
tioned by  their  respective  names.  If  Jacob  and  Hannah  died  first 
leaving  issue,  and  then  Danial  had  died  without  issue,  the  whole 
would  have  gone  over  to  Samuel  and  Isaac.  Again  supposing 
Samuel  had  died  leaving  issue,  and  then  Daniel  had  died  without 
issue,  the  issue  of  Samuel,  who  was  the  heir  at  law  of  Daniel, 
would  not  take,  but  the  survivors  would  succeed  to  the  whole. 

It  appears  that  the  testator  meant  to  break  the  general  course  of 
descent.  Samuel,  as  the  eldest  brother  of  Daniel,  would  have  been 
his  heir,  in  case  he  died  without  issue ;  but  the  limitation  over  is  to 
all  the  survivors.  This  case  is  similar  in  principle  tot  hat  of  Pells  v. 
Brown,  Cro.  Jac.  590.  The  form  of  words  is  of  no  moment  where 
the  intention  is  evident,  and  the  words  are  sufficiently  large.  Prec. 
Cha.  69.  Fairfax  v.  Heron.  And  in  Nichols  v.  Skinner,  lb.  529, 
where  a  father  devised  personal  estate  to  his  four  children,  payable 
to  their  respective  ages  of  21  years,  or  marriage ;  and  in  case  any  of 
them  should  die  before  the  time  of  payment,  or  should  die  without 
issue,  then  his  or  her  share  to  go  to  the  survivors  or  survivor  of  them 
and  his  heirs ;  the  master  of  the  rolls  held  that  the  limitation  could 
not  be  intended  a  dying  without  issue  generally,  which  would  make 
it  void ;  but  a  dying  without  issue  in  such  a  manner  as  that  thesm^ 
vivors   or  survivor  might  take  it,  which  must  be  during  theii 


1798]  OP  PENNSTLVANU.  403 

lives,  and  consequently  good.  S.  C.  2  Eqn.  Cas.  Abr.  846.  So  in 
Haglies  V.  Sayer,  1  Wms.  634,  where  one  devised  personal  estate  to 
A  and  B  his  nephews,  and  upon  either  of  their  dying  without  issue, 
then  to  the  survivor,  &c..it  was  adjudged,  that  the  words  "dying 
without  children,"  must  bo  taken  to  be  children  living  at  the  death 
of  the  party ;  for  it  could  not  be  taken  in  the  sense,  whenever  there 
should  be  a  failure  of  issue,  because  the  immediate  limitation  over 
was  to  tlie  surviving  devisee,  and  it  was  not  probable  that  if  either 
of  the  devisees  should  die  leaving  issue,  the  survivor  should  live  so 
long  as  to  see  a  failure  of  issue,  which  in  notion  of  law  was  such  a 
limitation  as  might  endure  forever.    The  reasoning  in  the  case  of 
the  master  of  the  rolls,  applies  strongly  to  that  before  the  court.  If 
lands  be  devised  to  A,  his  heirs  and  assigns  forever,  and  if  he  die 
leaving  no  issue  behind  him,  then  over,  the  limitation  over  is  good 
by  way  of  executory  devise ;  and  Lord  Kenyon  held,  that  the  dis- 
tinction, as  to  the  words  dying  without  issue,  when  applied  to  real 
or  personal  estate,  is  not  founded  in  law.  3  Term  Kep.  143,  146, ' 
Porter  v.  Bradley  et  (U.    This  decision  still  retains  its  full  author- 
ity ;  it  remains  uncensured  by  Powell  in  the  4th  edit,  of  2  Feame. 
206,  and  is  not  impugned  by  the  subsequent  opinion  of  Lord  Ken- 
yon in  6  Term  Rep.  307,  Daintry  v.  Daintry.    In  the  present  will 
too,  the  words  "  assigns  forever,"  are  attached  to  the  first  devise  to 
Daniel,  which  are  strongly  indicative  of  an  intention,  that  the  de- 
visee should  take  an  assignable  estate  to  him  and  his  heirs.  2  Feame. 
209.    No  such  necessity  as  that  in  Boe  v.  Scott  and  Smart,  2  Fearne 
203,  exists  here,  to  construe  the  estate  to  Daniel  as  a  tail,  for  there 
tlie  limitation  over  was  to  the  survivors  or  survivor.    It  is  con- 
cluded, therefore,  that  the  remainders  over  are  good,  and  will  oper- 
ate by  way  of  executory  devise,  under  a  reasonable  construction  of 
the  will  in  question.    Devise  of  a  manor  to  A's  wife,  until  his  son 
sbonld  come  to  the  age  of  24  years,  and  then  his  wife  to  have  one 
third  part  of  the  manor  for  life,  and  his  son  to  have  the  residue ;  and 
ifhia  Bon  should  die  before  he  come  to  his  age  of  24 years  without  heirs 
of  his  body,  the  land  should  remain  to  I.  S.,  the  remainder  over ; 
the  son  hath  no  estate  tail,  for  no  tail  should  arise,  if  the  son  doth 
not  die  before  his  said  age  of  24  years.    3  Leon.  64.  Hinde  v.  Lyon. 
Mr.  Sopkins  for  the  defendant,  agreed,  that  the  intention  of  the 
testator  should  be  efiectuated,  but  in  order  to  discover  the  same,  it 
was  necessary  to  consider  all  the  will  together.    It  was  clear,  that 
the  scrivener  who  drew  the  will,  was  not  well  acquainted  with  the 
legal  acceptation  of  the  terms  ^^  his  heirs  and  assigns ;"  he  has  at- 
taclied  the  words,  "  his  heirs  forever'*  to  a  bequest  of  mere  specific 
goods  to  the  widow. 
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The  testator  must  have  meant  by  the  term  "  heirs,"  superadded  to 
the  devise  to  Daniel,  his  lineal  descendants,  becaase  the  estate  is  to 
cease  on  his  dyin^  without  issue,  and  is  limited  in  that  case  to  go 
over  to  his  collateral  heirs.    The  generality  of  the  expressions  in 
the  preceding  part  of  the  will,  are  narrowed  down  to  a  particular 
sense  by  the  subsequent  limitation.    That  it  was  intended  the  issue 
should  take  is  very  clear.    Whether  the  testator  took  all  the  pro- 
bable different  events  into  consideration — whether  a  reasonable 
man  might  not  judge  very  differently  from  him,  are  circumstances 
of  no  moment  in  the  construction  of  his  will,  the  words  of  which 
must  govern.    A  supposed  improvidence  can  form  no  argument 
whatever  in  its  interpretation. 

It  is  contended,  that  all  the  brothers  took  vested  estates  tail  in 
the  different  lands  devised  to  them,  with  a  contingent  remainder  in 
fee  to  the  survivors.  And  where  an  estate  can  take  effect  as  a  re- 
mainder, it  shall  never  be  construed  as  an  executory  devise.  2 
Feame.  203.  There  are  no  expressions  in  this  will,  from  which  it 
can  be  collected  that  the  limitation  to  the  survivors,  was  to  take 
effect  on  Daniel's  dying  without  issue,  at  the  time  of  his  death.  It 
has  been  remarked,  that  the  chance  of  the  survivors  taking  is  very 
remote,  if  it  is  confined  to  an  indefinite  failure  of  issue.  But  it  is 
well  known,  that  a  life  estate  is  good,  after  an  estate  tail,  because 
by  possibility  it  may  take  effect. 

Most  of  the  authorities  cited  by  the  defendant,  are  cases  of  per- 
sonalty given  by  wills.  Th^re  is  a  settled  difference  between  the 
words  "dying  without  issue,"  when  relating  to  real  and  personal 
property.  1  Wms.  199,  433,  664.  2  Vez.  180.  3  Atky.  183.  3 
Term  Rep.  494.  But  no  case  can  be  shown,  where  on  a  limitation 
of  lands,  upon  a  dying  without  issue,  tliose  words  have  been  con- 
fined to  issue  living  at  tlie  time  of  the  death.  Cowp.  411.  Doug. 
486.  Lord  Kenyon  it  is  true,  questions  the  soundness  of  the  dis- 
tinction in  3  Term  Rep.  146,  but  he  afterwards  recognizes  it  in  6 
Term  Rep.  313,  314. 

Neitlier  will  the  word  "  survivors"  have  the  operation  contended 
for,  as  appears  by  the  following  cases: — 

Devise  to  A  and  his  heirs  of  land  in  B,  and  to  C  and  his  heirs  of 
land  in  D,  and  that  the  survivor  shall  be  heir  to  the  other,  if  either 
of  them  die  w^ithout  issue.  A  takes  an  estate  tail  with  cross  remain, 
ders  in  fee.  Cro.  Jac.  695,  Chadock  v,  Cowley. 

Devise  to  his  wife  for  life  of  certain  lands,  and  afler  her  de- 
cease to  his  son  G,  and  his  heirs  for  ever,  he  pajing  to  his  daugb- 
ter  E  100^.  within  six  months  after  his  wife's  death,  and  his  age 
of  21  years ;  and  if  his  son  G  shall  happen  to  die  without  issue 


1798]  OP  PENNSYLVANU.  405 

the  1002.  being  first  paid^  then  the  remainder  of  his  estate  to  be  di- 
vided amongst  his  sons  and  daaghters,  and  the  survivors  of  them. 
Ghas  but  an  estate  tail.     T.  Ray.  426,  Wilson  v.  Dyson  et  al. 

Devise  of  all  his  houses  to  his  wife  for  life,  remainder  of  one  of 
them  to  his  son  JJ,  and  his  heirs ;  remainder  of  another  house  to 
his  daughter  C,  and  her  heirs ;  remainder  of  another  house  to  his 
daughter  J,  and  her  heirs.  But  if  any  of  his  said  issues  die  with- 
out issue  of  his  body,  then  the  other  surviving  shall  have  totam 
iUcMTi  partem'^  &c.,  between  them  equally  to  be  divided.  They  have 
an  estate  in  tail,  and  fee  expectant,  each  severally  as  to  the  messuage 
to  them  limited.     2  Leon.  129,  Hawkin's  case. 

Devise  to  my  son  A,  after  the  death  of  my  wife  B,  and  if  C,  my  . 
daughter  do  out-live  A  and  his  heirs,  then  C  shall  have  it,  conveys 
an  estate  tail  to  A,  for  heirs  mnst  mean  of  his  body,  as  his  sister  on 
surviving  him  would  be  his  heir  general.    Cro.  Jac.  415,  Webb  v. 
Hearing. 

It  is  submitted,  that  these  authorities  are  couched  in  terms  simi- 
lar to  the  principal  case,  and  that  therefore  Daniel  Haines  took  an 
estate  tail  in  the  ten  acres  devised  to  him. 

The  justices  at  Nisi  Prius  held  the  matter  under  advisement; 
and  this  term  the  judgment  of  the  court  was  pronounced. 

M'Kean,  C.  J.  Not  having  heard  the  arguments  of  counsel  on 
this  question,  my  decision  must  be  founded  on  precedents,  and  the 
law,  as  it  seems  to  me  to  be  settled. 

The  manifest  intention  of  the  testator,  collected  from  the  whole 
will,  if  not  contrary  to  law,  is  the  polar  star  to  guide  the  construction 
of  wills,  and  must  prevail. 

Courts  are  bound  by  the  uniform  current  of  precedents.  For  de- 
viating from  what  has  been  the  course  for  a  long  series  of  time, 
though  originally  founded  on  fallacious  grounds,  would  be  produc- 
tive of  greater  injury  to  society,  from  the  uncertainty  it  introduces, 
than  pursuing  the  ancient  course.  It  is  not  of  so  much  consequence 
what  the  rules  of  property  are,  as  that  they  should  be  settled  and 
known. 

In  this  case,  the  intention  of  the  testator  seems  plainly   to  have 

been,  that  his  son  Daniel,  among  other  things,  should  have  the  ten 

acres  in  dispute,  and  his  children  after  him.     As  David,  the  lessor 

of  the  plaintiff,  is  his  eldest  son,  he  meant  it  for  him.    The  devise 

in  the  first  clause  in  the  will,  id  to  ^^  his  son  Daniel,  his  heirs  and 

MsigTOiB  for  ever ;"  and  he  was  to  pay  his  sister  lOOZ.  &c.,  which 

primay^acie  carries  a  fee  simple.    But  the  latter  clause  "  if  either 

of  my  children  die  without  issue  lawfully  begotten,"  &c.,  denotes, 
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that  by  the  word  "  lieirs "  in  the  preceding  claiise,  the  testator 
meant  lineal  and  not  collateral  heirs ;  which  if  necessary,  is  corrob- 
orated bv  the  devise  over  to  the  brothers. 

It  appears  therefore,  clear  to  me,  that  Daniel  Haines,  by  the  will 
of  his  fother,  took  an  estate  tail,  and  that  judgment  should  be  given 
for  the  plaintiff.  The  cases  in  support  of  this  opinion  are  numer- 
ous. I  will  cite  a  few  of  them.  Cro.  Jac.  695.  PoUex.  487.  7 
Co.  4.  3  Lev.  70.  2  Fearne.  203.  Eoe  v.  Scott  et  al.  3  Temi^ 
Eep.  1 43.     Carth.  343.     5  Mod.  266. 

Shippen,  J.*  In  considering  this  case,  it  was  with  a  sincere 
wish,  I  might  be  convinced  that  the  law  should  be  found  in  favor 
of  the  defendant,  he  appearing  to  have  come  in  under  a  fair  pur- 
chaser, and  to  have  made  some  improvements  on  the  land.  But 
considerations  of  this  kind  must  not  induce  us  to  unsettle  the  es- 
tablished rules  of  law,  lest  we  set  all  titles  to  real  property  afloat. 

The  testator  devises  several  distinct  pieces  of  land  to  his  several 
children,  and  annexes  to  every  devise,  the  fee  simple  words,  "to  them, 
their  lieirs  and  assigns  for  ever."  In  a  subsequent  clause,  he  di- 
rects, that  "  if  either  of  his  children  should  die  without  issue  law- 
fully begotten,  then  each  and  every  of  their  respective  shares  should 
be  equally  divided  to  and  amongst  the  survivors." 

Although  it  is  not  contended,  on  the  paii;  of  the  defendant,  as 
indeed  it  could  not  be  with  any  prospect  of  success,  that  the  word 
.  "  heirs"  may  not  be  restricted  and  controlled  by  subsequent  words, 
to  mean  "heirs  of  the  body,  "  yet  it  is  urged,  that  if  in  this  case 
from  the  subsequent  words,  it  can  be  collected  to  be  the  intention  of 
the  testator,  that  the  devise  over,  after  the  words  dying  without 
issue,  should  only  take  place,  in  case  such  devisee  be  living  at  the 
time  of  the  death  of  the  first  devisee,  then  it  should  be  construed 
an  executory  devise,  and  not  a  contingent  remainder.  The  case 
relied  on  in  support  of  this  doctrine,  is  that  of  Pells  v.  Brown,  in 
Cro.  Jac.  590,  where  the  devise  was  to  his  son  Thomas  and  his  heirs 
forever,  and  if  he  die  without  issue  "  living  his  brother  William," 
then  that  his  brother  William  should  have  the  land ;  in  that  case, 
it  was  held  that  Thomas  took  a  fee,  the  clause  of  his  dying  without 
issue  not  being  indefinite,  but  with  the  contingency  of  his  dying 
without  issue  "  living  William," 

It  is  contended,  that  although  in  the  principal  case,  there 


*This  and  the  succeeding  opinion,  though  prepared,  were  not  publicly  delivered,  for 
want  of  time. 
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no  express  words  to  restrict  the  devise,  to  the  dying  without  issue 
in  the  life-time  of  the  second  devisee,  yet  there  are  words  which 
equally  manifest  the  intention  of  the  testator  to  be  such.  This  con- 
struction is  drawn  from  the  words  "  equally  to  be  divided  amongst 
the  survivors."  The  word  "  survivors,"  in  the  plural  number,  it  is 
said  evidently  shows  the  meaning  of  the  testator  to  be,  that  the 
devise  over,  should  not  take  place  unless  more  than  one  of  his 
other  children  should  be  living,  at  the  time  of  the  death  of  Daniel 
without  issue,  and  is  equal  to  his  saying,  "  if  Daniel  should  die 
without  issue,  living  Samuel,  Isaac,  Jacob  and  Hannah,  his  other 
children,  or  any  two  of  them," — which  would  bring  it  within  the 
case  of  Pells  v.  Brown, 

The  intention  of  the  testator  will  doubtless  have  a  considerable 
effect  in  the  construction  of  all  wills;  but  to  prevail  against  the 
established  rules  of  law,  that  intention  must  be  manifest,  and  not 
be  drawn  only  from  some  remote  possible  inconveniences,  which 
may  attend  the  adherence  to  those  rules,  which  probably  the  testa- 
tor might  not  have  attended  to. 

It  is  said  by  Lord  Hale,  in  the  case  of  King  v.  Mulling,  that  a 
devise  to  a  man  and  if  he  dies  without  issue,  then  over,  is  always 
construed  to  make  an  intail. 

In  a  limitation  upon  a  dying  without  issue,  there  is  an  established 
distinction  between  a  devise  of  land  and  personal  estate ;  in  the 
latter  case,  the  words  are  taken  in  the  vulgar  sense,  which  his 
dying  witnout  issue  at  the  time  of  his  death.  But  in  a  devise  of 
real  estate,  they  are  constantly  taken  in  the  legal  sense ;  namely, 
whenever  there  is  general  failure  of  issue. 

There  are  not  wanting  cases  in  the  books,  of  devises,  with  limi- 
tations to  survivors,  after  the  words  dying  without  issue.    In  the 
case  of  Wilson  v.  Dyson,  in  Sir  Tho.  Raym.  426,  where  the  devise 
was  to  his  third  son  and  his  heirs  forever,  but  if  he  die  without 
issue,  the  remainder  of  his  estate  to  be  divided  among  his  sons  and 
daughters,  and  the  survivors  of  them,  it  was  adjudged  an  estate 
tail.     In  Chadock  v.  Cowly,  Cro.  Jae.   695,  the  words,  I  will  that 
the  survivors  of  them  shall  be  heir  to  the  others,  if  either  of  them 
die  ^thout  issue,  were  adjudged  an  estate  tail.     In  Roe  v.  Scott 
et  aJ.  2   Fearne.  203,  the  words  were,  "  if  either  of  my  three  sons 
should  depart  this  life  without  issue  of  his  or  their  bodies,"  then 
tho  estate  or  estates  of  such  sons  shall  go  to  the  survivors  or  suvivor, 
and  it  was  adjudged  an  estate  tail. 

Tiie  distinction  made  in  the  present  case,  founded  upon  the 
word  *' survivors"  in  the  plural  number,  is,  I  fear,  too  refined. 
As  to   the  intention  of  the  testator,  it  affords  no  more  room  for 
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the  construction  contended  for,  than  if  it  had  been  in  the  singular 
number  "  survivor."  The  remote  consequences  may  be  different ; 
but  most  probably,  the  testator  had  them  not  in  contemplation. 

It  is  besides,  a  settled  rule,  that  a  devise  shall  never  be  construed 
an  executory  devise,  when  it  may  be  a  contingent  remainder.  lam 
on  the  whole  of  opinion,  that  Daniel  Haines  took  only  an  estate 
tail  in  the  premises,  and  that  therefore  judgment  shall  be  given  for 
the  plaintiff. 

Teates,  J.  This  case  is  a  hard  one  on  the  defendant,  who  has 
erected  a  stone  barn  on  the  premises  in  question,  his  father  conceiv- 
ing that  he  had  purchased  an  estate  in  fee  simple  from  the  devisee. 
But  our  judgments  should  not  be  influenced  thereby,  if  the  law 
shall  be  found  against  him.  The  greatest  uncertainty  and  inconven- 
iences would  ensue,  if  we  were  not  bound  to  follow  former  resolu- 
tions in  cases  of  the  same  nature,  qv^  sunt  tradita  et  relicta. 

Numerous  authorities,  may  be  found  in  the  books,  that  an  estate 
may  arise,  be  enlarged,  controlled  and  even  be  destroyed  by  impli- 
cation, in  the  construction  of  wills.  2  Fonbla.  58.  Thus  a  devise 
to  A,  and  if  he  die  without  issue,  remainder  over  to  B,  passes  an 
estate  tail  to  A.  For  though  thejdevise  to  A  generally,  would 
pass  only  an  estate  for  life  of  itself,  yet  as  no  benefit  is  given  to  B 
while  there  is  any  issue  of  A,  the  consequence  would  be,  that  as 
no  interest  springs  to  B,  and  no  express  estate  is  given  to  the  issue 
of  A  after  the  death  of  A,  the  intermediate  interest  would  be  undis- 
posed of,  unless  A  were  considered  as  taking  for  the  benefit  of  his 
issue,  as  well  as  of  himself.  And  as  the  words  are  capable  of  such 
amplification,  the  court  naturally  implies  an  intention  in  the  testa- 
tor that  A  should  take  in  such  a  manner,  that  the  property  might 
be  transmissible  through  him  to  his  issue :  and  he  is  therefore  con- 
sidered to  take  an  estate  tail,  which  will  descend  to  his  issue.  3 
Bro.  Ch.  Ca,  578.    1  Wms.  605,  758.  9  Co.  127,  b. 

If  in  the  construction  of  wills,  "  every  string  ought  to  give  ite 
sound,"  in  the  language  of  Judge  Doderidge  (3  Bulst.  303)  it  nec- 
essarily follows,  that  to  effectuate  the  general  intention  of  Jacob 
Haines  in  the  present  oise,  the  word  "  heirs "  in  the  devise  to 
his  son  Daniel,  must  be  construed  "  heirs  of  the  body;'*  because 
otherwise,  the  remainder  limited  over  to  the  surviving  children 
could  not  take  effect. 

It  is  true,  that  this  devise  is  ^^  to  him,  his  heirs  and  assigns 
foi'ever."  But  Lord  Kenyon  observed,  in  Porter  v.  Bradley, 
8  Tenn  Rep.  145,  that  "it  is  clear,  those  words  may  be  re- 
strained by  subsequent  ones,  so  as  to  carry  only  an  estate  tail." 
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There  "  lands  were  devised  to  A,  his  heirs  and  assigns  forever,  and 
if  he  die  leaving  no  issue  behind  him,"  then  over,  the  limitation 
over  was  held  good  by  way  of  executory  devise.     The  words  "  leav- 
ing no  issue  behind  him, "  were  held  to  make  a  material  difference, 
and  to  bring  it  within  the  case  of  Pells  v.  Brown,  in  Cro.  Jac.  690; 
and  in  2d  Fearne  (by  Powel)  209,  it  is  remarked,  that  the  resolution 
was  grounded  on  the  peculiar  penning  of  that  part  of  the  will,  on 
which  the  question  arose.    And  it  is  there  further  said,  that  the 
words  "  assigns  for  ever,  "  are  strongly  indicative  of  an  intention 
that  tlie  devisee  should  take  anassignable  estate  to  him  and  his  heirs ; 
but  not  of  themselves  sufficient  to  tnke  the  case  out  of  the  principle 
or  nile  of  construction,  that  a  limitation  shall  never  operate  as  an 
executory  devise,  where  it  may  take  effect  as  a  remainder.  Doug.  729. 
Nothing  can  be  collected  from  the  whole  of  this  will,  which  clearly 
shows,  that  the  words  "  if  either  of  the  children  should  die  without 
issue  lawfully  begotten, "  were  to  be  restricted  "  to  dying  without 
issue  at  the  time  of  such  child's  death,"     In  cases  "  of  dying  with- 
out issue,  "  upon  a  limitation  over  of  lands,  there  is  no  authority  to 
prove,  that  such  words  have  been  confined  to  a  dying  without  issue 
at  tlie  time  of  the  death.     There  is  a  marked  distinction  between  a 
devise  of  lands  and  personal  estate.    In  the  latter  case,  the  words 
are  taken  in  their  vulgar  sense;  but  in  the  former,  in  their  legal 
sense.  Cowp.  411.  Doug.  486.     This  difference  has  been  recognized 
in  many  cases.  1  Wms.  199,  433,  664.     Prec.  Cha.  328.     2  Ves. 
125,  606,  683.    But  in  cases  of  inheritance  without  a  single  excep- 
tion, if  lands  are  devised  to  one,  or  to  one  and  his  heirs,  and  if  he 
die  without  issue  remainder  over,  the  devisee  takes  an  estate  tail  by 
implication  which  shall  go  to  his  issue,  aiid  they  shall  take  in  course 
of  descent,  to  all  succeeding  generations.  Gilb.  Equ.  Rep.  149.  Doug. 
485,  486.     Cowp.  411.     3  Term  Eep.  494. 

The  argument  of  the  defendant's  counsel,  drawn  from  the  use  of 
of  the  "word  "survivors"  in  this  will,  seems  fully  answered  by  the 
cases  in  Cro.  Jac.  415,  695.  T.  Ray,  426,  and  2  Leon.  129.    When 
a  fee  is  devised,  and  a  secondary  fee  limited  thereon,  the  secondary  fee 
miiBt  be  expressly  limited  to  take  effect  within  the  given  periods  of 
executory  devises,  otherwise  it  will  be  deemed  a  perpetuity.     Sand. 
on  Usee,  193,  and  the  cases  there  cited.    In  Beauclerk  v.  Dormer,  2 
Atky.  308,  K  by  his  will  says,  "  I  make  D  my  sole  heir  and  execu- 
trix, and  if  she  dies  without  issue,  then  to  go  to  G."    Lord  Hard- 
wicke  held  that  the  limitation  over  could  not  be  confined  to  D's 
dying  'without  issue,  living  at  the  time  of  her  decease.    And  the 
authority  of  this  case  is  recognized  by  Ld.  Thurlow  in  1  Bro.  Cha. 
Ca.  190,  Biggs  v.  Bensley. 
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I  am  therefore  of  opinion,  that  Daniel  Haines  was  only  entitled 

to  an  estate  in  fee  tail  in  the  ten  acres  of  land  in  question,  under 

his  father's  will. 

Judgment  for  the  plaintiff 

Lessee  of  John  Baughman  against  Chkistian  Bauomak,  jur. 

Deed  from  a  father  to  his  sod  H  and  N  his  wife,  and  to  their  heirs  and  assigns,  in  tnist 
for  the  use  of  the  said  M  and  N  during  their  lives,  and  the  longer  live.r  of  them,  and 
after  their  decease  for  the  use  of  the  heirs  of  the  body  of  the  said  M  lawfully  begotten, 
their  heirs  and  assigns  forever ;  and  for  default  of  such  issue,  to  the  use  of  the  right 
heirs  of  the  said  M,  their  heirs  and  assigns  forever ;  adjudged  that  M  takes  an  estate 
tail  thereby. 

Ejectment  for  lands  in  Dauphin  county,  in  which  a  special  rer- 
dict  was  found  at  Harrisburg,  29  October  1795. 

The  jury  find  that  Michael  Baughman,  the  elder,  was  seized  of 
the  premises  in  question,  and  that  he,  together  with  Catharine  his 
wife  by  indenture  bearing  date  the  18th  March  1747-8,  for  their 
natural  love  and  affection  they  bear  to  their  son  Michael  Baughman, 
junior,  and  Magdalena  his  wife,  and  for  their  advancement  in  the 
world,  and  in  consideration  of  the  sum  of  five  shillings  to  them  in 
hand  paid  by  the  said  Michael  Baughman,  junior,  and  Magdalena 
his  wife,  have  given,  granted,  aliened,  released  and  confirmed,  and 
by  these  presents  do  give,  grant,  alien,  release  and  confirm  unto  the 
said  Michael  Baughman,  junior,  and  Magdalena,  his  wife,  and  to 
their  heirs  and  assigns,  all  that  certain  tract  of  land,  &c.  (  being  the 
premises  in  question,  containing  233  acres  and  a  lowance,)  to  have 
and  to  hold  the  said  233  acres,  &c.  unto  the  said  Michael  Baugh- 
man, junior,  Magdalena  his  wife,  and  their  heirs,  in  manner  follow- 
ing, that  is  to  say ;  to  the  only  proper  use  and  behoof  of  the  said 
Michael  Baughman,  junior,  and  Magdalena  his  wife,  during  their 
natural  lives,  and  the  life  of  the  longer  liver  of  them ;  and  after  the 
decease  of  the  longer  liver  of  them,  to  the  use  and  behoof  of  the 
heirs  of  the  body  of  the  said  Michael  Baughman,  junior,  lawfully 
begotten,  or  to  be  begotten,  and  their  heirs,  and  assigns  forever; 
and  in  default  of  such  issue,  then  to  the  use  of  the  right  heirs  of  the 
said  Michael  Baughman,  junior,  and  their  heirs  and  assigns  forever." 

That  tbe  said  Michael  Baughman,  junior,  duly  suffered  a  common 
recovery  of  the  premises  in  the  said  deed  mentioned,  after  the  execu- 
tion thereof  to  him,  and  conveyed  the  same  to  the  present  defendant 

The  jury  further  find,  that  the  lessor  of  the  plaintiff  in  this 
cause,  is  heir  at  law  of  the  said  Michael  Baughman  junior ;  but 
whether  by  the  said  deed  the  same  Michael  took  an  estate  in  fee 
simple,  fee  tail,  or  for  life  only,  in  the  premises,  the  jury  know 
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not;  if  lie  took  a  life  estate,  only,  then  the  jury  find  for  the  plain- 
tiff; but  if  he  took  either  an  estate  in  fee  simple  or  in  fee  tail,  then 
they  find  for  the  defendant. 

This  special  verdict  was  not  argued  by  the  counsel  on  either  side, 
but  Mr.  0.  Smith  for  the  plaintiff,  and  Mr.  Hopkins  for  the  defend- 
ant, referred  the  court  to  some  cases  in  the   books  on  the  subject- 
Judgment  was  given  this  term  for  the  defendant. 

Shippen,  J.  I  have  no  doubt  that  the  words  in  the  deed  on 
which  the  contest  depends,  are  words  of  limitation  and  not  of  pur- 
chase. The  rule  in  Shelley's  case  fully  applies  hereto.  When  the 
ancestor  takes  an  estate  of  freehold,  and  in  the  same  conveyance 
an  estate  is  limited  to  his  heirs,  the  word  "  heirs  "  is  a  word  of  limi- 
tation and  not  of  purchase.  I  am  therefore  satisfied,  that  Michael 
Baughman,  junior,  took  an  estate  tail  under  the  deed  from  his  father, 
and  he  having  suftered  a  common  recovery,  there  should  be  judg- 
ment for  the  defendant. 

Teates,  J.*  The  sole  question  is,  whether  the  remainder  over  to 
the  use  of  the  heirs  of  the  body  of  the  younger  Michael,  is  couched 
in  terms  of  purchase  or  limitation  ?  Whatever  may  have  been  the 
intention  of  his  father,  it  cannot  control  the  settled  rules  of  law,  even 
though  the  same  estates  had  been  created  by  his  last  will.  Oro.  El. 
525. 

The  plaintiff's  counsel  have  endeavored  to  assimilate  the  present 
to  Archer's  case  in  1  Co.  66.  h.  That  was  a  devise  to  "  Robert  Ar- 
cher, the  father,  for  his  life,  and  afterwards  to  the  next  heir  male 
of  Robert,  and  to  the  heirs  male  of  the  body  of  such  next  heir  male ;" 
and  it  was  adjudged,  that  Robert  had  but  an  estate  for  life,  and  the 
remainder  over  was  held  good. 

Lord  Hale  remarks  on  this  case,  in  1  Yent.  216,  that  it  was  re- 
solved to  be  an  estate  for  life  in  Robert,  because  it  was  a  devise  to 
him  for  life,  and  after  to  his  heirs,  and  the  heir  of  that  heir ;  there, 
because  the  words  of  limitation  were  put  to  the  heir,  therefore  heirs 
was  taken  to  be  but  designatiojpersoiiw,  and  he  should  take  by  pur- 
chase. 

Lord  Chief  Justice  Eyre,  in  Dubber  v.  Trollop,  Ambl.  461, 
SBySy  that  the  subsequent  limitation  "  to  the  heirs  male  of  such 
heir  male,"  has  been  looked  upon  as  the  true  foundation  of  that 
resolution.  Fortescue,  J.  in  Goodright  lessee  of  Lisle  v,  Pnllen 
et  aL,  as  reported  in  2  Stra  732,  observes,  that  in  Archer's  case, 
the  particular  person  was  pointed  out  by  the  word  next ;  and  the 

•This  opinion  and  the  following  one,  though  prepared  for  deliyery  in  court,  wore  not 
pablicljr  pronounced. 
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same  remark  is  made  by  counsel,  in  Style  429.  It  must  be  re- 
membered too,  that  the  principal  case  is  that  of  a  deed,  where  the 
rules  of  law  most  strongly  apply,  and  not  of  a  will,  where  the  law 
will  frequently  subserve  the  intention  of  a  testator,  if  not  directly 
contrary  to  its  rules ;  that  no  particular  person  was  designed  to  take 
the  lands  at  the  death  of  the  younger  Baughman  and  his  wife  Ma^ 
dalena ;  and  that  it  is  an  acknowledged  rule,  that  a  man  cannot  raise 
a  fee  simple  to  his  own  right  heir,  as  purchasers,  either  by  legal^n- 
veyance,  convej^ance  to  uses,  or  by  devise.  Hob.  32.  Co.  Lit.  22; 
h.  1  Bro.  Oha.  Rep.  220. 

The  defendant  relies  on  the  rule  in  Shelly's  case,  that  whenv 
the  ancestor  by  any  gift  or  conveyance  takes  an  estate  of  free- 
hold, and  in  the  same  gift  or  conveyance,  an  estate  is  limited  either 
mediately  or  immediately  to  his  heii^s  in  fee  or  in  tail,  always 
in  such  cases,  heirs  are  words  of  limitation  of  the  estate,  and  not 
words  of  purchase."  1  Co.  104.  a.  But  the  plaintiff  denies  the  ap- 
plication of  this  rule  in  the  present  instance. 

Mr.  Hargrave  in  his  acclTiate  observations  on  this  rule,  remarks 
as  follows ;  "At  law,  the  rule  is  of  that  inflexible  nature,  that  noth- 
ing less  than  evidence  of  intending  by  a  remainder  to  heirs  gene- 
ral or  special  of  a  preceding  tenant  for  life,  not  to  include  a  suc- 
cession of  heirs,  but  merely  to  design  a  certain  person  or  persons 
answering  to  that  description  at  one  particular  instant  of  time 
namely,  the  death  of  the  tenant  for  life,  can  suffice  to  exempt  such  a 
remainder  from  the  operation  of  the  rule."  4to  edit.  563. 

"  Purchase  and  descent  are  conclusions  of  law  upon  certain  prem- 
ises, which  are  the  essence  of  each  ;  in  the  Ciise  of  descent,  the  prem- 
ises are  an  estate  of  freehold  in  the  ancestor,  with  a  succession  to 
liis  heirs  either  general  or  special.  There  is  a  principal  inherent 
in  our  law,  which  in  such  a  case  ever  renders  impossible  the  heirs 
taking  otherwise  than  by  descent,  however  strongly  and  positively 
the  author  of  the  gift  may  express  an  intention  to  have  the  heir 
accepted  as  a  purchaser  ;  and  that  intention  will  no  more  avail  to 
give  to  the  reality  of  a  title  by  descent  the  effect  of  a  purchase,  than 
it  will  be  to  convert  the  reality  of  a  title  by  purchase  into  the  legal 
effect  of  a  descent.  /J.  571. 

"  The  rule  in  Shelley's  case  is  nothing  more  than  a  negative  npon 
an  indirect  mode  of  introducing  a  real  heir  in  the  assumed  form  of 
a  purchaser."  Ih.  572. 

And  again ;  "  it  should  not  l>e  mistaken  as  a  rule  for  spelling 
out  and  executing  private  intention,  but  be  recognized  as  a  check 
to  restrain  private  intention  from  levelling  the  distinctions  of  in- 
heritance. Ih.  573." 
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These  remarks  go  a  considerable  length  to  show,  that  nnder  the 
deed  in  question,  the  heirs  of  the  body  of  Christian  Baiighman, 
jun.,  could  of  necessity,  only  take  the  lands  by  descent  and  not  by 
purchase.  But  there  are  not  wanting  a  great  variety  of  authori- 
ties to  show,  as  well  under  wills  as  deeds,  that  such  have  been  the 
uniform  resolutions  of  the  courts  in  England  ;  and  that  therefore 
as  well  on  precedent  as  principle,  the  defendant  is  entitled  to 
retain  the  possession  of  these  lands.  Many  of  the  following  cases, 
among  others,  will  be  found  very  similar  to  the  present.  Ambl. 
456,  462.  TroUope  v.  TroUope.  Goodright  lessee  of  Lisle  v.  Pul- 
len,  ei  al:2  Stra.  729.  2  Ld.  Kaym.  1437.  2  Equ.  Ab.  816.  1  Bar- 
nard. B.  R.  6.  Morris  v.  Le  Gay,  cited  2  Burr.  1102.  Wright  v. 
Pearson,  et  at,  Ambl.  358.  King  t>.  Burchall,  cited  4  Term  Rep. 
296,  (in  note  <2,)  298.  S.  C.  Ambl.  379.  Denn  v.  Fenton.  Cowp. 
410.  Denn  ex.  Dem.  Webb  v.  Puckey,  etai.h  Term  Rep.  299.  Papil- 
lon  v.  Voice.  2  Wms.  478.  Cox's  note. — Jones  v.  Morgan.  1  Bro. 
Cha.  Rep.  220.  2  Bla.  Com.  298.  1  Fearne,  30,  31,  41,  (4th  edit.)Co. 
Lit.  182.  a.  h.  2  Co.  61.  a.  Bro.  Estate,  pi.  6,  75.  Little-ton,  §  26. 

On  a  full  examination  of  these  authorities,  and  a  fair  comparison 
of  them  with  the  case  before  the  court,  I  have  no  difficulty  in  pro- 
nouncing, that  Michael  Baughman,  jun.,  became  seized  of  an  estate 
in  fee  tail  by  the  deed,  and  that  judgment  be  entered  for  the 
defendant. 

Smith  J.  The  rule  in  Shelley's  case  is  well  known.  It  is  men- 
tioned in  1  Co.  104.  a.  and  has  been  illustrated  in  Ilargrave's  Law 
Tracts,  from  551  to  578. 

If  tenements  be  given  to  a  man  and  his  wife,  and  to  the  heire  of 

the  body  of  the  man,  the  husband  hath  an  estate  in  tail  general, 

and    the  wife  but  a  life  estate.     Lit.  §  26.     Where  husband  and 

wife  are  jointly  seized  to  them  and  their  heirs,  of  an  estate  made 

during  coverture,  and  the  husband  makes  a  feoflFment  in  fee  and 

dies,  the  wife  may  enter  by  the  statute  of  32  Hen.  8,  c.  28.  Co.  Lit. 

826.  d.     But  if  the  baron   suffers  a  common   recovery,  and  dies 

without  issue,  the  feme  is  barred,  and  cannot  enter  by  force  of  this 

statute.     8  Co.  72.  b.  4  Vin.  Abr.  136,  pi.  9. — Lands  given  to  the 

husband  and  wife,  and  the  heirs  of  the  body  of  the  husband,  and 

if  the  Iiusband  and  wife  die  without  heirs  between  them  lawfully 

begotten,  remainder  over ;  it  is  only  a  tail  general  in  the  husband. 

Hargr.  Co.  Lit.  21.  a,  (note  4,)  26.  a.  (note  3.)  Hob.  84,  case  113. 

And  see  2  Burr.  972.  2  Bla.  186. 

These  resolutions  extend  also  to  wills,  in  many  cases.    Devise 
to  A  for  life,  and  after  to  his  heirs  male  of  his  body,  and  his  heirs 
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forever,  and  for  want  of  such  lieir  male,  remainder  over,  is  an 
estate  tail  in  A.  2  Ld.  Raj.  1487.  2  Stra.  729.  2  Burr.  1102.  5 
Terra  Rep.  304.    8.  C.  cited  by  Ld.  Kenyon,    Morris  v,  Le  Gay. 

Devise  to  T.  R.  for  life,  remainder  to  trustees  to  preserve  <fec. 
remainder  to  the  heirs  male  of  T.  R.  and  their  heirs,  provided  if 
T.  R.  should  die  withiut  issue,  made  living  at  his  death,  then  over. 
Held  that  T.  R.  took  an  estate  tail.  Ambl.  358.  Wright  v.  Pear- 
son. 8.  C.  1  Fearne.  187,  where  the  Lord  Keepei^'s  argument  is 
more  fully  stated. 

Devise  of  land  to  J.  H.  for  life,  remainder  to  his  issue  male,  and 
to  his  and  their  heirs,  share  and  share  alike ;  and  for  want  of  such 
issue,  to  his  issue  female,  and  to  her  and  their  heirs ;  remainder  to 
J.  K.  his  heirs  and  assigns.  J.  H.  takes  an  estate  tail.  Ambl.  379. 
King  V.  Burchell,  but  more  correctly  reported  in  4  Term  Rep.  296. 
(note.)  1  Fearne.  252. 

Devise  to  G.  G.  a  nephew,  for  life,  and  after  his  decease,  to  the 
issue  male  of  his  body,  and  the  heirs  male  of  the  body  of  such  issue 
male,  and  for  want  of  such  issue,  to  G.  D.  another  nephew  ;  it  ia 
an  estate  tail  in  G.  G.  2  Wils.  822.  Dodson  v.  Grew.  S.  C.  1  Fearne. 
285. 

Devise  to  A  for  life,  without  impeachment  of  waste,  and  after 
his  decease  to  the  issue  male  of  his  body,  and  to  the  heirs  and  as- 
signs of  such  issue  male  forever,  and  for  want  of  sucli  issue  male, 
to  B.    A  takes  an  estate  tail.  5  Term  Rep.  299  Denn  v.  Pucky. 

From  the  words  of  the  deed,  and  the  cases  I  have  cited,  I  am  clearly 
of  opinion,  that  Michael  Baughman,  jun.,  took  an  estate  tail,  which 
is  barred  by  the  recovery ;  and  consequently 

Judgment  for  the  defendant. 


»»  •  #> 


Samuel  Nbavb  against  John  Jbnkiks. 

Deyise  of  several  tracts  of  land  to  three  sons,  A,  B  and  G,  chargeable  with  certain  pay- 
ments, to  be  enjoyed  by  them  their  heirs  and  assigns  foreyer ;  *^  but  if  ^ther  of  my 
sons  die  having  no  child  or  children,  after  the  decease  of  such  son  or  sons,  the  land 
I  have  giyen  to  him,  shall  be  equally  divided  among  all  my  other  children^  or  their 
heirs,"  remainder  over,  is  good  by  way  of  executory  devise  to  a  grand  daughter, 
whose  fatlier  died  in  the  life-time  of  the  testator. 

The  plaintiff,  on  the  27th  September  1796,  recovered  against  the 
defendant,  at  Nisi  Prius,  at  Lancaster,  in  an  action  of  covenant, 
429Z.  4:8.  Sd.  damages  ;  and  it  was  agreed,  that  the  verdict  should 
be  subject  to  the  opinion  of  the  court,  on  the  will  of  John  Jenkins 
deceased,  as  on  a  point  reserved. 

The  testator  had  issue  seven  children ;  to  wit,  David,  John, 
Isaac,  Joseph,  "William,  George  and  Kebecca.    George   married 
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and  died  in  the  life- time  of  his  father,  leaving  issue,  Mary,  who  in- 
termarried with  the  plaintiff. 

John  Jenkins  afterwards,  by  his  will,  dated  25th  August  1774,  de- 
vised several  tracts  of  land  to  his  sons  John,  Isaac  and  Joseph, 
chargeable  with  the  payment  of  divers  sums  of  money,  to  his  other 
children  at  different  periods, "  to  be  held  and  enjoyed  by  each  re- 
spective son,  his  heirs  and  assigns  forever." — Then  follows  this 
clause : — "  It  is  also  my  will,  that  if  any  or  either  of  my  sons  John, 
Isaac,  or  Joseph  die  having  no  child  or  children  lawfully  begotten, 
that  after  the  decease  of  such  son  or  sons,  the  land  I  have  given  to 
him  or  them,  be  equally  divided  among  all  my  other  children  or 
their  heirs,  or  to  be  sold  and  the  money  divided  among  them  as 
aforesaid."  He  also  {inter  alia)  gave  to  his  grand  daughter  Mary, 
the  daughter  aforesaid  of  his  son  Geoi^e,  lOOZ.  payable  in  instal- 
ments, by  his  son  Joseph. 

Isaac  Jenkins  died  after  his  father,  intestate  and  without  issue ; 
after  whose  death,  the  plaintiff  and  his  wife,  enter  into  articles  to 
convey  to  the  defendant,  the  wife's  proportion  of  the  I'eal  estate 
devised  to  her  uncle  Isaac,  in  consideration  of  2911.  ISa.  4:d.  payable 
at  different  times.  The  defendant  insists,  that  Isaac  took  a  fee  sim- 
ple, under  the  words  of  the  will,  and  that  on  his  dying  intestate, 
he  same  descended  on  his  heir  at  law. 

The  question  therefore  submitted  to  the  court  was  whether  Mary, 
the  wife  of  the  plaintiff,  took  any  interest  in  the  lands  devised  to 
Isaac,  on  his  dying  intestate  and  without  children  ?  If  the  court 
should  be  of  opinion,  that  she  took  such  interest  it  was  agreed  that 
final  judgment  should  be  entered  for  the  plaintiff;  but  if  otherwise, 
for  the  defendant,  as  in  case  of  a  nonsuit. 

Messrs.  Ingersoll  and  J.  B.  M'Kean  for  the  plaintiff,  and  Messrs. 
Montgomery  and  Hopkins  for  the  defendant,  submitted  the  point 
to  the  court  without  argument. 

The  chief  justice  pronounced  the  opinion  of  the  court,  that  the 
limitation  over  was  good,  as  an  executory  devise,  the  contingency 
not  being  too  remote.  The  remainder  was  to  take  effect  on  the  de- 
cease of  any  son,  having  no  child  or  children,  (7  Term  Kep.  322. 
Weakley  lessee  of  Knight  and  wife  v.  Kugg.  lb.  555.  Wilkinson  v. 
South.  lb.  589.  Eoe  lessee  of  Sheers  et  al.  v.  Jeffery  et  al.)  which 
was  plainly  confined  to  having  no  children  at  the  time  of  such  de- 
visee's death,  and  was  equivalent  to  the  words,  (3  Term  Eep.  143. 
Porter  r.  Bradley.  S.  0.  2  Feame.  306.  2  Fonbla.  97,)  "if  my  son 
P  shall  die,  leaving  no  issue  behind  him."    No  formal  words  were 
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necessary.  (2  Burr.  770,  771.  Free.  Cha.  69. )  And  the  intention 
of  the  testator  must  govern,  if  consistent  with  the  rules  of  law. 
2  Burr.  1106,  1113,  1114.  See  Doug.  264,  (2(1  edit.)  Goodright 
lessee  of  Docking  et  al.  v.  Dunham  et  al. 

Judgment  for  the  plaintiff. 


■♦-# 


Lessee  of  John  Nicholson  againgt  Samuel  "Wallace. 

[S.C.4DalL  164.] 

If  narr  in  ejectment  is  served  within  six  months  after  the  decision  of  a  caveat  though 
not  entered  on  the  docket,  it  will  take  it  out  of  the  11th  section  of  the  act  of  3d  April 
1792. 

Certioraei  to  the  Court  of  Common  Pleas  of  Luzerne  county,  re- 
turnable September  term  1797,  on  which  a  special  return  was  made, 
viz.  that  the  ejectment  was  entered  in  the  Common  Pleas'  docket, 
on  the  20th  August  1796,  by  Mr,  Catlyn,  attorney  for  the  plaintiff, 
the  day  after  the  court  had  risen,  subject  to  all  legal  exceptions ;  and 
on  the  19th  April  1797,  Mr.  Daniel  Smith,  attorney  for  the  defend- 
ant moved  to  strike  the  ejectment  off  the  docket,  as  being  illegally 
entered  on  the  record.  But  that  while  the  motion  was  pending, 
the  certiorari  had  been  put  in,  on  which  the  court  directed  a  spe- 
cial return  to  be  made. 

It  was  admitted  on  both  sides,  that  this  ejectment  had  been 
brought  for  hinds  within  the  new  purchase,  under  the  11th  section 
of  the  act  passed  3d  April  1792,  (3  Dall.  St.  Laws.  213  ;)  that  the 
declaration  had  been  served  on  the  defendant  in  Philadelphia,  by  a 
special  messenger,  on  the  10th  August  1796 ;  and  that  the  court  at 
Luzerne  commenced  on  the  15  th  of  the  same  month. 

A  motion  was  made  on  the  behalf  of  the  defendant  to  quash  the 
certiorari^  quia   improvide  eraana/vit^   there  being  no    cause  in 
court.     It  was  said,  that  the  court  was  not  in  possession  of  the 
cause,  until  the  return  of  the  first  writ.  6  Term  Rep.  617.     And 
where  the  plaintiff  names  a  special  agent  or  bailiff  he -cannot  call 
on  the  sheriff  to  return  the  writ.    4  Term.  Rep.  119.     The  legis- 
lature had  enacted  the  law  of  8d  April  1792,  on  the  great  grounds 
of  public  safety  and    convenience.     They  had  made   the  certifi- 
cate of  the  prothonotary  of  the  county,   the  proper  ev^idence   to 
determine   whether   the  suit  had    been   commenced   within    six 
months  after  the  determination  of  the  caveat^    and  as  he  could 
only  certify  from  the  records,  without  the  power  of  compelling 
witnesses  to  appear  befoi-e  him,   it  was   the   duty  of   the  party 
against  whom  there  had  been  a  determination    of  the    Board  of 
Property,  to  see  that  this  ejectment  was  entered  on  the  docket  in 
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proper  time.  It  was  moreover  alleged,  that  the  dclaration  in  ejectment 
was  a  mere  nullity,  the  plaintiff  having"  appeared  by  Jared  IngersoU 
his  attorney,  who  had  not  been  admitted  in  the  Court  of  Common  Pleas 
of  Luzerne  county,  in  that  capacity. 

For  the  plaintiff  it  was  insisted,  that  an  admission  sa  an  attorney 
in  a  superior  court,  entitled  him  to  practice  as  such  in  an  inferior 
court.  Bat  if  the  construction  of  the  act  of  22dMay  1722,  sect.  28, 
(1  Dall.  St.  Laws,  185,)  had  been  different,  the  appearence  of  the 
plaintiff  by  Jared  IngersoU  his  attorney,  was  mere  matter  of  form,  and 
surplusage  in  a  fictitious  proceeding. 

The  decision  of  the  Board  of  Property  had  been  rendered  on  the  14th 
February  1796,  and  the  declaration  in  ejectment  had  been  served  on  the 
defendent  personally  in  due  time.  The  declaration  is  the  only  process 
in  ejectment.  2  Seld.  Pract.  164.  And  the  object  of  the  defendant 
was  to  preclude  an  inquiry  into  the  title  of  75,000  acres  of  land. 
The  hardships  of  the  act  of  1792,  were  sufficiently  great  already,  and 
the  court  would  not  increase  them.  Here  the  court  had  rose  a  day 
earUer  than  usual,  and  the  agent  had  been  prevented  by  unforeseen 

events  from  arriving  at  the  county  town  before  the  20th  of  August. 
If  the  sheriff  had  served  the  ejectment  in  his  bailiwick,  the  court  would 
have  ^cercised  a  control  over  him  to  return  it. 

'  The  court  expressed  a  strong  disapprobation  of  the  strict  rule  con- 
tended for  by  the  defendant's  counsel.  They  said  if  the  process  in 
ejectment  was  served  in  due  time,  it  would  clearly  be  a  suit  commenc- 
ed within  the  law,  though  not  dulj  entered  on  record,  through  force, 
fraud  or  accident.  This  section  of  the  law  operates  as  a  limitation 
act ;  and  it  is  settled  that  the  true  time  of  suing  out  the  writ  may  be 
shown,  whenever  it  is  material,  to  a  plea  of  the  statute  of  limitations. 
2  Burr.  968.    3  Burr.  1429. 

At  length  the  counsel  came  to  a  compromise,  and  agreed  to  try  the 
merits  of  the  ejectment  at  the  next  sittings  for  the  county  of  Philadel- 
phia. 

And  the  motion  was  withdrawn. 

Messrs.  IngersoU,  and  W.  Tilghman,  pro  quer. 
Messrs.  Bawle,  M.  Levy  and  Duncan,  pro  def. 

Vox*.  D.  27 
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I 

a 

John  Miller,  esq.  late  Sheriff  of  Lancaster  county  against  Michael 
FouTZ  and  Michael  Wither,  surviving  obligors. 

Same  against  Michael  Foutz,  surviving  obligor.     Same  against 

Same. 

Bail  for  defendant  on  a  daixn  of  property  in  replevin,  are  liable  to  the  extent  of  their 
bonds. 

Case  submitted  to  the  court  for  their  opinion. 

A  replevin  was  brought  by  John  Brubaker  against  John  Brua,  for 
taking  and  detaining  a  large  quantity  of  wheat  and  rye  in  shocks, 
of  the  value  of  276/.  125.  6rf.  On  the  now  plaintiff's  executing  the 
writ,  Brua  claimed  property,  and  he  together  with  Foutz  and  Wither 
the  defen^dants,  executed  a  bond  to  him  in  the  penalty  of  553Z.  Ss., 
conditioned  for  Brua*s  appearance  at  the  next  court  to  answer,  fcc. 
On  a  trial  at  Nisi  Prius,  at  Lancaster,  on  the  28th  September  1796, 
Brubaker  recovered  against  Brua,  who  is  since  deceased,  274/.  bs.  the 
value  of  the  grain,  with  112/.  O5.  8rf.  the  damages  for  the  detention, 
and  six  pence  costs. 

The  said  Brubaker,  also  brought  a  second  replevin  against  Brua,  for 
a  quantity  of  oats,  hay  and  flax,  of  the  value  of  23/.  2^.  on  which  the 
latter  likewise  claimed  property,  and  together  with  Foutz  the  defendant, 
gave  a  bond  in  the  penalty  of  50/.  conditioned  as  above,  and  on  trial 
on  the  said  28th  September,  a  verdict  passed  for  the  then  plaintiff  for 
22/.  IO5.  the  value  of  the  articles,  with  18/.  85.  Id,  the  damages  for 
the  detention,  and  six  pence  costs. 

Micheal  Brubaker  brought  likewise  a  replevin  against  the  aforesaid 
Brua  for  a  quantity  of  oats  in  shocks,  of  the  value  of  27/  ,  on  which  he 
also  claimed  property,  and  together  with  Foutz  the  defendant,  gave  a 
bond  in  the  penalty  of  55/.  conditioned  as  above.  On  trial  a  verdict 
passed  for  the  then  plaintiff  for  25/.,  the  value  of  the  oats,  with  25/. 
2^.  6i.  the  damages  for  the  detention,  and  six  pence  costs. 

The  foregoing  bonds  have  been  put  in  suit,  and  the  question  for  the 
court's  decision  is,  how  far  ihe  sureties  in  the  replevin  bonds  are  liable 
in  the  actions  brought  thereon,  whether  to  the  whole  amount  of  the  re- 
covery against  the  principal,  or  only  to  the  value  of  the  property  taken, 
and  mentioned  in  the  conditions  of  the  respective  bonds  ? 

It  was  said  on  behalf  of  the  bail,  that  as  the  plaintiff  cannot  recov- 
er damages  beyond  the  value  of  the  distress  against  the  sheriff  for  tak- 
ing insuflScient  plelges  in  replevin,  (4  Term  Rep.  433.  Dall.  341,) 
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the  bail  is,  by  parity  of  reason,  responsible  only  to  the  amount  of  the 
value  of  the  articles  in  controversy. 

But  by  the  court.  Even  on  this  ground,  there  are  different  adjudi- 
cations ;*  and  our  act  of  assembly,  (passed  21st  March,  1772,  §  11. 
1  Dall.  St.  Laws,  616,)  pursues  the  precise  words  of  the  British  stat- 
ute, (11  Geo.  2,  c.  19,  §  23.  6  Ruff.  Stat.  801,)  except  that  the 
assignment  of  the  bond  must  be  on  stamped  paper,  before  the  suit  was 
brought  thereon  in  England.  The  same  practice  obtained  before  the 
passing  of  the  statute.  Garth.  519.  Espin.  848.  5  Com.  Dig.  404. 
But  why  should  the  plaintiff  recover  the  mere  value  of  the  goods  only  ? 
Suppose  a  family  picture,  or  piece  of  plate,  or,  (as  this  case  turned 
out  in  evidence  on  the  trial,)  the  produce  jof  a  farm  for  one  whole  year, 
unlawfully  taken  and  detained  by  a  wrong-doer,  shall  the  mere  value 
of  the  property  be  the  sole  measure  of  damages  ?  Clearly  not.  And 
this  being  a  defendant's  bond,  given  on  his  claim  of  property  to  the 
sheriff,  it  is  now  settled,  that  the  bail  are  liable  to  the  full  amount  of 
the  penalty  of  their  bail  bond.f 

Messrs.  C.  Smith  and  Hopkins,  pro  qtur. 
Messrs.  In^ersoll  and  Montgomery,  pro  def. 


^Plaintiff  may  recover  against  a  sheriff  for  taking  insoffldent  snretiefl  in  a  replevin 
bond,  more  than  double  the  value  of  the  goods  distrained.  Per  Lord  Loughborough. 
Concanen  v.  Letl^bridge.  Easter,  32  Geo.  3.  2  H.  Bla.  40.  But  it  was  afterwards 
determined,  that  the  sheriff  in  such  case  is  liable  in  damages  to  the  extent  of  double  the 
value  of  the  goods  distrained,  but  no  further.  Evans  v.  Brander  et  <d,  Trin.  85  Geo.  8. 
2  H.  Bla.  650. 

f  1  H.  Bla.  76.  2  Stra.  922.  Though  it  was  formerly  held,  that  bail  Were  not  liable 
beyond  the  sum  sworn  to  and  the  costs.  Doug.  316.  Lofft  545.  Tidd'a  Fract.  131, 
(note  9.)     Hullo.  606,  * 
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PRBSBNT — ^m'KEAN,  CHIEF  JUSTICE  ;  SHIPPBN,  YBATES  AND  SMITH, 

JUSTICES. 


Thomas  Murgatrotd  against  James  Gbaweord. 

[S.  C.  8  DalL  491.] 

Warranty  in  a  policy  of  insurance  must  be  strictly  complied  with. 
An  agreement  for  the  sale  of  a  ship  at  a  future  day,  though  the  payment  is  anticipated, 
^  does  not  effect  an  immediate  change  of  property,  against  the  will  and  inteDtionof  the 
contracting  parties. 

Case  on  »  policy  of  insurance  on  the  ship  Mount  Vernon,  George 
Dominick  master,  at  and  from  Philadelphia  to  Gowes,  London,  and 
one  other  port  in  Europe,  not  in  the  Baltic  or  Mediterranean. 

The  defendant  on  die  14th  May,  1796,  underwrote  fifteen  hundred 
dollars  on  the  policy,  at  a  premium  of  4}  per  cent,  whereof  1  per  cent, 
was  to  be  returned,  if  the  ship  should  discharge  in  England.  The  fol- 
lowing warranty  was  subjoined  to  the  policy :  *'  The  assured  warrant 
the  vessel  to  be  an  American  bottom,  and  that  she  carries  with  her  the 
documents  necessary  to  prove  her  such ;  and  it  is  hereby  agreed,  that 
no  condemnati<fn  in  a  foreign  court  shall  operate  to  prevent  the  as- 
sured^s  recovery  of  loss,  provided  he  shall  satisfactorily  prove  the  pro- 
perty to  be  such  as  is  warranted,  in  the  city  of  Philadelphia,  and  shall, 
in  other  respects  comply  with  the  terms  of  this  policy." 

On  the  2d  June  following,  the  Mount  Vernon  left  Philadelphia, 
and  in  two  days  afterwards  passed  New  Castle.  On  the  9th  June  the 
pilot  quitted  her,  and  in  the  course  of  two  hours,  she  was  capture! 
within  sight  of  the  light  house,  three  or  four  leagues  from  the  capes 
of  Delaware,  by  the  schooner  Flying  Fish,  an  armed  vessel  under  the 
republic  of  France,  and  carried  into  Porto  Rico.  While  she  lay  there 
she  was  condemned  on  the  13th  Fructidor  (30th  August)  by  the  pro- 
visional tribunal  respecting  prizes  in  Santo  Domingo,  on  five  grounds. 
1st.  That  her  papers  were  thrown  into  the  sea  in  sight  of  the  privateer. 
2d.'' The  captain  and  supercago  precipitately  left  the  ship,  in  spite  of 
the  good  ti-eatment  of  the  captors.  8d.  The  crew  of  the  Mount  Ver* 
non  conducted  themselves  improperly.  4th.  The  captain  was  a  Portu- 
guese, and  not  naturalized.  5th.  That  the  United  States  had  in  the 
last  treaty  with  England,  suffered  to  be  added  to  the  ailiicles,  which  had 
theretofore  been  looked  upon  as  contraband  of  war,  staves,  tar,  tack- 
les, sail-cloth,  iron-hoops,  all  which  can  be  made  use  of  for  the  vessels. 
These  were  declared  to  be  sufficient  motives  to  condemn  the  ship. 

On  the  11th  June  Captain  Dominick  protested  against  the  capture, 
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and  was  sncceeded  in  a  like  protest  by  the  first  and  second  mates,  and 
two  of  the  mariners,  which  last  declared,  that  they  had  been  offered 
reward  to  swear  to  a  cause  of  seizure.  On  the  14th  June,  the  plain- 
tiff formally  abandoned  to  the  underwriters. 

It  appeared  in  evidence,  that  the  register  of  the  ship  was  dated  on 
the  2d  May  1796,  and  that  the  oath  of  the  plaintiff  as  owner  thereof, 
had  been  duly  taken  and  filed. 

William  Mayne  Duncanson,  a  native  of  Great  Britian  who  came  into 
New  York  in  August  1794,  and  had  resided  in  Pennsylvania  more 
than  twelve  months,  and  on  the  26th  April  1796  had  taken  an  oath  of 
alIegience,to  the  state  of  Pennsylvania  before  the  mayor  of  the  city  of 
Philadelphia,  had  impowered  Willings  and  Francis  to  purchase  the  ship 
insured  on  his   account.     They  accordingly  treated  with  the  plaintiff 
respecting  her,  and  agreed  to  his  term  on  the  22d  April,  becoming 
personally  responsible  for  the  amount.     On  the  1st  June  they  paid  him 
5000,  dollars  in  part,  and  on  the  5th  June  indorsed  promissory  notes 
to  him  dated  22d  April  preceding,  payable  in  9,  12  and  15  months  for 
the  residue  of  the  consideration  money,  the  whole  being  40,000  dollars, 
which  were  duly  paid  after  the  capture.     The  vessel  has  hauled  from 
the  wharf  of  the  plaintiff  to  that  of  Willings  and  Francis,  and  afterwards 
on  the  2d  May  the  plaintiff  sent  a  bill  of  sale  of  the  ship  to  Duncanson, 
to  the  compting  house  of  Willing  and  Francis,  which  continued  there 
about  an  hour  ;  but  the  difficulty  occurring  as  to  the  impracticability  of 
Duncanson  holding  a  registered  ship  under  the  laws  of  the  United  States, 
it  was  sent  back  to  the  plaintiff,  and  the  parties  afterwards  agreed,  that 
the  first  contract  should  be  modified,  and  the  vessel  be  delivered  by  the 
plaintiff  to  Duncanson  at  a  future  day  ;   that  a  power  of  attorney  should 
be  given  to  one  William  Skirron,  who  went  supercargo  of  the  ship,  to 
transfer  her  to  Duncanson  on  the  1st  September,  upon  her  arrival  in 
Loudon,  where  she  was  to  be  subject  to  the  orders  of  Baring  and  com- 
pany, but  the  stipulated  payments  to  be  made  at  all  events  to  the  plaintiff. 
In  consequence  hereof,  the  name  of  the  vessel  was  changed  from  the 
Delaware   to  Mount  Vernon,  and  she  was   registered   accordingly,  at 
the  instance  of  Duncanson. 

Willings  and  Francis  loaded  the  vessel  and  charged  her  with  the 
disbursements,  looking  to  the  freight  for  their  indemnification.  They 
swore,  that  they  considered  hex  at  the  risk  of  Duncanson,  when  re- 
moved to  their  wharf;  and  that  in  case  of  accidents,  they  should  recur 
to  him.  for  re-payment.  The  plaintiff  did  not  interfere  in  landing  the 
ship  but  she  was  wholly  subject  to  the  direction  of  Willings  and  Francis. 
The    passage  money   of  one  woman  was  paid  to  the  captain,  who  ac- 


422  CASES  IN  THE  SUPREME  COURT        '    [1799 

conn  ted  therefore  ^ith  them ;  and  they  received  bills  on  Calcutta  from 
Duncanson  for  their  reimborsexnent,  which  had  not  been  paid.  The  plain- 
tiff fitted  the  vessel  for  sea,  cleared  her  at  the  custom  house,  and  gave  the 
captain  his  orders.  Willings  and  Francis  paid  the  premiums  of  insurance 
to  the  plaintiff,  who  paid  them  over  to  the  insurance  broker.  The  plain- 
tiff himself  underwrote  2000  dollars  on  the  vessel,  and  paid  five  per  cent, 
commission  on  the  premium  to  the  broker..  There  was  a  contrariety 
of  testimony,  whether  the  premium  paid  to  the  underwriters  was  ade- 
quate to  the  risque,  and  such  as  was  usually  received  under  similar 
circumstances. 

It  appeared  that  Willings  and  Francis  had  charged  Duncanson  in 
account  with  15, 8992.  19^.  9d.  the  sums  paid  by  them  to  the  plaintiff 
for  the  ship.  And  it  did  not  appear  that  the  particulars  of  the  sale 
had  been  communicated  to  the  defendant,  previous  to  his  subscription 
of  the  policy. 

Messrs.  IngersoU,  E.  Tilghman,  and  Moylan  for  the  defendant, 
contended,  that  the  Mount  Vernon  was  neither  an  American  bottom, 
nor  American  property.  By  the  act  of  congress  of  Slst  December 
1792,  no  ships  or  vessels  shall  continue  to  enjoy  the  benefits  and  priv- 
ileges of  American  bottoms,  unless  wholly  owned  and  commanded  by 
citizens  of  the  United  States.  (2  U.  S.  Laws  131,  §  1.)  The  4th 
section  directs  how  the  registers  of  vessels  shall  be  obtained,  and  pre- 
scribes  the  oath  to  be  taken  previous  thereto  ;  in  which  there  is  ton- 
tained  a  clause,  that  "  no  subject  or  citizen  of  any  foreign  prince  or 
state,  is  directly  or  indirectly  by  way  of  trust,  confidence  or  otherwise 
interested  in  such  vessel  or  in  the  profits  or  issues  thereof  ;  and  in 
case  of  a  willful  false  oath,  that  the  vessel  with  her  tackle,  &c.  shall 
be  forfeited.  Ai^d  the  7th  section  provides,  that  if  a  foreigner  or  any 
persons  for  the  use  and  benefit  of  such  foreigner,  shall  purchase  or 
otherwise  became  entitled  to  the  whole,  or  any  part  of  such  registered 
vessel,  the  certificate  of  registry  shall  be  delivered  up  to  be  cancelled. 
By  the  24th  section  it  is  enacted,  that  in  case  of  a  sale  by  citizens 
to  other,  citizens  of  the  United  States,  the  bill  of  sale  shall  recite 
the  first  register,  in  order  to  entitle  the  vessel  to  be  registered  anew. 
And  by  the  27th  section,  the  fraudulent  using  of  the  register  for  a 
ship  not  entitled  to  the  benefit  of  the  act,  shall  subject  her  to  forfeiture. 

It  is  of  little  moment,  whether  Duncanson  had  the  legal  or  eqnit- 
ble  interest  in  the  Mount  Vernon,  for  in  either  of  the  cases,  the 
warranty  was  not  complied  with.  It  is  also  perfecdy  immaterial, 
for    what    view   a  warranty  is  introduced  in   a  policy    of  insur- 
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ance,  or  whether  the  party  had  any  view  at  all.  Being  ODce  inser- 
ted, it  becomes  a  binding  condition  on  the  insured,  and  unless  he 
can  show  that  he  has  literally  fulfilled  it,  or  that  it  was  performed,  the 
contract  is  the  same  as  if  it  had  never  existed.  Park.  363,  (1st  edit.) 
Nor  is  it  at  all  material,  whether  the  thing  warranted  to  be  dooe  be  or 
be  not  essential  to  the  security  of  the  ship,  or  whether  the  loss  do  or  do 
not  happen  on  account  of  the  breach  of  the  warranty.  lb.  364,  392. 
1  Term  Rep.  846.     Cowp.  607. 

Duncanson  is  the  real  plaintiff.  Murgatroyd  has  received  the  full 
consideration  for  his  vessel,  and  the  moneys  if  recovered,  will  go  to  the 
former.  His  having  taken  an  oath  of  allegiance  to  Pennsylvania,  four 
days  after  the  contract,  does  not  entitle  him  to  the  immunities  of  a  citi- 
zen by  the  laws  of  the  union.  Nor  does  Murgatroyd's  swearing  that 
the  vessel  was  his  property,  preclude  an  inquiry  whether  she  really  be- 
longed to  him  or  not.  In  a  contest  between  him  and  Duncanson,  he 
could  set  up  no  claim  after  receiving  his  money  for  the  ship.  She 
might  be  attached  or  taken  in  execution  for  the  debts  of  the  latter,  and 
if  burnt  or  sunk  on  the  4th  May,  the  loss  would  have  fallen  on  him. 
The  captain  was  subjected  wholly  to  his  control,  through  the  medium 
of  his  agents,  Willings  and  Francis.  After  the  sale,  the  plaintiff  exe- 
cuted no  act  of  ownership,  except  for  the  benefit  of,  and  by  order  of 
Duncanson.  An  action  may  be  brought  on  a  policy  either  by  the  agent 
or  the  party  interested.  In  Great  Britain,  by  stat.  25  Geo.  3,  c.  44, 
it  is  necessary  to  insert  the  name  of  the  person  who  effects  a  policy  for 
a  principal  residing  abroad,  in  the  contract,  as  agent.     Park.  18. 

No  written  instrument  is  necessary  to  effectuate  a  sale  of  persons\ 
property.  2  Bl.  Com.  447.  The  deliveiy  of  the  article,  or  payment 
of  the  whole  or  part  of  the  consideration,  binds  the  bargain.  The  sale 
here,  as  between  the  vendor  and  vendee,  was  full  and  complete,  by  the 
delivery  of  the  ship  and  taking  notes  for  the  amount,  which  were  to  be 
paid  at  all  events.  Un  the  6thMay  1796,  Willings  and  Francis  charge 
DancaDBon  with  the  whole  amount  of  the  vessel  in  account. 

The  essence  of  insurance  is  an  indemnity.  But  what  indemnity  does 
the  plaintiff  seek,  when  he  is  fully  compensated  for  the  ship  ?  If  goods 
are  consigned  by  a  merchant  beyond  sea  to  a  merchant  in  London,  on 
the  lattcr's  account  on  credit,  the  property  vests  in  him.  And  if  a  trader 
in  the  country  orders  goods  from  another  in  the  city,  and  appoints  no 
carrier,  and  the  carrier  by  whom  they  are  sent  embezzles  them,  the 
conntrj  trader  must  stand  to  the  loss.  His  property  therefore  com- 
mences from  the  delivery  to  such  carrier.  3  Wms.  186.  2  Woodeson. 
411. 


424  CASES  IN  THE  SUPREME  COURT  [1799 

The  British  consignees  of  Duncanson  might  have  ordered  the  yessel 
to  sail  before  the  Isc  September  from  London,  or  might  even  have 
prevented  her  coming  there  from  Cowes.  Where  a  deed  is  delivered 
to  a  party  himself,  and  words  spoken  contrary  to  the  act  of  delivery, 
such  words  are  of  none  effect,  non  quad  dictum,  sed  quod  factum 
est,  inapioituT.  Co.  Lit.  86  a.  But  it  may  be  said,  that  it  was  the 
intention  of  the  contracting  parties,  the  property  shoold  continue  in 
the  plaintiff  until  the  1st  September.  To  this  we  answer,  that  it  would 
directly  impugn  the  act  of  the  parties.  Like  a  clause  inttoduced  into 
a  law,  repugnant  to  its  general  spirit  and  scope,  the  same  would  be  mere- 
ly void.  There  cannot  be  two  efficient  deliveries  of  the  same  chattel. 
It  must  pass  by  the  first,  otherwise  the  greatest  frauds  might  be  prac 
ticed.  And  there  is  no  certain  form  of  words  necessary  to  effectuate  a 
delivery.     Co.  Lit. 48,  a.     Perk.  §  154.     5  Co.  119 

The  American  United  States  affect  in  all  their  public  acts  the  char- 
acter ot  a  neutral  nation,  and  no  neutrals  by  the  law  of  nations,  have 
a  right  to  cover  the  property  of  the  citizens  or  subjects  of  belligerent 
powers.  If  insurance  is  made  in  the  name  of  a  neutral,  for  the  bene* 
fit  of  a  belligerent  subject,  there  can  be  no  recovery  on  the  policy,  by 
reason  of  the  fraud.  1  Emerig.  135.  Skin.  327.  Park.  196,  S.  P. 
The  property  of  the  subjects  of  a  belligerent  power  coming  into  a  coun- 
try after  a  war,  is  liable  to  seizure,  but  it  is  otherwise  if  they  come  in 
before  the  war.  2  Burlam.  213,  §  6.  The  letter  of  SirLeoline  Jenk- 
ins to  the  lords  commissioners  for  prizes,  dated  17th  September  1666, 
shows  that  many  persons  will  lend  their  names  and  consciences  also, 
to  obtain  profit,  during  wars,  by  cloaked  dealings,  which  are  highly  cen- 
surable. Wesk.  Insur.  358,  359.  A  sea  letter  declares,  that  a  vessel 
is  solely  owned  by  American  citizens.     The  20th  and  2tst  articles  of 

the  last  treaty  with  Great  Britain,  dated  19th  November  1794,  distin- 
guish, between  citizens  and  inhabitants.  In  the  case  of  Wilson  v.  Mar- 
riot,  the  report  of  which  we  have  in  a  late  newspaper,  the  Court  of 
King's  Bench  determined  that  a  British  subject  cannot  exchange  his 
allegiance,  by  obtaining  a  certificate  of  burghership,  so  as  to  be  enti- 
tled to  the  benefits  of  the  East  India  trade.  In  Talbot's  case,  the  Sn- 
preme  Court  of  the  United  States  determined,  that  he  had  no  right  to 
withdraw  himself  from  America  during  a  war,  and  cruise  on  a  nation 
at  peace  with  this  country.  The  purest  good  faith  should  be  observed 
in  our  ti'ansactions  with  foreign  nations. 

Here  has  been  an  undue  concealment  of  a  material  fact  from  the  un- 
derwriters, that  Duncanson  was  interested  in  the  ship.  Though  the 
plaintiff  affects  the  ownership  at  the  time  of  capture,  his  condact 
in     subscribing    the    policy,    and    paying   a    commission    on    the 
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premium  he  received,  negatives  his  pretensions.  The  rate  of  pl'cmium 
on  masqaed  property  will  necessarily  be  higher  than  on  common  insur- 
ances, and  the  underwriters  would  either  have  demanded  a  greater  sum 
than  4 J  per  cent,  or  have  wholly  refused  their  subscriptions.  Con- 
cealment of  an  intention  to  go  to  a  particular  port,  where  the  captain 
could  not  exercise  his  judgment  in  consequence  of  his  orders,  vacates 
a  policy.  7  Term  Rep.  162.  The  books  abound  in  cases  showing 
that  the  insured  is  bound  to  disclose  all  circumstances  within  his 
knowledge.  8  Burr.  1419,  1909.  2  Stra.  1183.  Park.  194,  195,196, 
199,  200. 

Messrs.  Lewis,  Rawle,  W.  Tilgfaman  and  J.  B.  M^Kean  for  the 
plaintiff,  answered :  The  Mount  Vernon  was  an  American  bottom  when 
she  left  the  port  of  Philadelphia,  and  whether  immaterial  or  not,  it  is 
certain  she  was  not  condemned  on  that  account.  Throwing  papers 
into  the  sea  is  no  cause  of  condemnation  by  the  general  law  of  nations, 
though  it  may  be  otherwise  by  those  of  Franco.  The  remaining 
reasons  assigned  in  the  decree  as  suflScient  motives,  are  merely  frivo- 
lous. 

The  ship  did  not  pass  by  the  contract  of  22d  April  1796.     No  de- 
livery then  took  place,  nor  was  any  money  pai/i  or  notes  given.     The 
plaintiff  made  no  such  requisition.    The  bill  of  sale  to  Duncanson,  it 
.  is  true,  was  sent  to  the  compting  house  of  their  agents,  but  was  re- 
tamed  in  a  short  period.     The  parties  by  mutual  consent,  rescinded 
their  contract,  and  made  a  new  one,  grounded  on  the  former,  with  res- 
pect to  the  terms  of  sale.     This  clearly  may  be  done,  (1  Pow.  Contra. 
4l2)  and  a  release  may  be  either  tacit  or  express.    lb,  416.     The  in- 
tention of  the  parties  must  always  govern  in  such  cases.  lb.  370,  371. 
And  the  actions  or  circumstances  attending  a  transaction  may  be  called 
in   aid,  to  explain  an   agreement,   otherwise  ambiguous.  lb,  ^385. 
The  generality  of  words  used  may  be  restrained  by  the  particular  occa- 
sion,    lb,  390.     And  the  bargain  of  every  man  ought  td  be  perform- 
ed as  he  understood  it.     1  Lord  Raym.  666. 

To  assert  that  the  property  passed  under  the  first  agreement  to 
Duncanson,  would  contradict  the  declared  intention  of  the  parties,  and 
all  their  acts.  He  took  an  oath  of  allegiance  to  Pennsylvania,  and 
was  desirous  of  carrying  on  a  trade  to  India.  Though  he  could  not 
hold  a  registered  ship  until  a  certain  day, when  he  might  claim  the  rights 
of  citizenship,  yet  he  might  make  a  provisional  contract  to  carry  his  in- 
tentions into  execution.  Wheft  one  party  performs  and  the  other  is  trust- 
ed, the  contract  is  said  to  be  executory.  1  Pow.  Contra,  235. .  Here 
Duncanson  trusted  to  the  plaintiff,  that  he  would  convey  the  vessel 
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to  him  en  the  1st  September,  and  in  the  meanwhile  hold  her  himself 
without  claiming  the  profits  of  the  voyage.  What  imperious  rule  of 
law  can  be  shown  to  invalidate  such  an  agreement  entered  into  bona 
Jidey  and  fully  understood  by  both  parties  ?  The  sense  in  which  the 
plaintiff  believed  he  was  to  transfer  the  Mount  Vernon,  fully  appears 
by  the  oath  he  took  previous  to  her  registry. 

The  delivery  of  the  ship  must  be  considered  as  subject  to  the  second 
agreement,  and  controlled  by  it.  During  the  interval,  from  the  2d 
May  to  the  Ist  September,  an  execution  or  attachment  might  have 
been  laid  on  the  vessel  as  the  property  of  the  plaintiff.  Though  now 
the  moneys  when  recovered  may  be  paid  over  by  the  plaintiff,  yet  at  the 
time  of  capture  and  condemnation,  he  had  the  legal  property  in  the 
ship.  The  promissory  notes  were  a  collateral  security  to  him,  and 
had  not  then  been  paid.  Had  a  default  arisen  in  the  payment,  he 
might  have  refused  to  vest  the  property  in  Duncanson  on  the  1st  Sep- 
tember, and  have  countermanded  his  letter  of  attorney.  If  any  possi- 
ble case  could  exist  wherein  the  plaintiff  might  hold  the  vessel,  it  is 
sufficient  to  entitle  the  plaintiff  to  recover.  Suppose  an  alien  should 
make  a  contract  respecting  lands,  and  pay  the  money  under  a  coven- 
ant, that  there  should  be  a  conveyance  made  to  him  on  a  certain  day, 
when  he  could  obtain  the  benefit  of  naturalization,  it  will  not  be  said 
that  the  state  could  insist  on  a  confiscation. 

The  latter  clauses  of  the  4th  section  of  the  act  of  congress  of  81st 
December  1792,  (so  much  relied  on  by  the  defendant's  counsel)  have 
always  been  constructed  to  confine  the  special  provisions  to  the  two 
cases  of  an  owner  resident  in  a  foreign  country  as  a  consul  of  the 
United  States,  or  as  an  agent  for  and  copartner  with  citizens  of  the 
same  states. 

No  Instance  can  be  cited,  within  the  citizenship  of  a  party  forms  a 
subject  of  inquiry  in  a  prize  court,  upon  a  capture  at  sea.  Such  an 
investigation'  would  be  attended  with  insuperable  difficulties.  Th^ 
domieil  of  the  former  owner  can  only  determine  whether  his  proper^ 
is  Jiable  to  seizure,  not  the  place  of  his  nativity.  1  Moll.  54. 1  Inst. 
Adm.  218.  That  domieil  is  defined  to  be  a  man's  habitation  fixed  in 
any  place  with  an  intention  of  always  staying  there,  which  may  be 
known  either  tacitly  or  by  expressly  declaring  it.  1  Vattel  §  218. 
Duncanson  here  has  unequivocally  shown  that  intention,  not  only  by 
engaging  in  the  Indian  trade  here,  and  obtaining  a  special  act  of  as- 
sembly to  hold  lauds  in  the  government  of.New  York,  but  by  taking  an 
oath  oE  allegiance  to  the  state  of  Pennsylvania.  Nativity  does  not 
constitute  citizenship.     Heineccius  220. 
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The  23d  article  of  the  commercial  treaty  with  France  protects  the 
property  of  thej^itizens,  people  and  inhabitants  of  the  United  States 
from  capture  ;  and  the  2Tth  article  of  the  same  treaty  provides,  that 
if  their  ships  should  be  met  with  on  the  high  seas  by  armed  French 
vessels,  they  shall  only  be  subjected  to  search  by  two  or  three  men, 
1  U.  S.  Laws,  408,  Swift's  ed.  The  same  provisions  are  made  by  the 
treaty  with  Spain  in  the  15th  article.  lb.  524.  So  by  the  25th  and 
26th  articles  of  the  treaty  with  the  United  Netherlands.  lb.  452. 

It  cannot  be  truly  said,  that  there  has  been  a  fraudulent  conceal- 
ment of  material  circumstances  by  the  insured,  which  can  avoid  the 
policy.  Park.  203,  On  a  policy  of  insurance  on  a  Portuguese  ship 
from  Madeira  to  Jamaica,  she  was  condemned  in  France  on  the  ground 
of  having  an  English  surpercargo  on  board.  It  was  insisted,  that  the 
agent  for  the  insured  ought  to  have  disclosed  this  fact,  on  account  of 
a  late  French  ordinance ;  but  the  court  held  the  ordinance  to  be  op- 
pressive and  arbitrary,  and  if  both  parties  were  ignorant  of  it,  the  un- 
derwriter must  run  all  risks ;  and  if  the  defendant  knew  of  the  edict, 
it  was  his  duty  to  inquire  if  such  a  supercargo  was  on  board.  lb.  220. 
Mayne  v.  Walter.  Whatever  is  sufficient  to  put  a  party  on  inquiry, 
is  sufficient  notice  in  equity.  2  Fonbla.  155.  A  representation  is  dis- 
tinguished from  a  warranty.  Park  221,  230.  Here  has  been  nothing 
concealed  from  the  defendant  which  could  tend  to  make  him  form  a 
wrong  estimate.  lb.  199.  But  why  should  notice  of  the  particulars 
between  plaintiff  and  Duncanson  have  been  given  to  the  defendant  ? 
Here  is  an  express  warranty,  that  the  vessel  shall  satisfactorily  be 
proved  to  be  an  American  bottom. 

Shippen,  J.,  in  the  absence  of  M'Kean,  G.  J.,  who  was  indisposed, 
gave  the  following  charge  in  effect  to  the  jury,  after  stating  the  evi- 
dence fully : 

Though  none  of  the  five  grounds  of  condemnation  inserted  in  the 
admiralty  decree  are  legitimate,  and  though  the  Mount  Vernon  was  not 
condemned  as  British  property,  yet  it  is  incumbent  on  the  plaintiff  to 
prove  his  warranty  literally,  to  the  entire  satisfaction  of  the  jury,  be- 
fore he  is  entitled  to  recover. 

Of  the  intentions  of  Murgatroyd,  Duncanson  and  Willings  and  Fran- 
cis, on  the  2d  May,  1796,  when  the  ship  was  registered,  there  can  be 
no  doubt :  For  though  a  variety  of  circumstances  have  been  relied  on, 
to  show  that  an  inmiediate  vesting  of  the  ship  in  Duncanson  was  con* 
templated,  and  that  seeming  acts  of  ownership  have  been  done  by  him 
and  his  agents,  previous  to  her  sailing,  yet  reliance  cannot  be  placed 
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on  inferences  or  deductions,  where  the  contract  in  all  its  parts  is  fully 
shown,  and  there  is  express  proof  of  the  settled  design  of  the  parties, 
that  the  property  should  not  be  changed  until  a  future  day.  Whether 
their  intention,  under  the  circumstances  of  this  case,  could  legally  be 
executed,  is  the  great  question  ? 

It  was  of  considerable  moment  to  Duncanson  that  the  vessel  should 
appear  to  be  an  American  bottom  ,*in  order  to  trade  to  the  East  Indies, 
which  in  Great  Britain  is  a  monopoly  in  the  East  India  company. 
Either  a  delivery  of  the  chattel  contracted  for,  or  payment  of  the  con- 
sideration money,  will  effect  a  change  of  property,  where  such  are  the 
parties'  intentions ;  but  where  the  parties  not  oniy  contemplate  no  such 
change,  but  expressly  guard  against  it  by  contract,  it  would  seem 
strange  that  the  property  should  pass  from  the  one  to  4he  other,  con- 
trary to  the  declared  wills  of  both,  though  the  payments  have  been  by 
mutual  consent  anticipated. 

Under  the  act  of  congress  of  81st  Dec,  1792,  American  bottoms 
must  be  wholly  owned  and  commanded  by  American  citizens.  The  reg- 
ister is  prima  facie  evidence  of  propcfrty,  but  not  conclusive.  On  a 
cursory  reading  of  the  4th  section  of  this  act,  we  apprehended  that  a 
positive  law  of  the  unidh  invalidated  the  agreement  in  the  present  in- 
stance ;  but  on  more  full  examination  and  reflection,  we  now  think, 
that  the  clause  on  which  dependence  is  placed,  must  be  restricted  to  the 
cases  of  an  owner  in  the  capacity  of  a  consul  of  i  the  United  States, 
residing  in  a  foreign  country,  or  as  an  agent  and  partner  in  a  house 
composed  of  citizens  of  the  United  States,  and  actually  carrying  on 
trade  within  the  United  States.  The  provisions  in  this  sense  seem 
founded  on  sound  policy,  and  the  necessity  of  a  more  minute  scrutiny 
in  the  enumerated  cases,  to  prevent  foreigners  from  sharing  in  our 
ports  the  same  immunities  and  benefits  as  our  own  citizen  merchants. 
We  are  therefore  of  opinion,  that  the  contract  is  not  incompatible  with 
that  law,  and  are  glad  to  find  that  such  has  been  the  received  construc- 
tion of  the  clause. 

As  a  neutral  nation,  we  should  undoubtedly  discharge,  with  the 
utmost  good  faith  all  the  obligations  attendant  on  our  neutral  state. 
And  if  the  jury  shall  be  of  opinion,  that  the  present  agreement  was 
entered  into  to  lend  undue  aid  to  the  subject  of  a  belligerent  power  by 
masquing  his  property,  it  should  operate  against  the  plaintiff.  But 
this  does  not  appear  to  us  to  be  the  case. 

If  any  thing  material  within  the  insured's  knowledge  was  withheld 
from  the  insurer  which  would  have  altered  the  risk  and  induced 
the  latter  to  have  demanded  a  higher  premium,  or  prevented  hitn 
from  underwriting,  it  is  also  a  good  objection  against  the  plaintiff's 


1799]  OF  PENNSYLVANIA.  429 


right  of  action.  Of  this  the  jury  will  judge  as  a  fact  necessary  for 
their  decision.  It  has  been  remarked  with  some  force,  that  the  silence 
complained  of  loses  its  great  effect,  when  it  is  considered,  that  the 
plaintiff  has  warranted  the  ship  to  be  an  American  bottom,  and  that 
he  cannot  have  a  verdict,  unless  he  satisfactorily  prove  her  to  be  such. 
Verdict  prtf  quer.  for  1706  dollars  and  67  cents  damages. 


■♦♦■ 


Henrt  BERNBRmGE  agatnsl  Seth  Turner. 

[  S  C.  8  Dall.  490.1 

No  bail  in  detinue  of  charters,  where  the  deeds  have  not  been  demanded. 
The  defendant  has  not  possessed  himself  thereof  tortiously. 

Detinue  of  a  box  of  charters,  in  which  was  included  a  conveyance 
for  a  lage  quantity  of  land  in  the  state  of  New  York.  Bail  in  24,000 
dollars.     Motion  to  discharge  the  defendant  on  common  bail. 

The  plaintiff  showed  a  title  to  the  lands,  and  swore  that  the  defen- 
dant informed  him  he  was  in  possession  of  all  the  conveyances,  and  of- 
fered to  show  them  to  him,  but  that  he  had  not  demanded  the  deed  for 
the  New  York  lands,  previous  to  bringing  of  the  suit.  The  court  dis- 
charged the  defendant  on  common  bail,  there  being  no  proof  that  the 
defendant  had  tortiously  possessed  himself  of  the  deed. 

Mr.  Lewis, /?ra  quer.     Mr.  Ingersoll,  pro  dqf. 


•^'^ 


Bespublica  against  John  Wrat. 

The  act  of  Ist.^  October  1Y79,  {  4,  which  directs  that  coanty  treasurers  shaU  give  seen, 
rity  in  600/.  has  reference  to  contlQental  money  then  in  circulation. 

An  information  in  the  nature  of  a  quo  tearrarUOy  being  now  used  to  try  a  mere  civil 
right,  is  not  prohibited  by  the  state  constitution,  and  will  be  granted  when  a  fair 
doubt  is  raised,  and  the  parties  come  in  due  time  with  clean  hands. 

A  Rule  was  granted  at  the  last  term,  on  the  affidavit  filed,  that  the 
defendant  should  show  cause  why  an  information  in  the  nature  of  quo 
warranto^  should  not  be  filed  against  him  for  assuming  and  exercis- 
ing the  office  of  treasurer  of  Cumberland  county. 

Messrs.  Dallas  and  J.  B.  M'Eean  for  the  defendant,  now  showed 
cause  from  records,  affidavits  and  other  proofs. 

On  the  19th  May  1795,  the  commissioners  of  Cumberland  county 
met,  and  on  the  20th  of  the  same  month  they  appointed  Robert  Miller, 
junior,  treasurer  of  the  said  county  for  three  years,  from  the  5th  day 
of  June  then  next. 
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On  the  Ist  June  1798,  the  commissioner  then  in  office  being  John 
Jordon,  Samuel  Gray  and  Joseph  Shrom,  a  majority  of  them  appoint- 
ed the  defendant  to  succeed  the  said  Robert  Miller  as  treasurer  on  the 
6th  June  ;  but  Shrom  dissented  from  the  appointment. 

On  the  same  day<^  the  defendant  was  notified  of  his  appointment, 
and  offered  two  bonds,  with  two  sureties  thereon,' one  in  the  penalty 
of  2000/.  and  the  other  in  800/.  conditioned  for  the  faithful  perform- 
ance of  his  office  ;  and  on  the  13th  June,  he  offered  another  bond  with 
three  sureties,  in  the  penalty  of  2000/.  with  like  condition.  But  these 
not  being  approved  of  by  the  commissioners,  he  on  the  20th  June  of- 
fered a  fourth  bond  with  four  sureties,  in  the  same  penalty  and  with 
the  like  condition,  which  was  approved  of  by  the  majority  of  the  com- 
missioners, and  he  took  the  oath  of  office  before  John  Jordon,  esq. 

On  the  26th  October,  two  of  the  commissioners  gave  notice  to  Jor- 
doB  of  their  intention  to  appoint  a  new  treasurer,  but  he  neglecting  to 
attend  the  board,  they  proceeded  to  appoint  Robert  Miller  to  that  of- 
fice. 

A  certiorari  had  been  issued  to  the  commissioners  in  the  Common 
Pleas  of  Cumberland  county,  returnable  to  last  August  term,  to  which 
two  separate  returns  were  made,  one  by  Jordon  slating  the  preced- 
ing facts,  and  the  other  by  Shrom,  that  he  had  never  elected  the  de- 
fendant as  treasurer,  and  that  the  commissioners  had  conversed  on  the 
subject  of  his  appointment,  against  which  he  had  protested.  The  cer- 
tiorari  was  quashed  in  the  Common  Pleas  on  the  6th  January  last,  af- 
ter the  first  application  had  been  made  to  this  court. 

It  appeared  by  the  affidavits,  that  Gray,  when  of  sound  mind,  con- 
curred in  the  appointment  of  the  defendant,  who  promised  him,  that 
lie  would  resign  the  office,  after  he  gave  his  security ;  bit  that  Gray 
shortly  after  was  much  dissatisfied  with  what  he  had  done^  and  became 
deranged. 

A  certificate  of  judgments  to  a  considerable  amount  against  Wray, 
and  another  certificate  of  the  prothonotary  of  Cumberland  county  that 
the  oath  of  office  subscribed  by  him  had  not  been  transmitted  to  his 
custody,  were  produced  in  support  of  the  present  motion.  And  it  was 
further  alleged,  that  Gray  had  not  taken  the  oaths  either  to  the  federal 
or  state  governments. 

Messrs.  IngersoU  and  Duncan  argued,  that  the  appointment  of  Wray 
to  the*office  of  treasurer  was  void,  ab  initio y  he  not  having  taken  the 
oath  to  support  the  constitution  of  the  United  States,  or  subscribed 
his  oath  of  office.  The  6th  article  of  the  constitution  of  the  United 
States  directs,  that  all  state  officers  shall  take  an  oath  to  support  that 
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constitution ;  and  by  the '11th  section  of  the  act  oE  17th  April  1795, 
the  oath  of  the  treasurer  must  be  subscribed  by  him,  and  transmitted 
to  the  prothonotary  of  the  proper  county.  3  Dall.  St.  Laws,  750. 
His  appointment  also  was  corruptly  made,  under  a  solemn  engagement, 
that  he  would  resign  it.  The  11th  section  of  the  act  of  24th  March 
1786,  directs,  that  treasurers  shall  hold  their  offices  for  three  years  to 
be  computed  from  the  Ist  June,  or  the  days  of  their  appointment.  2 
Dall.  St.  Laws,  441.  Here  the  appointment  was  made  by  persons  act- 
ing under  a  special  authority,  before  the  time  of  the  former  treasurer 
was  expired,  to  commence  at  a  future  day,  in  a  manner  unknown  to 
the  law. 

The  defendant  .entered  on  the  duties  of  the  office,  before  he  gave  the 
security  required  by  the  law.  The  sureties  in  the  three  first  bonds  of- 
fered, were  not  approved  of  by  the  commissioners  ;  and  the  last  is  in 
the  penalty  of  2000/.' only,  which  under  the  4th  section  of  the  act  of 
1st  October  1779,  is  directed  to  be  in  5000/.     1  Dall.  St.  Laws,  807, 

Moreover,  Samuel  Gray  could  not  legally  join  in  any  appointment. 
He  was  born  in  Ireland,  came  from  thence  in  1785,  and  had  neither 
taken  the  oath  to  the  United  States,  nor  the  oath  of  allegiance  to 
Pennsylvania.  All  officers  executive  aud  judicial,  shall  take  the  oath  of 
office  and  allegiance  to  this  state.     Penn.  Con.  Art.  8. 

Messrs.  Dallas  and  J.  B.  M'Kean,  against  the  rule.  The  affluance 
of  Wray ,  or  his  poverty,  cannot  influence  the  question,  if  a  majority  of 
the  commissioners  have  thought  him  a  proper  person  to  discharge  the 
duties  of  the  treasurer's  office,  and  have  nominated  him  thereto.  They 
have  the  exclusive  exercise  of  their  discretion  in  the  nomination. 

No  proof  has  been  offered  of  corruption  ;  and  under  the  section  of 
the  law  of  1786,  relied  on,  a  treasurer,  whcf  resides  in  the  county,  and 
has  given  the  proper  security,  is  not  removable  from  his  office,  unless 
he  shall  be  convicted  of  misbehavior  or  delinquency  in  office,  by  a  jury 
of  the  proper  county. 

It  is  admitted  that  Shrom  opposed  his  election,  but  he  was  present 
when  it  took  place.     Else  why  did  he  protest  against  their  proceedings? 

It  may  be  dubious,  how  far  the  oath  to  support  the  constitution  of  the 
United  States,  is  applicable  to  the  case  of  a  county  treasurer.  As  to 
the  defendant's  oath  of  office  not  being  subscribed  by  him,  or  sent  to 
the  prothonotary,  that  neglect  is  imputable  solely  to  the  justice  be- 
fore whom  it  was  taken,  and  shall  not  vitiate  his  election. 


482  OASES  IN  THE  SUPREME  COURT  [1799 

• 

The  appointment  of  Wraj  follows  the  precedent  in  Miller's  case, 
who  W2»  appointed  16  dajs  before  his  duties  were  to  commence.  The 
law  fixes  no  day  certain  for  the  nomination  of  a  coantj  treasurer.  A 
free  communication  of  the  sentiments  of  the  commissioners  preyioos 
to  such  election,  is  attended  with  many  conveniences.  If  it  should  not 
take  place  until  the  very  day,  when  the  time  of  the  former  officer  ex- 
pires, casualties  may  happen  to  prevent  it. 

The  security  given  by  Wray,  was  approved  of  by  a  majority  of  the 
commissioners  on  the  28th  June ;  and  the  law  of  1779,  has  reference 
to  the  depreciated  continental  money  then  in  circulation,  and  has  al- 
ways been  taken  so  in  practice.  The  security  would  otherwise  in  many 
instances  be  exorbitantly  high. 

[This  construction  of  the  law  was  assented  by  the  attorney  general 
and  sanctioned  by  the  court.] 

The  incapacity  ascribed  to  Gray,  would  be  attended  with  serioiis 
consequences.  It  would,  if  established,  invalidate  all  his  acts,  as 
commissioner.  The  argument  certainly  proves  too  much.  Bat 
would  it  not  be  highly  unreasonable,  to  call  on  Wray  to  ascertain  the 
citizenship  of  Gray,  or  his  conformity  to  the  laws  ?  How  should  he 
get  possession  of  the  other's  papers  ?  It  is  enough  for  him  and  ereiy 
other  person  acting  under  him  as  a  commissioner,  that  he  was  duly  elect- 
ed by  the  people,  and  acted  in  that  capacity.  The  conformity  of  an 
officer  dt  facto  to  the  laws  shall  be  presumed.  The  mode  of  procedure 
contemplated,  is  novel  in  Pennsylvania. 

A  doubt  was  then  suggested,  whether  the  information  prayed  for, 
might  not  contradict  the  10th  section  of  the  9th  article  of  the  state 
constitution,  the  facts  charged  not  being  oppression  and  misdemeanor 
in  office. 

To  this  it  was  answered,  that  though  an  information  in  the  nature 
of  quo  warranto^  was  originally  a  criminal  method  of  prosecution, 
yet  it  has  long  been  applied  to  the  mere  purposes  of  trying  civil  rights, 
the  fines  being  nominal  only.  3  Bl.  Com.  263.  4  Bl.  Com.  808. 

By  the  court.  Probable  grounds  have  been  shown,  to  induce  us  to  ^ 
put  the  matter  in  a  train  for  trial.  "A  jury  will  judge  of  the  facts. 
AH  that  we  are  to  look  to,  is  that  a  fair  doubt  is  raised,  and  that  the 
parties  applying,  come  with  the  clean  hands,  and  inproper  time."  8 
Term.  Rep.  588,  589.  A  mere  cival  right  will  be  tried  on  this  infor- 
mation prayed  for,  and  the  method  of  procedure  is  no  violation  of  the 
constitution.    Reasonable  suspicions  have  been  excited  in  our  minds, 
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to  make  us  doubt  the  legality  of  Wray's  appointment.  Two  of  the 
commiesionei'S  gave  him  their  votes ;  if  one  of  them  was  prevailed  on 
to  give  him  his  vote,  under  his  engagment  to  resign,  there  has  been 
a  deception,  which  would  defeat  the  act. 

Both  of  these  commissioners  were  dissatisfied  with  the  sureties 
offered  an  the  1st  and  13th  June.  He  enters  on  the  duties  of  his 
office  notwithstanding,  and  it  is  not  until  the  20th  June  that  he  of- 
fers them  such  security  as  they  approve  of.  Let  the  information  be 
filed. 


■*-# 


Sabah  RnoHiE  late  Cruncklbton,  Kobebt  M'Outohbon  and  Eliza- 
BSTTH  his  wife  late  Cbuncklbton,  plain  tifiin  error,  against  Thomas 
Hastings  and  Elizabeth  his  wife  late  Gbunckletok. 

Jadgment  in  dower  reyereed  on  error,  after  writ  of  seiain  executed,  for  want  of  a  dec- 
laratioD. 

Wbit  of  error  to  Franklin  county. 

Summons  in  dower,  issued  to  March  term  1789,  and  was  returned 
served*  Judgment  was  entered  by  default  and  a  writ  of  hahere 
facias  seisinamj  issued  to  June  term  following,  without  any  declara- 
tion filed,  which  was  executed  and  returned.' 

The  court  on  motion  of  Mr.  Duncan  for  the  plaintifis  in  error, 
reversed  the  judgment.    The  record  is  clearly  defective. 


^^ 


KissiAH  Sample  widow  of  John  Samplis  against  John  Sample  and 

Chahbebb  Sample. 

Devise  by  testator  to  his  wife,  not  expressed  to  be  in  lieu  of  her  dower,  and  where  her 
claim  of  dower  is  not  inconsistent  with,  and  repugnant  to  the  deyise  she  is  entitled  to 
her  dower. 

Oa8£  Stated  in,  dower  of  lands  in  Cumberland  county. 
John  Sample,  the  late  husband  of  the  demandant,  being  seized  of 
the  lands  in  question,  made  his  will  dated  3d  September  1792,  and 
thereby  devised  to  her  sundry  specific  articles,  and  also  "  200/.  to  be 
paid  to  her  in  cash,  one  year  after  the  sale  of  his  real  estate."    He 
then  directs,  that  his  wife  Kissiah  and  his  three  sons  John,  Chambers 
and  Samuel  and  his  daughter  Elizabeth,  should  live  together  on  his 
ileal  estate,  and  equally  enjoy  the  profits  thereof,  until  the  said  sons 
John  and  Chambers  should  come  to  the  age  of  twenty-one  years.  He 
then  directs,  that  all  his  real  estate  should  be  sold  by  his  executors, 
and  the  money  arising  therefrom,  together  with  the  residue  of  his  per- 
sonal estate,  aiter  the  above  legacies  and  his  just  debts  and  funeral  ex« 
Vol..  n.  28 
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penses  should  be  paid,  be  given  to  his  three  youngest  sona  Jobi) 
'  Chambers  and  Samuel,  to  be  equally  divided  between  them,  &c. 

The  demandant  received  from  the  executoi*8,  the  specific  articles 
devised  to  her,  and  also  542.  8s.  2d.  in  four  several  payments ;  and 
the  question  submitted  to  the  court  without  argument,  was  whether 
the  demandant  was  entitled  to  dower } 

Pur  Gur.  It  does  not  necessarily  follow  from  the  words  of  the 
will,  that  the  200Z.  to  be  paid  to  the  widow  was  to  be  raised  out  of  the 
sale  of  the  real  estate.  It  is  possible  such  was  the  testator's  inten- 
tion, but  he  has  not  expressed  it.  It  may  be,  vohiit  sed  non  dixU} 
the  words  are,  that  the  money  shall  be  paid  one  year  after  the  sale 
of  his  real  estate.  It  does  not  appear  to  us,  that  there  is  such  an 
absolute  inconsistency  and  repugnancy  in  this  devise  to  her  claim 
of  dower,  as  can  bar  her  right  at  common  law. 


Judgment  for  the  demandant. 


Mr.  Ingersoll,  for  the  demandant. 
Mr.  Duncan,  for  the  tenants. 


John  Cox  against  William  M'Douoal. 

Where  goods  levied  on,  have  not  been  removed  by  the  sheriff,  the  plainUff  does  not  loae 
his  lien. 

It  appeared,  that  the  plaintiff  had  issued  2i  fieri  fa<jias  returna- 
ble to  30th  December  1797,  on  which  the  defendant's  goods  and 
household  furniture  were  levied,  and  the  plaintiff  requested  of  the 
sheriff,  that  the  property  might  remain  in  the  hands  of  the  defend- 
ant, which  was  complied  with. 

James  Hawthorne  obtained  a  second^./Si.  against  the  defendant 
And  afterwards  James  Cummins  et  al.  sued  out  a  third  execution 
against  his  property. 

Mr.  Todd  now  moved,  that  the  moneys  brought  generally  into 
courtjshould  be  paid  over  to  the  second  and  third  execution  creditoff 
He  cited  1  Wils*  44,  that  suffering  th^  goods  to  remain  in  the  de- 
fendant's hands  after  they  have  been  leived  on,  is  a  badge  of  fraud, 
and  gives  a  false  cpredit  to  the  debtor, 

He  was  opposed  by  Mr.  Franklin  for  the  plaintiff. 

By  tlie  court.  The  case  in  1  Wils.  44,  has  been  impugned 
6y   other  authorities.  Vid.  1  Term  Rep.  729,  731,  782.    Espin. 
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615.  Garth.  419.  Tbe  general  rale  is,  that  the  goods  are  bound 
by  the  delivery  of  the  wiit  to  the  sheriff,  both  by  the  stat.  29  Car 
2,  in  England,  and  by  our  act  of  2l8t  March  1772.  1  Dall.  St.' 
Laws,  641,  §  4.  Our  own  customs  must  control.  Li  England, 
goods  fevied  are  generally  removed,  and  the  bailifis  are  paid  for  the 
service.  It  is  a  common  phrase  there,  that  an  execution  is  in  the 
house.  Where  such  practice  obtains,  a  deviation  from  it  gives  a 
collusive  credit  to  the  defendant,  to  the  injury  of  others.  Here  it  is 
not  the  practice  to  remove  goods  levied  on,  provided  the  sher- 
iff is  secured  as  to  their  being  produced  when  demanded,  and  the 
lien  on  the  personal  property  has  always  been  held  to  continue, 
though  it  has  not  been  removed  on  the  fieri  fdcias.  Ko  person 
should  suffer  for  his  humanity,  where  no  ill  effects  are  produced 
thereby.  The  sase  of.  swift  et  aL,  v.  Hartman  some  terms  ago,  was 
determined  on  the  same  grounds,  after  the  first  execution  creditors 

had  been  inactive  a  considerable  time.  

Motion  denied. 


■•^ 


Edwabd  Habe  executor  of  GEOBQE.ABCHiBOLDa^am^/ Alexander 

MOUI/IBIE, 

Where  a  defendant  has  been  held  to  special  bail  in  a  suit  on  a  judgqi^nt  in  South  Caro- 
lina, and  has  been  discharged  by  the  insolvent  laws  of  that  state,  court  will  order  an 
exoneretur  to  be  entered. 

The  defendant  was  arrested,  and  held  to  special  bail  on  two 
judgments  obtained  against  him  in  the  Couii;  of  Cotiamoti  Pleas  of 
Charleston  district,  in  the  state  of  South  Carolina,  on  the  6th  Au- 
gust 1795, 

Mr.  IngersoU  in  behalf  of  John  Baker,  Esq.,  the  special  bail, 

moved  that  an  exoueretur  should  be  entered  on  the  bail  piece,  the 

defendant  having  been  discharged  under  the  insolvent  acts  of  South 

Carolina  on  the  23d  June  1798,  on  his  petition,  summons  to  his 

creditors,  and  taking  the  oath  prescribed  by  law.    He  produced  a 

transcript  of  the  record  of  the  Court  of  Common  Fleas  aforesaid, 

showiug*  these  facts,  to  which  was  subjoined  the  certificate  of  John 

Faucherand  Grimke,  one  of  the  judges  of  the  court,  that  by  virtue 

of  the  insolvent  laws,  usage  and  pmctice  of  South  Carolina,  Moul* 

trie  had    been  discharged  from  all  judgments  against  him,  and 

also  the  law  whereon  his  discharge  wa&founded« 

Mr,  E.  Tilghman,  proj^uer^  made  no  opposition  to  the  motioBU 
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Per  cwr.    There  can  be  no  possible  difficnlty.    The  case  is  at 

least  as  strong  as  that  of  British  subjects,  where  a  discharge  by  the 

bankrupt  laws  of  England  will  protect  the  person  of  the  bankrupt 

in  this  state. 

Let  the  exoneretur  be  entered. 


■»  •  •• 


AirONTMOUS. 

FUintiff  in  a  foreign  attAchment  may  execute  a  writ  of  inquiry,  retnniabie  on  the  seo- 
ond  return  day  of  the  term. 

Ox  motion  of  Mr.  Hallowel,  ruled  by  the  court  that  on  a  foreign 
attachment,  the  plaintiff  having  obtained  judgment,  may  execute 
a  writ  of  inquiry  of  damages,  returnable  on  the  second  return  day 
of  the  term. 


■«♦ 


William  Balstoit  agamst  James  Cummiks. 

No  new  trial  where  justice  has  been  done,  on  a  technical  ^exception  to  the  form  of  ac- 
tion. 

Motion  for  a  new  trial.  The  cause  had  been  tried  at  the  sittings 
on  the  14th  March  last,  and  the  plaintiff  had  recovered  6212L  8f. 
9d,  damages  on  the  following  facts : 

On  the  20th  May  1779,  the  defendant  and  his  wife  conveyed  by 
deed  to  the  plaintiff  a  tract  of  60  acres  of  land,  part  of  a  larger 
tract  of  800  acres,  situate  in  Cecil  county,  in  Maryland,  in  consid- 
eration of  9000Z.  with  covenant  of  general  warranty. 

This  deed  was  acknowledged  on  the  4th  July  following,  before 
M'Eean,  0.  J.,  but  the  same  was  irregular,  as  Uie  law  of  that  state 
of  November  1766,  cap.  14,  §  4,  directs  that  the  deeds  of  non-rea- 
dents  for  lands  there,  shall  be  acknowledged  before  a  judge  of  the 
general  court,  or  two  justices. 

On  the  14th  October  1783,  the  defendant  conveyed  to  Hugh  Ful- 
ton the  same  lands,  in  consideration  of  8502.  by  another  deed,  with 
covenants  that  he  was  seized  of  a  good  title,  and  would  warrant 
the  same  against  all  claims;  and  in  case  the  now  plaintiff  should 
institute  a  suit  therefor,  that  he  would  pay  all  expenses  and  costs. 

This  last  deed  was  regularly  acknowledged  before  two  justices  in 
Maryland,  as  the  law  requires. 

The  plaintiff  commenced  his  ejectment  in  Maryland,  against 
Fulton,  which  came  on  to  trial  on  the  12th  October  1789,  when  a 
verdict  passed  against  him  for  the  60  acres,  and  judgment  was 
thereupon  rendered  for  the  defendant.  He  afterwards  brought  the 
present  suit  in  mdebUatas  assumpsiiy  to  recover  damages  for  the 
money  he  had  thus  been  defrauded  of. 
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The  defendant's  counsel  now  insisted,  that  convenant  shonld 
Iiave  been  brought  on  the  express  warranty,  and  that  case  would 
not  lie,  and  were  about  to  cite  cases : 

But  the  court  interrupted  them,  and  said  the  defendant  applied 
to  the  discretion  of  the  court  with  a  bad  grace  after  so  gross  a 
fi^ud.  What  merit  can  he  lay  before  us  t  None.  Has  injustice 
been  done  to  him  ?  No.  We  will  not  determine  the  legal  question 
now  started,  and  whatever  our  sentiments  may  be  thereon,  we  will 
not  turn  the  plaintiff  round  to  a  new  form  of  action,  on  a  mere 
technical  exception. 

Motion  denied. 

Messrs.  M.  Levy  and  J.  B.  M'Kean,  pro  ^uer. 
Messrs.  IngersoU  and  Porter,  pro  def. 


<4-*> 


Bbspublica  against  Patrick  Dokagan  and  Fbanois  Cox. 

Surety  for  the  good  behaviour  may  be  ordered  by  the  court  after  acquittal  of  a  prisoner 
m  such  sum  and  for  such  length  of  time,  as  the  public  safety  requires.       ^ 

Ok  a  certiorari  directed  to  the  justices  of  Oyer  and  Terminer 
of  Dauphin  county,  it  was  returned,  that  on  the  17th  June  1798, 
the  prisoners  had  been  tried  as  accessaries  before  the^fact  to  the 
murder  of  Francis  Shitz,  and  had  been  found  not  guilty  by  a  jury 
of  the  country.  And  that  the  court  by  separate  rules,  had  ordered, 
that  each  of  them  should  give  security  to  keep  the  peace,  and  be 
of  good  behaviour  to  all  the  liege  citizens  of  the  United  States,  and 
iu  particular  to  Peter  Shitz,  for  the  term  of  fourteen  years,  each  in 
the  sum  of  10,000  dollars  and  two  good  sureties  in  10,000  dollars 
each. 

There  was  strong  reason  to  believe  that  the  prisoners  had  been 

concerned  in  a  most  horrid  murder,  though  there  was  not  sufficient 

evidence  to  convict  them  of  the  crime.     The  court  directed  them 

to  give  the  above  security,  under  the  firm  opinion,  that  they  were 

persons  of  most  dangerous  character,  and  not  being  able  to  give 

the  security,  they  had  remained  in  gaol«     Application  had  been 

made  to  the  court,  who  refused  to  take  off  or  moderate  the  bail, 

SLTxA  referred  them  to  this  court.    Application  was  also  made  to 

'YesX^GB  and  Smith  justices,  at  the  lastKisiPrius,  atHarrisburgh,  on 

their  behalf,  but  they  conceived  they  had  no  authority  to  interpose, 

and  only  directed  the  sheriff  that  every  office  of  humanity  should 

he  shown  to  them,  consistent  with  their  safe  keeping. 
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Mr.  Hopkins  now  moved  for  thdr  enlargement.  They  had 
undergone  atrial  and  had  been  acquitted,  and  were  therefore  enti- 
tled to  be  discharged.  The  orders  of  the  court  would  operate  on 
them  as  sentences  of  imprigonment  fbr  life,  it  being  wholly  out  of 
their  power  to  procure  the  security  required.  By  the  13th  section 
of  the  9  th  article  of  the  constitution,  ^^  excessive  bail  shall  not  be 
required,  nor  excessive  fines  imposed,  nor  cruel  punishments  in* 
flicted." 

Sedjper  cnr.  The  court  before  whom  the  trial  was  had,  under 
their  general  authority  to  preserve  the  peace,  had  a  right  to  require 
snch  bail  and  for  such  a  length  of  time,  as  they  judged  would  best 
answer  the  ends  of  public  justice.  No  doubt  can  be  entertained  of 
it.  And  it  would  be  highly  improper  for  us  to  interfere,  in  a  mat- 
ter wherein  they  have  exercised  their  legal  discretion.  Unsafe 
would  the  community  be,  if  such  characters  could  prowl  at  laige 
through  the  country,  without  a  sufficient  tie  on  them. 

Motion  denied.* 
The  prisoners  afterwards  broke  gaol  and  escaped. 

*  Surety  for  the  good  behaviour  ordered  by  the  court  after  acquittal.  Comb.  40.  2 
Hawk.  442. 

One  may  be  bound  with  sureties  for  his  good  behayiour  eyen  during  life.  Gro.  Gar. 
882,  378.    2  Stra.  884.     1  Hawk.  106,  129. 

Surety  of  the  peace  may  be  demanded  for  any  number  of  years  that  the  public  safetj 
requires.    It  is  discretionary  in  the  court  1  Term  Rep.  700. 
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AT  NISI  PRIDS,  AT  WASHINGTON,  ilAY  ASSIZES,  1799. 

COBAM,  YEATBS  AND  SMITH, JUSTICES. 


Lessee  of  John  Hceden  against  John  Chaffen,  John  Cunningh 

HAji  and  Samuel  Hyde. 

ImproTements  on  lands,  not  purchased  from  the  Indians  before  1768,  and  not  duly  fol- 
lowed up,  animo  retidendiy  and  where  the  party  has  not  removed  in  consequence  of  the 
goyemor's  proclamation  of  24th  Feb.  iVdS,  not  received  in  evidence. 

Ejectment  for  one  100  acres  of  land  in  Green  township. 

Mr.  Woods  for  the  plaintiflf,  offered  to  show  by  Nathaniel  Husk, 
under  whom  he  claimed  (as  well  as  under  a  certificate  of  the  Vir- 
ginia commissioners)  that  Husk  had  begun  to  improve  the  lands  in 
1767,  and  left  them  afterwards.  He  insisted  that  Husk  having 
taken  a  location  for  the  lands  on  the  18th  June  1769,  might  protect 
himself  under  this  early  improvement,  under  the  terms  of  opening 
the  land  office  on  3d  April  1769 :  "  Those  who  had  settled  planta- 
tions, especially  those  who  had  settled  by  permission  of  the  com- 
manding officers  to  the  westward, were  declared  to  have  a  preference." 
The  late  proprietaries  might  give  pre-emtions  to  whom  they  pleased 
as  lords  of  the  soil.  In  the  cases  of  the  lessee  of  the  executors  of 
George  Oroghan  v.  William  Elliot,  tried  in  Westmoreland  county 
in  1790,  and  of  the  lessee  of  William  Tood  v.  Philip  Ockerman  and 
Daniel  St.  Clair,  in  the  same  county,  in  1793,  it  was  detennined, 
that  improvers  under  permits,  from  the  commanding  officers,  are 
not  bound  to  enter  their  applications  on  the  8d  April  1769,  provi- 
ded the  applications  are  made  in  due  and  convenient  time.  No 
distinction  is  made  by  the  proprietary  officers,  between  those  who 
settled  under  military  permits,  and  mere  improvers  without  them. 

The  testimony  was  opposed  by  Mr.  Brackenridge  for  tlie  defend 
ant,  but  he  was  stopped  by  Yeates,  J.  (Smith,  J.  having  formerly 
been  oounsel  in  the  cause,  declining  to  take  any  part  in  the  decision.) 

If  it  is  meant  to  give  evidence  of  a  settlement  made  by  £d- 
ig^Brd  Arskin  (in  whose  name  the  Virginia  certificate  issued)  or 
lyy  Any  persons  under  whom  he  held,  there  can  be  no  objection 
to  it,  under  the  compact  between  the  two  states  on  the  31st 
JLtigoBt  1779,  afterwards  ratified  by  law.  But  this  cannot  be  the 
\f  because  unequivocal  testimony  has  already  been  given,  that 
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Arskin  laid  no  claims  to  the  lands  now  in  question.  Or  if  it  is 
intended  to  show,  that  Husk  made  an  actual  bona  fide  settlement 
on  the  premises,  animo  residendiy  previous  to  the  law  of  the  8d 
Febrnaiy  1768,  and  pursued  it  in  a  reasonable  manner,  when  the 
circumstances  of  tlie  country  and  state  of  his  family  would  allow  him, 
but  removed  therefrom  in  consequence  ^f  the  governor's  proclama- 
tion of  the  24th  of  the  same  month,  I  should  apprehend  also,  the 
testimony  would  be  regular.  But  a  slight  improvement  of  lands, 
unpurchased  from  the  Indians,  merely  with  intent  to  appropriate 
the  lands,  without  a  continued  personal  residence,  cannot  be  deemed 
the  ^^  settlement  of  a  plantation."  A  dozen  such  improvements 
may  be  effected  by  a  few  hands  in  the  course  of  a  week ;  when 
abandoned  and  deserted  until  a  future  market  offers,  not  a  shadow 
of  title  or  claim  of  pre-emtion  is  gained  thereby.  Such  improve- 
ments are  not  within  the  true  construction  of  the  terms  proposed 
previous  to  the  opening  of  the  land  ofSce  on  the  3d  April  1769,  and 
have  often  been  overruled  when  offered  in  evidence,  least  juries 
should  be  misled  thereby ;  and  particularly  in  the  case  of  Sherer's 
lessee  v.  M'Farland  at  Greensburg  in  may  1797,  by  the  judges  now 
present,  when  the  argument  was  fully  gone  into  on  the  part  of  the 
then  plaintiff.  Uniformity  of  decision  is  of  the  utmost  consequence 
in  all  cases,  but  peculiarly  so  in  matters  of  this  nature.  I  see  no 
reason  to  alter  the  opinion  I  have  long  formed  on  this  subject,  on 
full  consideration  ;  and  therefore  feel  myself  bound  to  overrule  the 
testimony,  under  the  circumstances  of  this  case.  But  if  the  plaintiffs 
counsel  be  dissatisfied,  he  may  either  take  a  bill  of  exceptions,  or 
move  the  court  in  bank  for  the  sentiments  of  all  the  judges. 

Verdict  for  the  defendant 


••^ 


Lessee  of  Samuel  Hyde  agamst  William  Tobbenob. 

The  certificate  of  Virginia  comm!ssioner8  is  not  conclusive  evidence  against  a  Pennsyl- 
vania claimant,  but  may  be  controverted. 

Ejbotmknt  for  318  acres  of  land  in  Whiteley  creek. 

The  plaintiff  claimed  the  premises,  under  an  early  improvem^it 
made  by  Thomas  Provence,  which  originated  in  1767,  was  continued 
down  until  1783,  without  interruption.  On  the  8th  May  1782,  be  con- 
veyed to  Aai*on  Jenkins  in  consideration  of  2002.  who  leased  to  Josqth 
Boss,  under  the  yearly  rent  of  150  bushels  of  corn ;  and  the  tenant 
afterwards  improperly  permitted  Mai'tin  Harden  the  son  of  defen- 
dant's  landlord,  to  come  into  the  possesion  on  his  receiving  a  bond 
of  indemnification.    On  the  26th  July  1783,  Jenkins  conveyed  to 
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the  lessor  of  the  plaintiff  in  consideration  of  SOOl.  and  the  latter  on 
the  24th  November  1789,  obtained  a  warrant  for  200  acres,  including 
Provence's  improvement,  whereon  interest  was  to  commence  from 
the  Ist  March  1770,  bat  got  no  survey. 

The  defendant  as  tenant  to  John  Harden,  claimed  under  two 
titles.  Ist.  An  application  of  John  Husk  for  300  acres  on  the  west 
side  of  Monongahela  at  the  mout^i  of  Big  White  Lick  creek,  dated 
18th  June  1769,  a  deed  from  Husk  to  Harden,  in  consideration  of 
501.  dated  20th  April  1783,  and  a  survey  of  222^  acres  made  on  the 
18th  July  following.  2d.  A  certificate  of  the  Virginia  commission- 
ers, that  Edward  Arsken  is  "  entitled  to  400  acres  on  Monongahela 
river,  on  the  mouth  of  Whiteley  creek,  to  include  the  settlement  and 
improvement  whereon  Thomas  Provence  lives,  made  in  1767,"  dated 
9th  February  1780,  which  was  regularly  entered  with  the  surveyor 
of  the  county  on  the  7th  March  following,  and  a  conveyance  from 
Arsken  to  Harden,  dated  20th  January  1788  in  consideration  of 
200?. 

The  plaintiff  offered  two  depositions  in  evidence  taken  in  pursu- 
ance of  a  nile  of  court,  showing  that  Arsken  was  no  settler  under 
the  Virginia  law  of  8d  May  1779,  §§  4, 5, "  by  making  a  crop  of  com 
or  residing  on  the  land  for  one  year  before  the  1st  January  1778," 
and  that  if  he  asserted  himself  as  such  to  the  commissioners,  he  was 
guilty  of  misrepresentation  and  gross  deception,  which  would  have 
been  examinable  by  the  Chancellor  of  Virginia  either  as  a  fraud  or 
trust  But  on  the  face  of  the  certificate  it  would  rather  appear,  that 
Arsken  did  not  claim  under  a  settlement  made  by  himself,  or  others 
for  him,  but  would  avail  himself  of  the  improvement  and  settle- 
ment made  by  Provence  in  1767. 

This  testimony  was  opposed  by  the  defendant's  counsel.  The 
certificate  is  conclusive  evidence  of  the  facts  which  it  contains,  and 
cannot  be  impugned  or  cqptradicted  by  any  proof,  consistently  with 
the  solemn  compact  between  the  two  states.  It  must  be  considered 
ae  the  judgment  of  a  court  of  justice,  acting  on  a  subject  within  its 
jurisdiction.  The  laws  of  Virginia  must  govern.  It  must  be  pre- 
sumed tliat  the  acts  of  the  commissioners  were  rightfully  done,  and 
that  they  did  not  exceed  their  authority.  Their  duty  was  to  adjust 
the  claims  of  settlers,  and  it  is  absurd  to  suppose  they  would  give  a 
certificate  to  any  one,  without  previously  determining  that  he  was 
A  settler.  If  Provence  intended  to  controvert  the  truth  of  the  cer- 
ti^eate,  he  might  have  prosecuted  his  claim  by  appeal  to  the  gener* 
bI  court  before  the  1st  December  1780,  §  9.  In  no  other  way,  could 
tbe  ceiiificate  be  impugned.    It  is  admitted  that  an  elder  or  prior 
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right  under  Pennsjlvania  may  be  opposed  to  it,  but  none  such  exists 
here.  After  the  1st  December  1780,  the  ewtificate  could  not  be 
controverted  in  Virginia  by  the  kws  of  that  state  ;  nor  in  Pennsyl- 
vania, after  the  compact.  Provence  did  not  prosecute  his  right  be- 
fore the  Virginia  commissionere,  nor  by  appeal  to  the  general comt; 
and  he  cannot  set  up  a  title  under  his  improvements  began  before 
the  treaty  at  fort  Stanwix,  on  the  4th  November  1768. 

By  the  court.  Is  a  Virginia  certificate  undeniable  evidence  oi 
the  facts  set  forth  in  it,  or  is  it  competent  to  a  claimant  under  this 
state  to  examine  into  the  merits  of  such  certificate  ?  This  is  the 
mere  abstract  question,  and  in  the  determination  thereof  we  fed 
ourselves  bound  to  pay  the  most  sacred  i;egard  to  the  compact  be* 
tween  the  two  states. 

We  think  the  point  has  already  been  resolved  in  this  court  iQ 
Smith's  lessee  v.  Brown,  at  Uniontown  May  assizes  1795.  ^^Between 
claimants  un^er  Virginia,  the  certificate  of  the  commissioners  is 
conclusive  evidence  ;  but  not  where  one  of  the  parties  claims  under 
Pennsylvania."  We  apprehend,  this  must  have  been  the  dear  in* 
tention  of  the  contracting  states.  A  Pennsylvania  claimant  is  at 
liberty  to  show  ftaud,  mistake  or  a  trust.  Suppose  a  certificate 
stating  a  party  to  have  made  a  settlement  in  a  particular  year,  and 
it  would  be  shown  he  did  not  come  in  from  Europe  till  after  the  Ist 
January  1778,  and  that  a  title  under  this  state  did  accrue  before  Ins 
arrival,  what  good  reason  can  be  assigned,  why  these  facts  should 
not  be  received  in  evidence. 

.  The  operation  of  the  certificate  necessarily  must  be,  that  primA 
fade  the  facts  contained  in  it  shall,  be,  deemed  true,  but  not  unde- 
niably so.  But  it  has  been  said,  that  Provence  should  have  gone 
before  the  Virginia  commissioners,  or  have  appealed  to  the  general 
court  of  that  commonwealth.  This  cannot  reasonably  be  insisted 
on,  afl  to  a  person  asserting  a  different  jurisdiction  I  Besides,  how 
does  it  appear  that  he  had  notice  of  Arsken's  application  for  the 
certificate,  or  of  its  being  granted  to  him?  This  was  res  inter  alios 
acUij  aAd  a  judgment  affects  only  parties  and  privies. 

Our  opinion  on  the  present  point  is  confined  to  the  defendant's  Vir- 
ginia title.  The  plaintiff  sets  up  no  claim  under  Virginia.  We  ad- 
here to  the  opinion  delivered  yesterday,  that  the  plaintiff  cannot 
found  his  pretensions  to  the  land,  under  the  laws  or  customs  of  Penn- 
sylvania by  any  improvements  made  thereon  before  the  4th  !Noveni- 
ber  1768.  But  here  his  settlement  has  been  continued  peaceablj 
down  until  1783,  when  he  was  stripped  of  possession  by  a  trick  prac* 
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tioed  on  his  tenant.  Opposed  merely  to  the  defendant's  Virginia 
certificate,  if  there  really  was  no  settlement  made  by  Arsken,  his 
improvements  and  peaceable  possession  oaght  to  prevail. 

Whether  the  application  of  Husk  calls  for  the  lands  with  clear- 
ness and  precision,  whether  it  has  been  abandoned,  or  the  not  ob- 
taining a  snrvey  thereon  nntil  1783  can  rationally  be  accounted  for 
under  the  circumstances  of  the  country  resulting  from  a  conflict  of 
jurisdictions,  are  matters  of  fact  to  be  determined  by  the  juiy,  but 
thereon  the  verdict  ultimately  depends. 

Verdict  for  the  plaintiff, 

Mr.  Brackenridge^^o  qiter^    Mr.  Woods,  pro  def. 


•  »  •  4> 


Lessee  of  John  Culbertson  agaimst  Bobest  Martin. 

The  jtu  posteaaianU  is  in  sheriifs  ycDdee,  where  the  debtor  was  in  possession  of  the 

lauds,  at  the  time  of  the  levy  and  sale. 
Oob  bound  over  to  answer,  who  attempted  to  infinence  a  sheriff  to  summon  particular 

jurors  for  the  trial  of  a  cause. 

Ejectment  for  one  messuage  and  50  acres  of  land  in  Hopewell 
township.  The  plaintiff  showed  a  regular  judgment,  Jleri  facias 
and  venditioni  exponas  against  Andrew  Gibson,  a  deed  from  Thomas 
Hamilton  esquire,  sheriff  to  him  dated  23d  April  1798,  duly  ac- 
knowledged ;  and  further  proved,  that  both  at  the  time  of  levy  and 
sale,  Gibson  was  in  peaceable  possession  of  the  premises. 

Mr.  P.  Campbell  for  the  defendant,  offered  to  produce  a  different 
independent  title  in  him  ;  but  was  refused  by  the  court,  who  said, 
they  would  not  receive  any  evidence  in  this  suit,  of  an  adverse  title 
to  Gibson^s  the  debtor ;  he  being  in  possession  when  the  lands  were 
levied  and  sold,  the  plaintiff  was  entitled  to  the  possession  under 
his  deed ;  and  the  defendant  ought  to  be  put  to  a  new  action  for  the 
trial  of  his  title. 

The  jury  gave  a  verdict  for  the  plaintiff  inetanter. 

And  afterwards  Mr«  Pentecost  for  the  plaintiff  moved,  that 
IT'athaniel  Jenkins,  an  agent  for  the  defendant  then  present  in 
eoort,  should  be  called  on  to  answer  a  charge,  ior  having  written 
a  letter  to  the  sheriff  in  the  defendant's  name^  requesting  him  to 
ffiunmon  the  said  J^ikins,  and  two  other  jurors  whom  he  named^ 
for  the  trial  of  his  cause*  He  was  called  on  accordingly; 
fuid  the  facts  being  substantiated  by  proof,  the  court  expressed 
^reat  indignation  at  his  conduct,  for  thus  attempting  to  poison 
Ae  fountains  of  justice,  and  ordered  him  to  enter  into  recogniz- 
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ance  himself  in  400  dollars,  and  one  good  surety  in  400  dollars,  for 
his  appearance  at  the  next  sessions  to  answer  to  the  misdemeanor. 


^^ 


Fetes  Eidd  agamat  John  Hiddle,  esquire. 

Plaintiff  a  good  witness  to  prove  the  service  of  notice  on  a  justice  of  the  peace,  thir^ 
days  before  process  issued. 

In  trespass  and  false  imprisonment  agamst  the  defendant  a  jus- 
tice of  the  peace,  for  an  act  dotie  in  his  office,  it  was  ruled  by  the 
court,  that  the  plaintiff  was  a  good  witness  to  prove  the  service  of 
notice  on  the  defendant  stating  the  cause  of  action,  thirty  days 
before  the  process  issued,  under  the  act  of  assembly.  1  Dall.  St 

Laws,  604. 

Verdict  for  the  defendant 

Messrs.  Brackenridge  and  Pentecost,  j/ro  guer. 
Mr.  Simonson,  jpro  def. 


■4^ 


AT  NISI  PRIUS  AT  PITTSBURG,  MAY  ASSIZES,  1799. 

OOBAM,  YEiLTSS  KSD  SMITH,  JTTSTTOES. 


Phiup,  a  negro  and  Eve  his  wife  agamst  Abraham  Xibkpatbi«k. 

OriikqnanJtumvalebatioT  service,  if  narr,  states,  that  it  was  in  consideration  of  pUantiif 
agreeing  to  serve  for  a  certiun  time,  that  agreement  must  be  proved. 

Case.    The  plaintiffs  declared  on  two  counts. 

1.  That  whereas  the  said  Eve  on  the  1st  June  1788,  at  the 
county  aforesaid,  agreed  to  serve  the  said  Abraham  for  and  du- 
ring the  term  of  four  years  then  commencing,  in  consideration 
thereof,  he  the  said  Abraham,  then  and  there  upon  himself  did 
assume  to  pay  to  her,  the  said  Eve,  what  the  service  of  the  said 
Eve,  should  for  the  said  term  be  reasonably  worth.  And  the 
said  Philip  and  Eve  say,  that  the  same  service  was  reasonably 
teorth  the  sum  of  lOQL  nevertheless,  &c.  2.  And  whereas  on 
the  1st  November  1792,  he  the  said  Abraham,  was  indebted  to 
the  said  Philip  and  Eve  in  other  100/.,  in  consideration  of  ser- 
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vice  by  her  the  said  Eve  to  him  the  said  Abraham,  at  the  Bpecial  in- 
stance and  request  of  him  the  said  Abraham  done  and  performed, 
and  being  so  indebted,  the  said  Abraham,  &c. 

It  appeared  in  proof,  that  negro  Eve  was  brought  into  this  state 
as  a  slave,  in  the  month  of  October  1787,  and  in  the  course  of  three 
or  four  weeks,  was  sold  to  Aaron  Works,  who  in  the  winter  follow- 
ing, sold  her  to  the  defendant ;  and  that  on  the  9th  June  1792,  a 
Kcibeas  corpus  ad  subjicerid/wm,  issued  against  the  defendant,  who 
returned  that  he  claimed  her  by  indenture,  and  the  validity  thereof 
was  agreed  to  be  tried  by  a  jury ;  but  afterwards,  the  7th  Septem- 
ber following,  the  defendant's  counsel  admitted,  that  she  was  en- 
titled to  her  freedom,  and  she  was  discharged  from  his  custody 
under  the  KdheoB  corpus. 

Mr.  Brackenridge  then  ottered  to  show  the  value  of  the  wench's 
services,  by  reading  a  letter  from  the  defendant. 

But  Messrs  Boss  and  Woods  opposed  the  same,  and  insisted  that 
the  special  promise  declared  on  must  be  proved,  or  the  plaintiffs 
must  Buffer  a  nonsuit. 

By  the  court.  On  the  second  count,  the  plaintiffs  cannot  recover, 
without  they  show  the  particular  simi  agreed  on.  If  the  first  count 
on  the  qua/n/tum  valebant  had  been  generally  for  work,  labor  and 
service,  and  that  the  defendant  had  agreed  to  pay  what  it  was  rea- 
sonably worth,  the  evidence  proposed,  would  be  proper  and  rele- 
vant; but  as  the  declaration  states,  that  the  agreement  was,  that  the 
woman  should  serve  four  years,  and  in  consideration  thereof  the 
defendant  promised  to  make  her  a  reasonable  compensation,  that 
agreement  should  be  proved  in  the  first  instance^  The  aUegata 
and ^o^a^  must  correspond;  and  unless  this  special  promise  be 
shown,  there  is  no  ground  on  which  defendants's  engagement  can 

be  founded. 

The  plaintiff  suffered  a  nonsuit. 
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Lessee  of  SENom  Dawson,  jnnr.  agai/Mt  Wiu.iaii  LAiroHLiit. 

Copy  of  a  eurvey  alone  can  ascertain  when  it  was  made,  and  parol  proof  In  this  particu- 
lar, cannot  be  received. 

Settlers  of  lands  under  the  act  of  8d  April  1792,  must  obtain  surreys,  before  they  can 
recover  in  ejectment 

Ejectment  for  300  acres  of  land,  on  the  west  of  the  river  Ohio- 

The  plaintiff  claimed  under  a  warrant  for  300  acres,  on  the  west 
of  the  Ohio,  and  east  of  Little  Beaver  creek,  two  or  three  miles  up 
the  said  creek,  near  the  western  boundary  of  the  state,  including 
his  improvement,  begun  3d  April  1792.  It  was  dated  22d  Febru- 
ary 1793. 

A  survey  had  been  made  for  him,  but  when,  or  whether  under 
his  settlement  or  warrant,  did  not  appear. 

On  this  subject,  the  court  determined  on  argument,  that  parol 
proof  could  not  legally  ascertain  the  time  when  a  survey  was  made; 
but  that  a  copy  of  the  survey  was  the  best  evidence  of  it,  which  it 
was  always  in  the  power  of  the  party  to  procure.  Great  mischieb 
would  arise  from  a  relaxation  of  the  rule,  by  receiving  unwritten 
evidence  on  this  head. 

The  defendant  also  had  a  warrant  taken  out  in  the  name  of  David 
Drennaii  for  354  acres,  about  one  mile  and  half  west  of  the  Ohio, 
and  east  of  Little  Beaver  creek,  on  the  head  of  the  Dry  Run, 
including  his  improvement,  dated  24th  April  1794,  which 
Drennan  conveyed  to  the  defendant  on  the  19th  August  1794;  but 
he  rested  his  chief  pretensions  under  a  settlement,  and  a  survey 
made  thereon  on  the  10th  September  1792,  prior  to  the  plaintiffe, 
warrant 

Each  of  the  parties  did  some  slight  acts  on  the  lands  in  dispute 
to  appropriate  the  same  to  themselves,  in  April  1792.  The  lessor 
of  the  plaintiff  began  on  the  2d  April,  the  defendant  on  the  3d 
April.  Each  raised  cabins  in  the  course  of  that  year,  and  in  the  two 
succeeding  years  deadened  timber,  cleared  and  gi-ubbed  land,  burnt 
brush,  fenced  fields  and  raised  grain ;  but  the  defendant  resided  on 
the  ground  in  the  summer  of  1792,  continued  there  some  considera- 
ble time,  and  only  re-crossed  the  Ohio  to  obtain  provisions.  In 
March  1793,  he  carried  over  his  wife,  and  they  lived  in  a  cabin  on 
the  land.  It  did  not  appear  that  the  lessor  of  the  plaintiff  had  ever 
slept  on  the  premises. 

The  court  declined  giving  their  sentiments  on  the  relative 
merits  of  the  two  settlements,  though  they  strongly  inclined  in 
favor  of  the  defendant's.  They  told  the  jury,  that  under  the  law 
of  3d  April  1792,  8  Dall.  St.  Laws,  209,  two  modes  of  obtain- 
ing lands  presented  themselves  settlement  and  warrant,  the  for* 
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mer  of  which  is  not  defined  in  the  act.  It  seemed  unnecessary  to 
determine,  which  of  the  settlements  merited  most  consideration ; 
because  the  plaintiflF  must  recover  on  his  title,  prior  to  the  demise 
laid  in  his  declaration.  That  a  recovery  cannot  be  had  on  a  mere 
settlement  without  a  survey,  was  determined  here  two  years  ago,  in 
Bond's  lessee  v.  Fitzrandolph.  It  is  uncertain  here,  when  the  plain- 
tiff's survey  was  made,  and  whether  under  his  settlement  or  war 
rant.  He  might  have  given  proof  in  this  particular,  but  has  neg- 
lected to  do  it.  The  description  in  a  warrant,  may  in  some  instances 
be  so  precise  and  particular,  as  in  the  case  of  an  island,  or  a  tract 
bounded  by  marked  lines,  that  a  survey  cannot  reduce  it  to  much 
greater  certainty.  Here  it  is  otherwise,  and  the  defendant  having 
obtained  a  survey  above  five  months  before  the  plaintifi*'s  warrant, 
grounded  on  his  settlement,  is  entitled  to  a  verdict. 

The  plaintiff  immediately  suffered  a  nonsuit. 

Messrs.  Brackenridge  and  Young,  jyto  quer. 
Messrs.  J.  Eosis  and  Simonson,  pro  def. 


«»  •  ^* 


Lessee  of  Hugh  Neii.lt  agamsi  Benjamin  M'C!obmick. 

An  improvement  right  is  barred  by  the  limitation  act  of  26th  March  1785,  if  there  has 
been  no  possession  within  seven  years,  though  an  indictment  of  forcible  entry  and 
detainer  has  been  found  agaiast  the  defendant,  and  the  lands  lie  on  the  frontiers. 

This  was  an  ejectment  for  400  acres  of  land,  brought  on  a  mere 
improvement  right. 

A  witness  proved,  that  the  lessor  of  the  plaintiflF  had  a  small  nur- 
sery and  trees  deadened  on  the  land,  about  twenty-two  yeara  before 
the  bringing  of  this  suit. 

Messrs.  J.  Eoss  and  Woods  objected  for  the  defendant,  that  the 
action  cannot  be  maintained  on  the  prior  settlement  right,  without 
other  title,  unless  the  plaintiff,  his  ancestors  or  predecessors  have 
had  the  quiet  and  peaceable  possession,  within  seven  years  next  be* 
fore  bringing  the  action,  under  the  limitation  act  of  the  26th  March 
1785,  §  5.  2  Dall.  St.  Law,  281. 

Mr.  Brackenridge  for  the  plaintifl[i  answered,  that  an  inquisition 
of  forcible  entry  and  detainer  had  been  found  many  years  ago  against 
the  defendant  in  Washington  county,  and  had  been  removed  to  the 
Bnpreme  Court,  where  it  remained  untried,  and  that  consequently 
the  possession  of  the  de&ndant  naust  be  deemed  tortious ;  and  more* 
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over  this  was  a  case  on  the  frontiers,  where  the  inhabitants  had  been 
driven  off  by  the  savages. 

Sedper  cur.  Why  have  yon  not  gone  with  your  indictment,  and 
obtained  possession  thereon?  If  you  liave  been  forced  from  the 
lands  by  Indians  or  others,  yon  might  have  brought  your  ejectment 
before  the  26th  March  1790.  The  case  is  clearly  within  the  limita- 
tion act.  The  courts  not  being  open,  has  been  held  no  answer  to 
it  1  Lev.  31.  2  Salk.  420.  1  Keb.  157.  When  the  time  once  begins, 
it  runs  over  all  mesne  acts,  such  as  coverture  and  infancy.  1  Stra. 
556.  Plowd.  355.  4  Term  Rep;  806,  310,  311,  312. 

Plaintiff  nonsuit. 


■  »  •  <» 


Lessee  of  Thomas  Jones  against  Jakes  Pask  and  Benjamin  Knr- 

SOLE. 

The  certificate  of  the  Virginia  commisBioners  most  be  Judged  of  by  its  own  words.  Pa- 
rol proof  will  not  be  allowed  to  contradict  or  vary  it. 

Those  commissioners  never  granted  two  oertiflcateB  to  the  same  person,  Qnless  one  of 
them  expressed  that  he  held  as  assignee  of  another. 

The  plaintiff  claimed  under  a  patent  dated  in  1785,  and  made  a 
regular  title,  under  divers  mesne  conveyances,  to  340  acres  of  land, 
the  subject  of  controversy. 

The  defendant  held  under  a  certificate  granted  by  the  Virginia 
commissioners  to  Zadock  Wright,  on  the  18th  February  1780,  stat- 
ing that  he  "  was  entitled  to  400  acres  of  land,  at  the  mouth  of  Mon- 
tour's run  in  Yohiogena  county,  to  include  his  settlement  made  in 
1172.'' 

A  witness  proved  that  in  1772,  Zadock  Wright  had  settled  a  tract 
at  the  mouth  of  Montour's  run,  different  from  the  lands  in  question; 
that  John  Westfall  had  settled  another  tract  of  f  of  a  mile  above  the 
mouth  thereof,  and  Able  WestfeU,  one  other  tract  below  its  month ; 
and  that  the  title  of  Zadock  Wright's  tract  since  became  vested  in 
Jeremiah  Wright.  On  inspection  of  a  diagram,  which  represented 
all  the  tracts  together,  it  was  manifest  that  the  terms  of  the  Virgin- 
ia certificate  call  for  the  lands  held  by  Jeremiah  Wright. 

Mr.  Brackenridge  for  the  defendant,  then  proposed  to  call  wit- 
nesses to  prove  that  the  Virginia  certificate  was  intended  to  protect 
and  secure  the  improvement  of  John  Westfall,  which  was  objected 
to  by  Messrs.  Boss  and  Woods  for  the  plaintiff,  and  immediately 
overruled  by  the  court  Such  testimony  would  render  all  property 
held  under  titles  of  this  nature  insecure*    The  terms  of  the  written 
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paper  mast  govern,  and  it  is  evident  that  the  certificate  was  intended  for 
the  lands  now  occupied  b^  Jeremiah  Wright.  Zadock  Wright  made  his 
settlement  there,  at  the  mouth  of  Montour's  run.  We  are  no  strangers 
to  the  mode  of  procedure  adopted  bj  the  Virginia  commissioners.  They 
never  granted  two  certificates  to  the  same  person,  unless  he  claimed 
one  of  the  tracts  as  assignee  of  some  other,  and  in  such  case  it  was 
uniformly  so  expressed  in  the  certificate.  Here  it  is  not  so  expressed, 
and  the  consequence  is  obvious,  that  the  plaintiff  is  entitled  to  recover. 

Yerdict pro  quer.  inatanier. 


•  »  •  »> 


John  a  negro  man,  against  Benoni  Dawson. 

One  who  is  not  an  inhabitant  of  Westmoreland  county  before  28d  September  1780,bring9 
a  slave  from  Maryland  into  that  county  in  October  1782,  and  registers  him  in  Decem- 
ber following,  the  negro  is  entitled  to  his  freedom. 

HoMiNB  replegiando.  Flea  property. 
^  It  was  admitted  on  trial,  by  both  parties,  that  the  plaintiff  was  born 
a  slave  in  Maryland,  and  was  brought  from  thence  in  the  month  of 
October  1782,  into  Westmoreland  county,  by  the  defendant  his  then 
master,  who  before  the  23d  September  1780,  was  not  an  inhabitant  of 
Westmoreland  or  Washington  counties ;  and  that  the  plaintiff  was  regis- 
tered in  the  office  of  the  clerk  of  the  peace  of  Westmoreland  county, 
as  a  slave  on  the  80th  Debember  1782. 

By  the  court.  The  facts  admitted  will  not  bear  an  argument.  The 
defendant  was  not  an  inhabitant  of  Westmoreland  county  before  the 
23d  September  1780,  and  therefore  does  not  come  within  the  words  or 
meaning  of  the  act  of  13th  April  1782.  Neither  he  nor  the  negro  were 
within  the  state  at  that  time.  In  a  much  stronger  case  on  a  habeas 
corpus  in  Washington  county  against  Aberilla  Blackmore,  the  court 
liberated  two  negro  women. 

Verdict  j^ro  qiier* 

Messrs.  Woods  and  Collins,  pro  qtier. 

Messrs.  Young  and  Sample,  pro  de/» 


Tol.  n.  29 
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Lessee  of  Robert  Morris  against  William  Neiqhman. 
Same  against  Adam  Sheiner. 

[S.  0.  4  DalL  209.] 

^ttlements  to  be  made  of  lands  under  the  act  of  8d  April  1792,  commence  from  22d 

December  1795.    Where  a  settlement  has  been  prevented  by  Indian  hostUities,  iUe 

state  alone  can  take  advantage  of  forfeitures  for  non-settlement  by  granting  new 
warrants. 

The  plaintiff  claimed  the  lands  in  question  on  the  water  of  Big  Con- 
equanesing  creek,  under  two  warrants,  dated  4th  March  1793,  in  the 
names  of  Emanuel  Beigart  and  Michael  Ap)^  and  surveys  made  there- 
on, on  the  12th  and  19th  November  1794,  by  Stephen  Gaphen,  deputy 
surveyor  of  District  No.  8,  and  conveyances  from  the  warrantees  in 
the  month  of  December  following. 

It  appeared  in  eividence,  that  when  these  surveys  with  many  others 
were  made  for  the  lessor  of  the  plaintffi,  there  had  been  erected  on  all 
the  tracts  seven  small  cabins  by  persons  who  intended  thereby  to  hold 
the  lands ;  and  tl^e  agent  of  the  plaintiff,  to  preclude  dispute,  had 
bought  from  different  claimants  for  110  dollars.  On  the  25th  July, 
1T96,  the  agent  took  out  a  millwright  to  build  a  mill  on  the  land  then 
occupied  by  Neighman,  and  demanded  the  possession  thereof.  The 
latter  permitted  him  to  level  the  water,  but  would  not  suffer  him^to  do 
other  work,  as  he  insisted  that  the  plaintiff's  warrants  were  dead,  for 
defect  of  settlements  within  the  two  years.  At  this  time,  Neighman 
had  a  small  cabin,  and  about  one  acre  of  timber  deadened,  but  had 
no  family  on  the  ground.  On  the  1st  March  1797,  this  defendant 
settled  with  his  family  on  the  land,  and  before  the  bringing  of  the 
ejectment,  had  built  a  large  cabin  16  feet  by  18,  and  a  bam,  cleared 
10  acres  of  land  and  had  begun  to  make  the  dam  and  f  orebay  of  his 
mill,  which  he  afterwards  completed. 

Sheiner  the  other  defendant  came  with  his  family  on  the  other  tract 
of  land  on  the  8th  April  1797,  under  Neighman,  who  was  bound  to 
make  him  a  good  title  to  one  moiety  thereof. — ^Just  as  he  was  begin- 
ning to  work,  one  Jacob  Rudolph,  a  tenant  who  had  accepted  a  lease 
under  Morris,  warned  him  off ;  but  he  refused  going,  and  would  not 
permit  Rudol^jh  to  take  possession. . 

It  further  appeared,  that  in  1798  and  1794,  no  settlements  were  made 
across  the  rivers  Ohio  and  Alleghany.  Early  in  March  1795  a  few  in£* 
viduals  removed,  without  their  families,  to  the  vicinity  of  fort  Franklin 
Cussewago  and  Craig's  station,  but  none  settled  at  a  distance  or  detach- 
ed from  the  garrisons.  Some  of  the  white  people  in  the  spring  of  1796] 
fired  on  the  Indians;  this  incited  them  to  make  reprisals,  and  they 
accordingly  in  the  same  spring  killed  two  persons  near  Cussewago,  on 
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French  creek.    It  was  totally  unsafe  to  remove  families  into  the  inter- 
ior of  the  country  until  1796,  when  settlements  in  general  took  place. 

Two  questions  were  made.    Ist.  Whether  the  lessor  of  the  plaintiff 
forfeited  his  right  under  the  warrants,  by  not  making  his  settlements 
on  the  lands  within  the  two  years  ?    2d.  Whether  if  a  fo]^feiture  was 
incurred,  the  defendants  might  not  enter,  and  the  condition  being  bro-^ 
ken,  take  advantage  thereof  7 

These  points  were  fully  and  ingeniously  argued  by  Messrs.  Brack- 
enridge  and  Young  for  the  defendants,  and  ^  by  Mr.  J.  Ross  for  the 
plaintiff.  The  court  after  stating  the  evidence  at  large  to  the  jury, 
delivered  their  sentiments  to  the  following  effect. 

These  causes  are  said  to  involve  extensive  interests,  and  the  nlagni 
tude  of  the  case  demands  peculiar  attention. 

The  solution  of  the  questions  which  have  been  agitated,  depends 
more  immediately  on  the  9th  section  of  the  law  passed  on  the  8d  April 
1792.    8  Dall.  St.  Laws,  212. 

The  act  appears  to  be  the  result  of  a  spirit  of  compromise,  between 
the  advocates  of  actual  settlements,  and  warrant  rights.    The  only  dis- 
tinction between  them,  is  made  in  the  5th  section,  which  declares,  that 
^'  lands  actually  settled  and  improved,  prior  to  the  date  of  the  entry 
of  a  warrant  with  the  deputy  surveyor  of  the  district,  shall  not  by  vir- 
tue of  such  warrant  be  surveyed,  except  for  the  owner  of  such  settle- 
ment and  improvement."    This  is  confessedly  a  great  preference.    For 
if  the  particular  lands  were  actually  vacant  and  unimproved,  when  the 
warrant  issued,  a  subsequent  settlement  and  improvement  made  the  day 
before  its  entry  with  the  deputy  surveyor,  shall  postpone  the  warrant 
right: 

The  ninth  section  prescribes  the  terms  on  which  warrants,  and  sur- 
veys shall  vest  a  title  to  lands  lying  north  and  west  of  the  rivers  Ohio 
and  Alleghany,  and  Gonewango  creek.     ^^  The  grantee  shall  within  two 
years  after  the  date  of  the  warrant,  make,  or  cause  to  be  made,  an 
actual  settlement  thereon,  by  clearing,  fencing  and  cultivating  at  least 
two  acres  for  every  hundred  acres  contained  in  one  survey,  erecting 
thereon  a  messuage  for  the  habitation  of  man  and  residing  or  causing 
a  f amilj  to  reside  thereon,  for  the  space  of  five  years  next  following 
his  first  settling  of  the  same,  if  he  or  she  shall  so  long  live.    In  default 
wbereoi/^  &c.    But  it  is  provided  in  a  subsequent  clause,  that  ^^  if  any 
such  actual  settler,  or  grantee  in  any  warrant,  shall  by  force  of  arms 
of  the  enemies  of  the  United  States,  be  prevented  from  making  such 
actual  settlement,  or  be  driven  therefrom,  and  shall  persist  in  his  en- 
deavors to  make  such  actual  settlement  as  af  oresaid,  then  in  either  case. 
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he  and  his  heirs  shall  be  entitled  to  have  Md  hold  the  said  lands,  in 
the  same  manner  as  if  the  actual  settlement  had  been  made  and  con- 
tinued. 

It  is  a  matter  of  public  notoriety,  that  a  war  subsisted  between  the 
citizens  of  the  United  States  and  the  western  Indians,  from  1790  until 
1796.  The»  expedition  of  General  Harmer  into  the  Indian  territories, 
look  place  in  1790,  which  was  succeeded  by  that  of  General  St.  Clair, 
who  was  defeated  on  the  5th  November  1791.  These  are  the  facts 
which  cannot  be  forgotten  by  the  people  on  the  frontiers.  The  sum  of 
4000/.  was  appropriatedffor  the  defence  of  the  western  frontiers  of  this 
commonwealth,  ^^  in  imminent  danger  of  being  invaded  by  the  Indian 
tribes,  then  at  war  with  the  United  States,"  by  an  act  passed  17th 
March  1791.  8  Dall.  St.  Laws,  19.  The  same  language  is  spoken  in 
the  preamble  of  another  act  parsed  20th  January  1792,  lb.  177 ;  and 
the  Governor  was  thereby  impowered  to  engage  three  companies  of 
rifle  men  to  protect  and  defend  the  western  frontiers,  4500/.  were  ap- 
propriated for  that  purpose.  The  same  provisions  were  made  by  anoth- 
er act  passed  on  Sd  April  1793,  Ih.  885,  and  14000  dollars  allowed. 
Three  infantry  companies  were  to  be  raised  and  stationed  for  the  pro- 
tection of  the  frontiers  of  the  counties  of  Westmoreland,  Washington 
and  Alleghany,  by  a  law  of  28th  February  1794,  lb.  468,  and  180 
men  were  to  be  enlisted  by  another  law  passed  23  d  September  1794. 
76.640.— See  also  8  St.  Laws,  483.  lb.  757,  763,  §§1,13,14.  These 
different  public  acts  comport  with  the  oral  testimony  given  in  the  coarse 
of  the  trials.  Until  1796,  it  was  unsafe  for  families  to  cross  the  riven 
into  the  newly  granted  lands.  In  1795,  some  few  bold  adventnroos 
persons  settled  in  the  spring,  near  the  garrisons,  yet  no  families  re- 
moved thither  with  women  and  children.  Indictments  for  robbery  ooi- 
formly  charge,  that  the  party  robbed  was  put  in  fear ;  and  if  tkc 
fact  be  attended  with  those  circumstances  of  violence  or  terror,  wUck 
in  common  experience,  are  likely  to  induce  a  man  to  part  with  his 
property,  for  the  safety  of  his  person,  it  will  amount  to  a  robbery. 
The  law  will  presume  fear,  where  there  is  a  just  ground  for  it.  Fost 
128.  '  The  same  principle  applies  to  the  section  of  the  law  under  coo- 
^deration.  For  though  the  act  certainly  contemplated  a  settlement  of 
the  country  within  a  period  not  remote,  it  provides  for  persons  prer^i- 
ted  from  making  such  settlements,  by  force  of  arms  of  the  enemies  of 
the  United  States.''  It  cannot  reasonably  be  taken  to  be  the  will  of 
the  community,  these  settlements  should  be  made  under  imminent,  im- 
pending danger,  at  a  distance  from  the  garrisons,  or  where  there  wtf 
just  ground  to  fear  such  danger.     The  war  continued  in  fact  until  tie 
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treaty  was  concluded  at  fort  Greenville  on  the  8d  August  1795,  between 
^  General  Wayne  and  the  Indian  tribes  ;  and  peace  with  them  could  not  be 
said  to  be  established,  until  the  treaty  was  ratified  by  the  president  and 
senate  of  the  United  States,  on  the  22nd  day  of  December  1795.  Here 
then  is  a  safe  rule  to  go  by,  freed  from  all  damages  of  introducing  per- 
jory.  The  terminus  a  quo  settlements  shall  commence,  may  safely  be 
dated  from  the  constitutional  ratification  of  the  Greenville  treaty  with 
the  Indian  nations  ;  and  if  after  that  period  actual  settlers  or  grantees 
'^  shall  persist  in  their  endeavors  "  to  make  their  settlements,  they 
shall  not  incur  a  forfeiture  of  their  lands.  This  we  take  to  be  the  true 
meaning  and  spirit  of  the  law.  \ 

But  granting  for  argument  sake,  that  forfeitures  were  incurred  by 
reason  of  non-settlemnt  for  two  years  after  the  date  of  the  warrants, 
who  shall  enter  for  the  condition  broken  ?     The  words  of  the  law  in 
the  9th  section,  are  freed  from  all  doubt  and  difficult  on  this  head. 
''  In  default  of  such  actual  settlement  and  residence,  it  shall  and  may 
be  lawful  to  and  for  this  commonwealth,  to  issue  new  warrants  to  other 
actual  settlers  for  the  said  lands,  or  any  part  thereof,  reciting  the  orig- 
inal warrants,  and  that  actual  settlement  and  residence  have  not  been 
made  in  pursuance  thereof  ;  and  so,  as  often  as  defaults  shall  be  made 
for  the  time,' and  in  the  manner  aforesaid  ;  which  new  grants  shall  be 
under  and  subject  to  all  and  every  the  regulations  contained  in  this 
act.  '* 

The  new  warrants,  issued  under  proper  circumstances,  operate  as  in- 
quests of  office  to  divest  the  former  estates  granted ;  and  no  individuals 
can  taJke  advantage  of  the  breach  of  the  condition,  unless  through  the 
ii23tnimentality  of  the  state,  by  granting  new  warrants  in  a  specified 
form.     This  method  of  procedure  is  obviously  pointed  out  by  the  leg- 
islature, to  avoid  the  mischiefs  necessarily  attendant  on  private  persons 
assuming  upon  themselves  to  determine,  when  the  estates  of  the  per- 
sons settling,  or  obtaining  w&rrants,  should  cease  and  become  void. 
And  least  of  all,  ought  those  persons  to  have  the  advantage  of  forfeit- 
tores,  if  they  really  took  place,  who  by  their  own  acts  and  mere  wills, 
prevented  a  compliance  with  the  terms  enjoined  by  the  law,  on  the  part- 
of  those  who  were  desirous  of  settling  and  improving,  and  had  fully  paid 
tor  the  lands.    If  the  expressions  of  the  law  were  not  as  particular  as 
wo  find  them,  we  should  have  no  difficulty  in  pronouncing,  that  no  per- 
sons should  take  advantage  of  their  own  wrong^;  and  that  it  does  not  lie 
in  the  mouths  of  men  like  the  present  defendants  to  say,  ^^  the  war- 
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rants  are  dead  ;  we  will  take  and  withold  the  possession,  and  thereby 

entitle  ourselves  to  reap  benefits  from  an  unlawful  act." 

We  are  nevertheless,  pleased  to  find,  that  the  plaintiff's  attorney 

has  engaged  to  pay  for  any  real  improvements  which  Neighman  may  * 

have  made,  beyond  the  amount  of  his  expenditures  for  the  recovery,  or 

to  suffer  him  to  remove  his  mill- works.     But  independent  thereof,  we 

are  bound  to  say,  that  on  both  the  questions  which  have  been  made, 

the  plaintiff  is  entitled  to  verdicts. 

Verdicts  pro  quer, 

AT  NISI  PRIUS,  AT  GKEENSBURGH,  MAY  ASSIZES  1799. 

> 

COBAH,  YEATES  AND  SMITH,  JUSTICES. 

Lessee  of  Stephen  Duncan  against  John  Robeson. 

Sheriffs  deed  of  lands,  may  be  read  in  evidence,  though  acknowledged  afler  ejectment 
brought. 

An  inquisition  is  not  uecessary  preyious  to  tlie  sale  of  unimproved  lands  levied  on. 

Parol  evidence  may  be  received  to  designate  the  claim  of  another,  called  for  in  a  loca- 
tion, but  not  to  set  up  an  independent  right  to  lands  claimed  under  a  military  pennit, 
not  produced  and  where  an  office  right  has  not  been  taken  out  in  a  reasonable  time 
afterwards. 

Ejectment  for  one  messuage  and  192^  acres  in  Donegal  township. 

The  plaintiff  claimed  the  premises  under  a  sale  from  David  Hoge, 
esq.,  sheriff  of  Cumberland  county,  made  in  October  1771,  and  levied 
on  as  the  property  of  George  Kline,  the  same  being  then  woodland 
and  wholly  unimproved  ;  but  no  deed  was  then  executed.  On  the  2l8t 
January  1772,  the  sheriffalty  of  Hoge  being  expired,  a  petition  was 
filed  in  the  Court  of  Common  Fleas  of  that  county,  that  Ephraim 
Blaine,  esq.,  the  then  sheriff,  should  execute  the  deed,  ^hich  was  grant- 
ed ;  and  a  conveyance  was  made  by  him  accordingly  on  the  25th  of 
the  same  month,  but  not  acknowledged' in  open  court  until  the  6th 
April  1799,  four  years  after  the  commencement  of  this  ejectment. 

It  did  not  appear,  that  an  inquisition  had  been  taken,  condemning 
the  lands,  previous  to  the  sale. 

The  title  of  Kline  rested  on  an  application,  dated  18th  June  1769, 
for  300  acres  on  the  south  branch  of  the  Four  Miles  Run,  adjoining  a 
claim  of  Philip  Arskin,  in  Cumberland  county,  and  a  survey  made  thare- 
on  on  the  2d  May  1770,  which  had  not  been  returned  by  the  depnty 
surveyor,  into  the  surveyor  general's  office. 

The  defendant  held  under  a  warrant  to  James  Guffey,  dated 
8d  February  1785,  for  800  acres  including  an  improvement  on 
the  waters    of    the  Four    Miles    Run,  joining    land    of   William 
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Campbell  on  the  east,  along  a  dividing  ridge  between  the  waters  of 
the  said  ran  and  Loyalk^inah  creek,  whereon  interest  was  to  com- 
mence from  the  Ist  March  1768.  A  survey  of  293  acres  and  27  per- 
ches  was  made  hereon  on  the  4th  October  1785,  and  a  patent  ground- 
ed thereon,  issued  on  the  2d  October  1788.  Guffey  wrote  a  letter  to 
Duncan  on  18th  August  1788,  mentioning  that  ^'  his  right  was  first  an 
officer's  grant,  the  year  after  theporchase,  and  an  improvement  shortly 
after."  He  desired  to  know  the  right  of  Duncan ;  if  it  was  the  better 
title,  he  would  purchase  from  him.  To  this  letter  he  received  an 
answer  before  he  took  out  his  patent. 

The  defendant's  counselobjectedtothe  reading  of  the  sherifi^s  deed 
the  same  not  being  acknowledged  until  after  bringing  of  this  suit,  but 
the  court  overruled  it. 

The  deed  does  not  take  effect  from  its  acknowledgment,  but  from 
its  sealing  and  delivery.  Every  thing  relates  herein  to  the  first  act 
but  the*  acknowledgment  thereof  being  made  at  a  late  day,  the  defen- 
dant is  at  liberty  to  go  into  every  objection  against  the  sale,  which 
might  have  been  made,  if  the  deed  was  now  offered  for  acknowledg- 
ment, as  in  common  cases.    The  deed  must  be  read. 

An  exception  was  then  taken  to  the  proceedings,  for  want  of  an  in- 
quisition, which  it  was  insisted  was  necessary,  under  the  act  of  as- 
sembly of  4th  Annm. 

Sed  per  curiam.  This  part  of  the  act  cannot  possibly  relate  to 
unimproved  lands.  What  yearly  rents  or  profits  can  mere  woodlands 
yield  ?  In  Duncan's  lessee  v.  Lawrance,  it  was  ruled  on  argument 
in  Camberland  county,  by  the  judges,  at  May  assizes  1769,  that  the 
want  of  an  inquisition  on  a  vacant  lot  in  Carlisle,  did  not  vitiate  the  sale 
by  the  sheriff ;  and  the  same  resolution  also  took  place  in  this  county 
in  Johnston's  lessee  v.  Lochrey. 

The  defendant's  counsel,  in  the  course  of  the  trial,  offered  to  exam- 
ine witnesses  to  prove  the  improvements  made  by  Arskin«  The  terms 
of  the  application  of  Kline  are  binding  on  him  and  all  claiming  under 
him.  Arskin's  pretentions  included  part  of  the  lands  in  question ; 
he  held  under  an  officer's  permit,  and  sold  to  Philemon  Waters,  who 
on  the  9th  October  1783,  conveyed  to  James  Cuffey. 

By  the  court.  The  defendant  certainly  may  give  evidence  of  Ars- 
kin's improvements  in  June  1769,  in  order  to  designate  his  claim, 
called   for  by  the  plaintiff's  location,  but  not  thereby  to  build  up   an 
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adverse  independent  right  under  a  supposed  military  premission  af- 
ter the  Indian  purchase,  and  which  has  not  been  pursued  by  an 
office  right  from  1769  until  1785.  Such  great  laches  would  amount 
to  an  abandonment.  It  has  always  been  held,  that  to  secure  rights^ 
under  commanding  officers'  grants  to  the  westward,  or  mere  iuiprove- 
^lents,  before  the  treaty  at  Fort  Stanwiz,  on  the  4th  November  1768, 
office  rights  should  be  applied  for  in  a  reasonable  time.  Bat  where  is 
this  military  permit?  Let  it  be  shown,  if  it  exists ;  if  its  former  ex- 
istence can  be  ascertained,  and  it  is  lost,  let  its  contents  be  proved  by 
witnesses  who  have  seen  it.  Was  it  before  or  after  tne  date  of  Kline's 
application,  the  construction  whereof  ^ust  be  governed  by  the  previous 

claim  of  Arskin  ? 

Verdict  pro  quer. 
Mr.  Woods,  pro  quer. 

Messrs.  J.  Ross  and  Young,  pro  def. 


■♦^ 


Lessee  of  Samuel  Moobhead  against  Joseph  Peabce. 

The  proofof  the  existence  of  a  writ  of  vmdlitiont  cs^Donot,  on  which  the  sheriff  has  sold 
landfi,  may  be  supplied  by  circumstances. 

A  sheriff's  deed  not  acknowledged  in  courts  may  after  a  great  lapse  of  time  and  no  objeo* 
tion  made  to  it  by  the  debtor,  be  received  in  evidence ;  but  it  is  subject  to  every  excep- 
tion which  may  be  made  on  its  being  tendered  for  acknowledgment  The  law  of 
1700,  that  the  home-seat  of  a  debtor  snail  not  be  sold  tiU  a  year  after  judgment,  is 
now  obsolete  and  not  practiced  under. 

Ejectment  for  one  messuage  and  100  acres  of  land  in  Solem  township. 

The  plaintiff  claimed  under  a  deed  from  John  Camaghan,  esquire, 
sheriff,  dated  6th  February  1776,  proved  by  the  oath  of  William  Loch- 
rey,  one  of  the  subscribing  witnesses,  on  the  12th  March  1794>  and 
recorded  on  the  17th  of  the  same  month,  but  it  was  not  acknowledged 
in  court.  Michael  Hoof  nagle,  the  deputy  prothonotary,  drew  the  sheriff's 
deed,  and  was  the  other  subscribing  witness,  but  did  not  attend  the  trial 

This  deed  recited  a  judgment  obtained  by  James  Hamilton  agtunst 
Daniel  M'Manamy,  on  the  3d  January  1775 ;  a^./a.  thereon,  return- 
able January  term  1775,  on  which  a  levy  was  made  of  the  lands  in 
question,  as  M'Manamy's  property  ;  an  inquisition  found  at  the  house 
of  Robert  Hannah,  on  the  10th  January  1776,  condemning  the  lands; 
a  venditioni  exponas^  tested  6th  April,  15  Geo.  3,  returnable  July 
term  1775  ;  an  alias  venditioni^  tested  2d  July,  15  G-eo.  8,  returnable 
October  term  1775  ,*  and  a  pluries  venditioni^  tested  12th  October, 
15  Geo.  8,  returnable  January  term  1776,  and  a  sale  thereon  on  the 
10th  January  1776,  to  Moorhead,  for  57/.  10*.  The  receipt  for  the 
money  was  subscribed  in  the  presence  of 'Samuel  Peoplesi  another  wit- 
ness. 
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The  judgment,^. /a.  and  alias  venditioni ^  were  shown  ineyidence 
and  the  sams  and  different  dates  accurately  corresponded  with  those 
mentioned  in  the  deed ;  and  it  was  proved  that  the  first  venditioni 
9,xii  j>luries  venditioni  could  not  be  found  in  the  office,  nor  the  eze- 
ca(ion  docket  of  January  term  1776,  although  diligent  search  had  been 
made  for  them.  It  was  admitted  that  many  of  the  public  papers  had 
been  lost  and  destroyed,  owing  to  the  war  ;  the  burning  of  Hannahs; 
town,  where  the  office  was  kept,  and  the  frequent  removal  of  them  by 
a  change  of  prothonotaries,  during  the  war.  Camaghan  removed  to 
Kentucky  in  1787,  and  Moorehead  was  in  possession  of  part  of  the 
premises  conveyed  to  him. 

Daniel  M'Manamy  formerly  held  the  lands  under  a  warrant  to  him 
for  100  acres,  adjoining  the  lands  of  John  Shields  and  Lawrence 
Irwin,  at  the  mouth  of  a  small  creek  running  into  Loyalhannah,  dated 
10th  June  1772,  and  a  jsurvey  thereon  of  171  acres  51  perches,  made 
on  the  4th  August  1772,  both  of  which  were  shown  in  evidence. 

The  defendant's  counsel  excepted  to  the  reading  of  the  sheriff's 
deed,  unless  the  pluries  venditioni^  whereon  it  was  grounded,  was 
produced.  Unless  this  writ  be  shown,  or  its  existence  be  proved,  the 
&e  sale  is  unauthorized.  The  limitation  act,  §  7,  passed  26th  March 
1785,  2  Dall.  St.  Laws,  283.  provides  for  the  validity  of  sheriff's  deeds 
made  therefore  bona  Jide  and  for  a  valuable  consideration,  where 
there  has  been  quiet  and  peaceable  possession  for  six  years,  though  the 
writs  of  Jieri  facias  and  venditioni  exponas  are  not  produced  in 
court,  which  clearly  evinces  the  necessity  of  such  production,  where 
the  conveyances  have  not  been  accompanied  with  such  possession. 

Moreover,  the  sheriff's  deed  is  evidently  defective,  by  reason  of  its 
not  being  acknowledgd  in  court,  as  the  law  requires.     Act  of  4  Annsd 
1705,  §  4.  1  Dall.  St.  Laws,  69.    The  home- seat  also  of  a  debtor 
shall  not  be  exposed  to  sale,  before  the  expiration  of  one  year  after 
Judgment  is  obtained.    lb,  12« 

By  the  court.  The  objection  respecting  the  home-seat  does  not  ap- 
ply here  ;  the  land  were  not  sold  till  the  10th  January  1776,  and  the 
judgment  was  entered  on  the  8d  January  1775.  But  this  part  of  the 
law  has  long  been  deemed  obsolete,  and  has  not  been  pursued. 

Undoubtedly  a  venditioni  must  issue  to  sell  lands  by  a  sheriff.  Im« 
possible  proof,  however  is  expected  from  no  man.  Whether  ^pluries 
venditioni  issued  in  this  case,  or  not,  must  be  left  to  the  jury's  deter- 
mination, as  a  matter  of  fact.    It  will  be  their  duty  to  take  into  oon- 
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sideration  the  effects  of  a  revolationary  and  Indian  war  on  a  frontier 
village,  the  burning  of  the  town  where  the  records  were  kept,  the  fre 
quent  removal  and  loss  of  the  public  papers,  the  deed  drawn  in  the 
prothonotary's  office,  reciting  with  precision  the  different  executions 
which  have  issued,  with  their  tests  and  return  days,  which  as  far  as 
they  are  now  capable  of  examination,  appear  to  be  correct  throngh- 
out ;  the  improbability  of  an  old  sheriff's  selling  lands  without  a  writ 
impowering  him  so  to  do,  and  the  debtor's  making  no  objection  against 
the  sale  ;  on  all  these  circumstances,  they  can  form  a  judgment  satis- 
factory to  their  own  consciences.  It  may  be  added  too,  that  the  les* 
sor  of  the  plaintiff  has  been  in  quiet  and  peaceable  possession  of  the  lands 
in  part,  above  twenty  years,  and  that  the  adverse  possession  of  ihe 
residue  is  not  held  under  M'Manamy,  the  original  debtor.  (Vid. 
Aleyn  18.) 

As  to  the  want  of  an  early  acknowledgment  of  a  sheriff's  deed,  we 
determined  yesterday,  in  the  case  of  Duncan's  lessee  v.  Robeson  that 
it  derives  its  validity  from  its  execution,  and  that  the  first  act  is  re- 
spected in  law.  The  act  of  1705,  lb.  12,  directs  ^^  that  the  sheriff 
shall  give  the  buyer  a  deed  duly  executed  and  acknowledged  in  conrt, 
for  what  is -sold,  as  has  heretofore  been  used  upon  the  sheriff's  sale  of 
lands."  Most  probably  some  practice  of  this  kind  had  obtained  in 
early  times,  on  the  sheriff's  selling  the  lands  of  debtors,  which  was 

unknown  to  the  rules  of  the  common  law ;  for  on  the  best  examina- 
tion we  have  been  able  to  make,  we  cannot  find  any  previous  law  en- 
joining that  ceremony.  The  usage  of  acknowledging  sheriff's  deeds  o( 
lands,  in  the  term  succeedhig  the  sales,  is  certainly  attended  with^manj 
conveniences,  and  ought  to  be  followed ;  it  gives  debtors  and  credit* 
tors  an  opportunity  of  making  their  complaints  on  a  day  certain,  which 
are  soon  heard  and  determined,  and  much  time  and  great  expense  are 
saved  thereby.  The  words  of  the  act  however,  are  only  directory,  and 
do  not  invalidate  a  sheriff's  deed  for  want  of  an  acknowledgment  in 
court.  Such  an  acknowledgment  does  not  appear  to  be  indispensibly 
necessary  in  all  given  cases.  Suppose  a  sheriff  to  execute  the  deed  and 
receive  the  money  on  one  day,  and  die  or  become  incapable  of  acknowl- 
edging it  afterwards,  it  would  be  hard  to  say  that  the  deed  was  defect- 
ive on  that  account,  and  that  a  new  sale  must  be  had.  On  the  whole, 
we  think  that  the  present  deed  maybe  supported,  without  the  usual  ac- 
knowledgment, after  so  great  a  lapse  of  time,  and  no  objection  made 
to  it  by  the  debtor  ;  but  in  its  operation,  it  is  subject  to  every  excep- 
tion which  may  be  had  against  a  sheriff's  deed  on  its  acknowledgment 
being  tendered  in  court. 
'  The  defendant  held  under  an  application  in  the  name  of  Love^ 
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day  Allen,  for  800  acres  on  Loyalhannah  or  Ligonier  creek,  to  begin 
at  the  upper  part  of  a  place  knovm  by  the  name  of  the  Grab* tree  Bot- 
tom, and  to  extend  down  the  creek,  in  Cumberland  county,  dated  8d 
April  1769,  and  under  antoher  application  of  the  same  date,  adjoin- 
ing to  the  former,  in  the  nam  of  Elizabeth  Harrison  Hall,  and  surreys 
made  thereon ;  but  it  clearly  appearing  thafc  those  locations  were  inten- 
ded for  lands  at  the  distance  of  nine  miles  from  Fort  Ligonier,  the 
jury  without  hesitation  found  a  verdict  for  the  plaintiff. 
Messrs.  Brackenridge  and  Young,  pro  quer. 

Messrs.  Woods  and  Armstrong,  pro  def. 


> »  »  # » 


AT  NISI  PRIUS,  AT  BEDFORD,  JUNE  ASSIZES,  1798. 


CORAM*,  YEATES  ASD  SMITH,  JUSTICES. 


Lessee  of  SsifUBL  Davidson  againH  Jambs  Hetbom. 

Deed  to  A  and  B,  their  heirsftnd  assigns,  tenendum  to  A  and  B,  their  heirs  and  assigns, 
and  tol)  the  hdra  and  assigns  of  the  sunrivor  of  them,  forever,  passes  a  joint-tenancy  which 
may  be  seyered  either  by  A's  assignment  of  all  his  estate  to  tmstees  to  enable  them  to 
pa^  his  debts,  or  by  a  Judgment  and  execution,  had  against  him  in  his  life-time,  and 
the  lands  levied  on. 

Ejectbient  for  one  undivided  halt  part*  of  a  lot  of  ground  in  the 
manor  of  Bedford,  containing  17f  acres  and  11  perches. 

John  Penn,  junior,  and  John  Penn,  senior,  the  late  proprietaries, 
being  seized  of  the  premises,  hy  deed  dated  22d  September  1786,  in 
consideration  of  71/.  granted  and  conveyed  to  Bernard  Dougherty  and 
Mary  Kinkade,  their  heirs  and  assigns,  the  same  premises,  bounded, 
Ac.  ^^to  have  and  to  hold  the  same  ^^  to  the  said  Bernard  Dougherty  and 
Mary  Kinjiade,  their  heirs  and  assigns,  and  to  the  heirs  and  assigns  of 
the  survivor  of  them,  forever."  The  said  Bernard  Dougherty  after- 
wards becoming  embarrassed,  by  deed  dated  28d  June  1788,  in  con- 
sideration of  the  debts  by  him  owing,  and  of  58, ,  granted  and  conveyed 
to  Thomas  Fitzsimons,  Isaac  Hazelhurst,  Mioi;s  Fisher  and  Thomas 
Sniith,  their  heirs  and  assigns,  all  and  singular  his  lands  and  real  es- 
tate whatever,  and  all  his  personal  property,  in  trust,  to  sell  and  dis- 
pose thereof,  and  pay  the  moneys  arising  therefrom,  to  and  among 
all  his  creditors,  in  proportion  to  their  several  debts  ;  and  further  ap- 
pointed them  his  attornies,  to  all  things  necessary  in  the  premises,  &c. 
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A  judgment  was  afterwards  entered  up  at  the  suit  of  Thomas  Fitz- 
Simmons  and  others,  against  the  said  Dougherty,  and  n,  fieri  fotcias 
issued  thereon,  returnable  to  January  term  1790,  on  which  the  lot  in 
question,  marked  No.  28,  was  seized  and  taken  in  execution,  bat  no 
writ  of  venditioni  exponas  was  taken  out. 

On  the  27th  June  1797,  the  trustees  granted  and  conveyed  to  the 
lessor  of  the  plaintiff  one  moiety  of  the  said  lot,  No.  23,  in  considera- 
tion of  500  dollars. 

Mary  Kinkade  survived  Bernard  Dougherty.  On  the  5th  December 
1789,  she  married  James  Heydon.  He,  together  with  his  wife,  on 
the  4th  November  1794,  conveyed  the  premises  (inter  alia)  by  deed  to 
Patrick  Camphell  in  fee,  who  afterwards  on  the  same  day  re-conveyed 
the  same  to  James  Heydon,  his  heirs  and  assigns,  in  trust  for  the  use 
of  the  said  James  and  Mary  his  wife,  during  their  joint  lives  and  the  sur- 
vivor of  them,  remainder  to  the  heirs  of  the  body  of  the  said  Mary  by 
the  said  James,  remainder  to  the  right  heirs  of  the  said  James.  She 
died  shortly  afterwards,  and  the  defendant  held  the  whole  of  the  lot  in 
question,  under  the  deeds  from  Messrs.  Penns  and  Campbell. 

Two  questions  of  law  arose  on  the  trial.  1.  Whether  an  estate  in 
joint  tenancy  was  conveyed  by  the  deed  of  1786  7  2.  And  if  so,  whether 
it  had  been  severed  in  the  life  time  of  Dougherty. 

Mr.  Duncan  for  the  plaintiff.  The  operation  of  the  conveyance 
from  Messrs.  Penns  creates  a  joint  tenancy.  The  estate  granted  there- 
by possesses  the  four  properties  peculiar  to  joint  tenancy,  unity  of  in- 
terests, title,  time  and  possession.  2  Bl.  Com.  180.  If  lands  be  given 
to  two  and  the  heirs  of  one  of  them,  this  is  a  good  jointure,  the  one 
has  a  freehold  and  the  Other  a  fee  simple ;  so  if  given  to  two  and 
the  heirs  of  the  body  of  one  of  them,  the  one  has  a  freehold  and  the 
other  a  fee  tail.  lb.  181.  Lit.  §  285.  Reliance  will  be  placed  on  the 
subsequent  words  of  the  tenendum^  '^  to  the  heirs  and  assigns  of  the 
survivor  of  "  them."  But  what  effect  do  they  produce  ?  Are  they 
not  merely  descriptive  of  a  jointure  in  estate?  Though  superadded 
they  are  at  best  but  superfluous.  They  do  not  operate  by  way  of  lim- 
itation, and  our  adversaries  will  find  some  difficulty  in  arranging  the 
nature  oft  his  property  under  any  other  class  than  that  of  joint-tenancy. 
What  species  of  estate  will  they  denominate  it  ?  If  under  the  words 
of  tenure,  it  would  necessarily  and  at  all  events  go  to  the  survivor,  a 
most  ingenious  method  of  protecting  the  lands  of  an  aged  person 
from  his  creditors  is  discovered,  and  they  could  not   be  affected  by 
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Judgments  and  execution  for  his  just  debt !  It  is  admitted  in  2  Yern. 
223,  that  a  deed  to  A.  andB.  of  lands  equally  to  be  divided  between 
them,  and  to  the  surviyor  of  them,  passes  a  joint- tenancy. 

2.  Taking  it  for  granted,  that  a  joint-tenancy  passed  by  the  deed,  it 
contended,  that  it  may  be  destroyed  either  by  the  assignment  in  trust , 
or  by  the  judgment  and  execution. 

The  former  was  a  yalid  deed  for  a  good  and  valuable/ consideration 
and  for  an  honest  purpose  to  pay  just  debts,  and  divested  all  the  inter* 
est  of  Dougherty  in  this  lot.  Even  a  lease  by  one  joint-tenant  during 
his  life  to  another,  has  been  thought  by  some  to  determine  the  jointure, 
as  the  lease  he  made  continued  as  long  as  he  lived.  Go.  Lit.  198.  a. 
Joint-tenancy  being  odious  in  equity,  where  there  are  three  joint-ten- 
ants for  a  term  of  years,  and  one  mortgages  his  third  part  it  severs  the 
joint  estate.  1  Salk.  158.  Even  if  this  had  been  a  deed  in  trust  for 
the  uses  of  Dougherty's  will,  it  would  have  produced  the  same  con- 
sequeBce ;  for  though  a  joint  estate  is  not  devisable,  it  is  otherwise  of 
a  feoffment  to  uses.  8  Burr.  1496-T.  If  a  judgment  be  had  and  an 
execution  sued  out  against  one  joint-tenant  in  his  life,  it  shall -bind  the 
survivor.  Go.  Lit.  184.  b.  8  Bac.  Abr.  210. 

Mr.  Hamilton  for  the  defendant.  Gourts  of  justice  formerly  favor- 
ed joint-tenancy,  but  it  is  now  otherwise.  How  the  word  heirs  came 
to  signify  the  heirs  of  one  of  them,  so  as  to  exclude  the  heirs  of  him 
who  died  first,  is  only  to  be  determined  on  feudal  principles.  8  Bac. 
204.  IF  an  estate  be  limited  to  husband  and  wife,  and  the  heirs  of 
the  body  of  the  husband,  they  are  joint-tenants  for  life  ;  if  he  makes 
a  feoffment,  this  will  be  a  discontinuance  to  his  issue  ;  if  he  suffers  a 
common  recovery  with  single  voucher,  this  will  bind  neither  issue  nor 
remainders.  3  Bac.  Abr.  191.  Neither  can  the  husband  charge  such 
lands  held  with  his  wife  in  joint-tenancy  by  recognizance.  Jb.  1  Bol. 
Abr.  846. 

The  words  of  the  conveyed  must  determine  the  intention  of  the  par- 
tJeSf  Call  the  estate  by  whatever  name  you  please,  it  was  the  design 
of  ^6  deed,  that  the  lot  should  go  to  ''  the  heirs  and  assigns  of  the 
survivor  ;"  and  it  would  have  been  idle  to  have  superadded  these  words, 
to  what  was  a  clear  joint-tenancy  before,  if  something  more  had  not 
been  contemplated. 

The  validity  of  the  assignment  may  be  justly  questioned.  It  cer- 
tainly would  not  be  sanctioned  in  England.  The  system  of  the  bank- 
rupt laws  is,  that  the  effects  of  a  bankrupt  shall  be  taken  out  of  his 
own  possession,  and  divided  equally  amongst  all  his  creditors.  A  deed 
of  a  man's  whole  estate  to  trustees  of  his  own  naming,  is  an  act  of 
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bankruptcy  in  itself,  and  defeats  the  whole  bankrupt  law.     2  Burr. 
829,830. 

In  this  deed  are  couched  unlimited  powers  to  dispose  of  all  the  gran- 
tor's real  and  personal  estate,  collect  his  debts,  &c.  But  it  is  not 
granted  to  creditors.  Suppose  there  had  been  sufficient  to  pay  all  the 
debts  of  Dougherty,  without  selling  the  present  lot  of  ground,  would 
the  trustees  be  authorized  to  dispose  of  it  ?  May  it  not  be  compared 
to  the  case  of  an  absolute  deed  on  the  fuce  of  it,  accompanied  with  a 
defeasance  on  payment  of  a  certain  sum  of  money, 'which  is  no  more 
than  a  mere  morgage  ? 

The  mere  levying  lands,  without  a  venditioni  issued,  cannot  be 
called  an  execution  executed. 

Yeates  J.  My  brother  Smith  being  a  nominal  trustee  in  the  -deed  of 
assignment,  though  wholly  uninterested,  utterly  refuses  taking  any  part 
in  th3  cause.  I  for  my  own  part,  feel  no  difficulty  on  either  question. 
The  words  made  use  of  in  the  original  deed  correctly  describe  an  estate 
in  joint-tenancy.  The  expressions  in  the  latter  part  of  the  clause  of 
tenendum,  about  which  the  difficulty  is  raised,  exclude  any  doubt  re- 
specting the  grammatical  construction,  to  whose  heirs  the  ultimate  fee 
ig  to  go. — ^We  need  not  on  this  occasion  recur  to  feudal  principles  for 
the  solution  of  the  question.  In  fact,  the  superadded  words  mean  no 
more  than  what  the  law  would  imply  without  them.  They  may  be  justly 
styled  legal  tautology j  and  fairly  fall  within  the  known  maxim,  ^^  ex* 
pressio  eorum  quoe  tacite  insunt  nihil  operatur.  " 

The  cases  read  by  the  defendant's  counsel  relating  to  baron  and  feme 
holding  an  estate  in  joint- tenancy,  are  exceptions  to  the  general  rule, 
and  only  prove  it.  Between  them  there  are  no  moieties,  being  consid- 
ered one  person  in  law.  8  Bac.  191.  A  husband  joint- tenant  may 
not  charge  the  lands  held  with  his  wife,  by  recognizance,  but  others 
may.  Go.  Lit.  184,  6.  His  feoffment  may  not  be  good,  but  it  will 
scarcely  be  asserted,  that  one  joint- tenant  may  not  determine  the  estate 
by  his  deed. 

The  deed  to  the  trustees  vests  in  them  all  the  real  and  personal  estate 
of  Dougherty,  to  enable  them  to  discharge  his  debts,  in  proportion  to 
the  just  demands  of  his  several  creditors.  It  does  the  same  thing,  as 
would  be  effected  with  more  expense  by  the  bankrupt  laws,  and  is  more 
beneficial  in  another  light  to  the  creditors,  as  there  is  no  allowance  to 
be  made  to  the  debtor,  in  case  of  his  paying  10^.  or  lbs.  in  the  pound. 
I  agree,  that  during  the  operation  of  the  bankrupt  acts,  the  creditors 
would  not  be  bound  by  this  assignment  but  it  lies  only  with  them  to  im- 
peach it.    It  is  premature  to  decide  how  matters  would  be,*  in  case  the 


r" 


1799]  OF  PENNSYLVANIA.  468 


debts  were  fullj  paid,  and  surplus  examined.  The  assignment  charges 
the  legal  estate  and  operates  as  a  severance.  The  execution  issued  on 
the  judgment  has  the  same  effect.  If  Dougherty  had  died  immediately 
afterwards,  a  venditioni  exponas  might  have  been  taken  out  and  the 
lands  sold  forthwith,  without  any  scire  facias.  On  both  points,  there- 
fore, I  am  of  opinion  with  the  plaintiff. 

Verdict  pro  quer. 


■♦■•* 


Lessee  of  Bigharb  Neave,  sen.,  and  Richard  Nbavb,  jun.,  against 
Jonathan  Edwards  and  George  Weisoarvbr. 

An  improTement  abandoned,  gives  no  claim ;  bat  when    made  bona  Jlde  and  duly 
followed  up,  will  be  preferred  to  a  general  IndeecriptiTe  warrant,  witliout  a  suiTej. 

« 

Ejectment  for  one  messuage,  6  acres  of  meadow,  20  acres  of  arable 
land,  and  145  acres  of  woodland,  in  Bedford  township. 

The  plaintiff  claimed  under  a  warrant  to  James  Caldwell,  for  400 
acres  in  the  forks  of  Dunning's  creek,  including  his  improvement,  in 
Cumberland  County,  -dated  31st  May  1763  ;  a  survey  thereon  of  850 
acres  and  allowance  by  Richard  Tea,  on  the  16th  May  1765,  and 
sundry  mesne  conveyance.     It  being  afterwards  discovered,  that  the 

survey  included  patented  lands  held  under  an  elder  right,  a  warrant  of 
re-survey  was  obtained,  upon  which  a  re-survey  was  made  by  George 
Woods,  on  the  3d  May  1776,  containing  586  acres  and  125  perches 
excluding  the  patented  lands,  but  including  the  defendant's  house 
and  claim,  which  were  also  comprehended  within  the  lines  of  the 
original  survey. 

The  defendants  produced  witnesses,  who  swore,  that  in  August 
1762,  one  Robert  Owings  made  improveraents]on  the  land,  by  building 
a  small  cabin,  clearing  a  field  of  near  two  acres,  inclosed  with  a 
brush  fence,  and  planting  com  therein.  In  the  spring  following  the 
settlers  were  driven  ofi  by  the  Indians.  Owings  left  the  place  amongst 
the  rest,  and  never  returned. 

In  1776,  Robert  Adams,  jun.  understanding  that  Owings  had  relin- 
quished all  claim,  came  to  the  old  improvement  and  cleared  a  small 
spot  for  hemp-seed.  In  the  succeeding  year  he  raised  another  small 
cabin,  and  was  then  driven  off  by  the  Indians.  Weisgarver  lived  about 
three  miles  distant,  and  took  possession,  but  not  claiming  under 
'Owings.  .About  1783,  he  applied  to  Adama  to  purchase  his  improve- 
ment. 
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The  plaintiff's  coansel  offered  to  prove,  that  Omngs  had  entirely 
given  up  his  claim  before  the  survey  1765,  but  were  stopped  by  the 
court,  who  said  there  was  already  given  full  and  satisfactory  evidence 
of  an  abandonment.  Owings  quitted  his  cabin  in  1763,  and  never 
returned  nor  claimed  the  land.  Under  a  warrant  like  the  present, 
not  precisely  descriptive  of  particular  lands,  and  when  there  was  much 
vacant  land  in  the  forks  of  Dunning's  creek,  a  fair  bonafidt  settle- 
ment made  before  the  survey,  and  continued  from  time  to  time,  unless 
interrupted  by  the  enemy,  would  be  entitled  to  the  preference.  Here 
no  less  than  850  acres  \rere  surveyed  under  a  400  acres  warrant, 
But  circumstanced  as  this  case  is,  the  plaintiff's  title  must  necessarily 

prevail. 

Verdict  pro  qtier.  insfarUer, 

Messrs.  Hamilton,  Duncan'  and  Woods,  pro  quer. 

Messrs.  Brown  and  Riddle,  pro  d^. 


»  •  #» 


AT  NISI   PRIUS,    AT    READING,    SEPTEMBER    ASSIZES, 

1799. 

CORAM,  YEATBS  AND  SMITH,  JUSTICES. 

John  Ludwice  assignee  of  Jacob  Bollinger,    against   Michael 

Croix. 

One  having  a  good  defence  against  his  bond,  promises  ^to  pay  it,  and  thereby  indnceB 
a  fperson  to  procure  the  assignment  thereof,  he  shall  be  concluded  aliter,  when 
ignorant  of  his  defence,  he  acknowledges  his  liability,  after  the  assignment 

• 

Debt  550/.  Plea,  payment,  with  leave  to  give    the  special  matter 
in  eyidence.    Replication  non  solvit  and  issue. 

The  facts  on  the  trial  appears  as  follow : 

Bollinger,  an  inhabitant  of  North  Carolina,  an  adventure  of  slender 
property,  claimed  a  right  to  1, 152  000  acres  of  land  in  PowePs  YaUey 
in  the  state  of  Kentucky,  under  a  pretended  survey  made  on  the  18tk 
June  1795.  This  survey,  on  the  face  of  it,  bore  the  plainest  marks 
of  a  forgery,  and  was  admitted  to  be  such  by  the  plaintiff's  couBsel 
On  the  8th  June  1796,  he  conveyed  these  lands  to  the  defendant  sod 
four  others,  in  consideration  of  one  cent  per  acre ;  and  the  defendant 
paid  him  200/.  in  goods,  and  gave  him  two  bonds  conditioned  for  the 
payment  of  275/.  each,  by  instalments. 

One  of  these  bonds  had  been  assigned  to  one  Eckenwelder,  whom  the  de- 
fendant had  satisfied.    The  other  formed  the  subject  of  controversy,  and 
had  been  assigned  to  the  plaintiff  on  the  24th  June  following.   No  part 


1799]  OP  PENNSYLVANIA.  465 

i 

o(  the  consideration  appeared  to  have  been  paid  by  the  other  pur- 
chasers for  their  proportions  of  the  lands ;  and  Bollinger  disappeared 
shortly  after  his  conveyance.  While  the  defendant  believed  he  had 
a  good  title  to  the  enormous  quantity  of  230,400  acres  of  land,  and 
within  two  or  three  months  after  the  contract  the  defendant  was 
well  satisfied  with  his  bargain,  and  having  heard  that  the  plaintiff 
had  got  one  of  the  bonds  by  assignment,  acknowledged  in  the  pres- 
ence of  two  witnesses,  that  he  must  pay  it  off.  On  this  circum- 
stance the  plaintiff's  counsel  relied  for  the  recovery,  and  submitted 
the  matter  to  the  court  vrithont  argument. 

Sedper  our.  If  the  plaintiff",  ignorant  of  the  unfairness  of  the 
original  transaction,  had  been  induced  to  obtain  the  assignment  of 
,  the  obligation,  by  the  defendant's  promise  to  pay  it,  the  latter  ought 
to  be  bound  by  his  engagement,  notwithstanding  the  great  hard- 
ship of  the  case ;  for  he  would  be  the  cause  of  the  deception,  and 
his  admiss^n  would  operate  as  a  new  contract  between  himself  and 
the  plaintiff.  But  the  acknowledgments  in  the  present  instance, 
could  not  have  influenced  the  plaintiff's  conduct,  having. been 
made  several  months  after  the  assignment. 

Equity  will  relieve  against  a  plain  mistake,  or  misapprehension, 
or  against  ignorance  of  title,  though  not  under  all  given  circum- 
stances.    1  Vem.  32.  Vez.  126,  400.  2  Bro.  Cha.  Eep.  150.  1  Fon- 
bla.  106.     To  make  a  receipt  in  full  of  all  demands,  a  conclusive 
bar,  it  must  be  given  with  full  knowledge  of  all  the  facts.  Espin. 
Ni.  Pri.  174.  Vide.  Ih.  156.    And  one  may  avoid  a  promise,  by 
showing  there  was  do  consideration  for  it.  1  H.  Bla.  64.    An  indor- 
serof  a  bill  of  exchange,  discharged  by  the  laches  of  the  indorsee,  in 
not  giving  due  notice  of  its  non-acceptance,  and  afterwards  mak- 
ing a  subsequent  promise  to  pay  the  bill,  being  ignorant  at  the 
time  that  he  was  no  longer  bound  to  pay  the  same,  the  same  shall 
not  bind  him.  5  Burr.  2670.  • 

As  between  the  obligor  and  obligee,  who  had  swindled  him 
already  out  of  475/.,  no  possible  doubt  could  exist.  The  assignee 
of  a  bond  takes  it  at  his  own  peril,  subject  to  every  defence,  which 
might  be  set  up  against  the  obligee.  1  Dall.23.  and  the  admissions 
of  the  defendant  after  the  assignment,  while  his  delusion  continued 
as  the  fancied  proprietor  of  a  large  tract  of  country,  cannot  con- 
clude him  on  any  principle  of  law,  equity  or  good  conscience. 

The  plaintiff  suffered  a  nonsuit. 

Mr,  Oljmcr,^^  quer.    Mr.  Spayd,  pro  def. 
Voi-.  II.  30 
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^  Geobgb  Gasdneb,  jr.  SLgadnst  Ohbibtian  Madeiba. 

In  crim.  con.  where  the  injurj  ia  stated  to  have  been  committed  within  certain  dajs, 
proof  of  improper  freedoms  must  he  first  had  within  the  limited  period. 

Tb£8pas&  and  crim.  oon.  The  plaiutiff  declared,  that  the  defen- 
dant on  the  iBt  January  1796,  and  at  diners  other  times,  £rom  thence 
until  the  1st  November  following,  made  an  assault  on  Margaret  the 
wife  of  the  plainti£^  and  her  did  ra  vieh,  lay  with,  and  carnally  know, 
per  qttod  consortvwm,  amiHty  &c* 

The  plaintiff  called  several  witnesses,  but  could  not  establish  any 
improper  freedoms  between  the  defendant  and  his  wife,  within  tlie 
times  declared  for.  He  then  proposed  to  examine  other  witnesses 
to  show  acts  of  lewdness  between  them,  subsequent  to  the  1st  Kov* 
ember  1796,  and  before  the  bringing  of  the  aotioa  which  was  ob- 
jected to  by  the  defendant's  oounseL 

By  the  court.  In  general,  the  time  of  an  injury  being  commit- 
ted, is  no  more  a  material  part  of  the  complaint^  than  it  Is  of  a  con- 
tract. Gib.  Law  Evid,  288.  But  where  a  trespass  ia  alleged  to 
have  been  committed  between  certain  days,  it  would  be  a  surprise 
on  the  defendant,  not  to  confine  the  proof  to  the  times  laid,  (Boll. 
Ki.  Pri.  86,)  in  the  first  instance;  after  laying  a  reasonable  ground 
to  infer  an  improper  connection  between  the  parties,  within  the 
limited  period,  the  court  will  be  more  liberal  afterwards,  in  veem- 
ing  other  evidence  of  indecent  conduct  at  different  times,  tending 
to  show  the  criminal  views  and  acts  of  the  parties. 

The  plaintiff  suffered  a  nonsuit. 

Messrs^  Biddle  and  Spay d,  pro  qtm*. 

Messrs.  Hopkins  and  Evans,  pro  dfff. 


-»^ 


BmD  *  Wilson,  William  NiohoIs  and  Johk  Adlum,  administra- 
tors of  Jakes  Wilson,  Esq.,  for  the  use  of  Geobge   Habbisok 
against  William  Lewis,  Bees  Koobe,  Biohabd  Lewis  and  Hat- 
,  THBW  BsooK,  junior.  f. 

Wheje  one  ia  bound  to  do  an  act,  or  pay  moi^ejr  at  a  day  oertftiSf  thongpi  after  the  daj 
the  election  of  the  obligor  is  gone  at  law,  yet  in  a  hard  case  equity  ii  aeems  wodld 
relieye. 

Dert  12:,226/*  lOs.  Plea  payment,  with  leave  to  give  the  special 
matter  in  evidence. 

The  obligation  was  dated  on  the  81st  October  1796,  oondition- 
ed  for  the  payment  of  S07il.  isM  .  on  the  81st  October  1797, 
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and  3074/.  28.  6d,  on  the  31st  October  1798,  without  intereet,  in 
cash,  or  the  bonds  and  notes  of  James  Wilson,  due  on  the  said  dajs 
respectively ;  accompanied  with  a  warrant  of  attorney  to  enter  np 
judgment. 

Two  receipts  were  indorsed  thereon,  the  first  for  4812.  10^.  on 
the  13th  November  1797,  and  the  second  for  14682.  2s.  9d.  on  the 
37th  December  following ;  which  it  was  admitted,  were  paid  by 
notes  of  Mr.  Wilson.  On  the  27th  February  1798,  the  bond  was 
intbrmally  assigned  to  Harrison  in  trust,  and  on  the  7th  March  fol- 
lowing, judgment  was  entered  up,  and  a^fteri  faoioB  issued  to  the 
then  next  term.  On  application  to  the  Court  of  Common  Pleas, 
the  proceedings  were  stayed,  and  the  cause  was  put  at  issue.  Two 
notes  of  the  intestate,  due  before  the  Blst  October  1797,  surmount- 
ing the  balance  due  on  the  first  instalment,  were  tendered  to  the 
plaintiff's  attorney  on  the  7th  April  following,  and  the  excess  was 
required  to  be  credited  on  the  second  instalment ;  but  the  same 
were  refused,  and  the  notes  were  lodged  in  the  prothonotary^s  office. 

It  a{5peared,  that  the  bond  was  given  in  payment  of  several  tracts 
of  land  at  Birdsborough,  sold  by  Mark  Bird,  esq.,  the  agent  and 
brother-in-law  of  Mr.  Wilson,  at  public  vendue  on  the  2d  May 
1796,  and  that  the  conditions  of  the  sale  were  as  follow :  That  ^^one 
third  of  the  purchase  money  should  be  paid  on  the  delivery  of  the 
title  deeds,  one  third  in  one  year,  and  the  remainder  in  two  years 
thereafter ;  that  all  bonds  or  notes  of  the  owner,  due  at  the  time  of 
any  payment,  should  be  taken  by  him  as  cash ;  that  the  tenant's 
part  of  the  crops  should  be  reserved  to  them  ;  and  that  the  owner 
should  make  a  title  dear  of  all  incumbrances,  and  give  up  posses- 
sion on  receiving  the  first  payment." 

At  the  time  of  the  sale,  Mr.  Wilson's  bonds  and  notes  had  fallen 
into  discredit,  and  had  sunk  in  value,  to  ten  shillings  in  the  pound, 
and  were  sold  publicly  at  that  rate.  His  lands  accoidingly  on  an 
average,  sold  near  one  third  higher  than  their  supposed  real  value 
in  specie,  on  account  of  his  paper  being  receivable  in  payment. 

Six  mortgages  of  the  premis^Mtnd  other  tracts,  of  different  dates, 
remained  on  record,  though  the^ppeared  on  examination  to  have 
been  satisfied,  except  the  one  third  part  of  a  fiunily  mortgage ;  con 
ceming  which  likewise,  there  were  strong  presumptions  of  payment. 

In  May  1795,  John  Lewis  Bard  obtained  a  lease  and  possession 
of  the  Cirdsborough  estate  fix)m  the  intestate  for  eleven  years ;  but 
nineteen  days  before  the  sale,  he  covenanted  to  release  and  sur- 
render all  his  interest  therein,  upon  his  receiving  all  moneys  due 
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to  him  from  his  landlord  upon  settlement,  and  being  allowed  to 
hold  Hopewell  Forge  and  lands  for  one  year,  rent  free.  The 
money  due  to  Bard,  not  being  paid  by  Wilson,  the  former  refused 
to  deliver  up  the  possession  of  the  demised  premises,  and  in  Septem- 
ber 1796,  proceedings  were  instituted  against  him  under  the  land- 
lord and  tenant  act,  when  he  obtained  a  verdict  and  judgment  to 
continue  in  possession,  until  his  demand  should  be  satisfied.  He 
accordinly  received  the  landlord's  part  of  the  crops,  valued  at  171 Z. 
On  the  trial,  the  defendants  insisted,  that  they  should  be  allowed 
to  settle  the  balance  due  on  the  first  instalment  of  the  bond,  by  the 
two  notes  which  had  been  tendered,  agreeably  to  the  conditions  of 
sale ;  and  although  they  did  not  press  for  an  immediate  credit  for 
the  value  of  the  crops,  yet  they  urged  their  loss  thereof,  as  a  failure 
of  performance  on  the  part  of  the  intestate  which  would  dispense 
with  the  strict  legal  operation  of  the  obligation. 

The  plaintifi's  counsel  contended,  that  the  defendants  had  sol- 
emnly. e*ngaged  to  pay  the  first  instalment  on  the  31st  October 
1797,  and  not  in  April  1798,  and  that  a  punctual  performance  was 
of  the  utmost  moment  to  a  person  who  sold  real  property  to  relieve 
himself  from  embarrassments. 

The  recept  of  the  two  sums  in  November  and  December  1797, 
by  the  intestate*  was  mere  matter  of  condescension  in  him,  but  he 
was  not  bound  to  stretch  his  indulgence  further,  and  much  less 
was  his  assignee  so  bound. 

It  is  perfectly  notorious  throughout  all  the  counties  in  the  state, 
that  many  incumbrances  continue  unsatisfied  on  record,  after  being 
fully  paid  oif ;  such  were  the  present  mortgages,  which  never  could 
affect  a  purchaser. 

A  vendor  of  lands,  though  he  warrants  the  title  and  covenants  to 
save  the  vendee  harmless,  is  not  responsible  for  the  unlawful  acts  of 
strangers.  Here  Bard  agreed  to  surrender  up  his  lease  and  posses 
sion ;  his'subsequent  refusal  ought  not  to  prejudice  the  plaintifis.  At 
th*e  utmost,  defendants  can  only  be  entitled  to  be  allowed  the  value 
of  the  crops.  ^ 

The  great  question  is  whether^e  defendants  can  insist  on  the 
delivery  of  the  notes,  after  the  day  of  judgment.  On  this  point,  the 
law  is  clear  and  express,  that  where  one  is  bound  to  do  a  certain 
act,  or  pay  a  sum  of  money  on  or  before  a  particular  day,  the  obli- 
gor has  the  election  before  the  day  of  payment ;  but  after  the  day 
and  no  tender  made,  his  election  is  gone  and  the  obligee  may  de- 
mand which  he  pleases.  And  so  is  the  current  of  all  the  cases. 
Co.  Lit.  90.  J,  145.  a.  2  Co.  86, 37.  5  Vin.  217,  pi.  18.  Bro.  Dette,  pL 
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159.  Gilb.   Law  Evid.  188.    1  Powel  contra.  408,  409.    1  Rol. 
Abr.  126.  2  Eol.  Abr.  519. 

The  court,  in  their  charge  to  the  jury,  said,  that  though  it  was 
highly  probable,  the  whole  of  the  mortgage  moneys  had  been  paid 
off  before  the  sale  in  1796,  yet  as  the  purchasers  were  to  receive 
a  title  clear  of  all  incumbrances,  on  their  making  the  first  payment, 
under  the  conditions  of  sale,  they  were  not  bound  to  hunt  up  proofs, 
or  to  make  their  other  payments,  until  satisfaction  was  ]*egularly 
entered.  As  to  the  crops  in  the  groijnd,  Bard  cannot  be  considered 
as  a  stranger,  but  as  holding  under  Mr.  Wilson.  The  release  of  his 
tenancy  did  not  take  effect  until  the  sum  due  to  him  was  discharged, 
and  he  was  accordingly  continued  in  possession  by  a  court  compe- 
tent to  the  determination  of  the  fact.  Both  these  circumstances, 
therefore,  will,  on  legal  principles,  operate  to  excuse  the  defendants 
from  not  delivering  the  notes,  or  paying  the  money  on  the  precise 
day  stipulated,  as  the  first  breach  of  contract  took  place  on  the  part 
of  the  vendor.  And  if  we  recur  to  the  conditions  of  sale,  it  is 
expressly  declared,  that  "  all  bonds  or  notes  of  the  owner,  due  at 
the  time  of  any  "  payment,  shall  be  taken  by  him  as  cash,"  how- 
ever the  condition  of  the  obligation  may  be  penned. 

But  admit  for  a  moment,  that  neither  of  those  circumstances  had 
existed,  and  that  strioto  jure  the  election  of  the  obligora  ceased 
after  the  day  of  payment,  would  not  a  court  of  equity  have  granted 
relief  against  the  rigor  of  the  law,  in  a  case  of  suck  clear  hardship  ? 
We  are  inclined  to  think  a  chancellor  would  deem  himself  bound 
to  interpose.  Here  the  lands  were  publicly  sold  on  the  terms  of 
receiving  the  owner's  bonds  or  notes  as  cash  ;  that  species  of  paper 
credit  was  then  bought  at  a  discount  of  50  per  cent  in  the  market,and 
the  lands  were  generally  sold  for  one-third  beyond  their  real  value, 
merely  on  that  ground.  The  depreciation  of  the  intestate'  sbonds  and 
notes  arose  either  &om  his  fault  or  misfortune,  and  did  not  depend  on 
matters  of  a  public  nature ;  if  they  had  appreciated  to  par,  the  buy- 
ers must  have  sustained  the  loss  on  the  speculating  contract.  Why 
should  they  not  profilt  by  a  di|^rent  event  when  the  risk  has  been 
run  ?  We  know  of  no  similar  book  cases,  and  must  therefore  be  gui- 
ded by  the  reason  and  justice  of  the  transaction,  and  the  evident 
intention  of  the  parties.  In  the  authorities  cited  by  the  plain- 
tiff's counsel,  the  alternatives  of  the  contract  bear  some  equality 
towards  each  other  in  point  of  value ;  but  suppose  a  case  of  great 
And  striking  inequality,  as  that  A  on  the  purchase  of  an  article  of 
small  value,  is  bound  to  pay  to  B  100  pepper  corns,  100  bushels 
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of  wheat,  or  500/.  at  a  day  certain,  and  the  pepper  corns  or  wheat 
have  not  been  tendered  at  the  day,  would  not  eqnity  prevent  the 
exaction  of  the  500/.  and, mitigate  the  severity  of  the  law,  as  a 
hard  bargain  which  ought  not  in  good  conscience  to  be  executed  ? 
The  common  sense  of  mankind  will  Afford  a  ready  answer. 

Verdict  for  defendants,  and  lOZ.  135.  6rf.  certified  to  be  due  to 
them  from  the  plaintiffs. 

Messrs.  Hopkins  and  Evans,  pro  quer. 
Messrs.  Read  and  Biddie,  pro  def. 


Adah  Swenk  against  Dakisl  Stout. 

r 

Narr,  in  coyenant  on  a  general  warranty  of  lands,  stating  that  the  defendant  had  no 
title  at  the  time  of  sale,  that  an  ejectment  had  been  brought  against  plaintiff  bj  a 
stranger,  of  which  he  gave  the  defendant  notice,  and  that  he  had  been  afterwards 
evicted  in  due  course  of  law,  held  sufficient  on  demurrer. 

Berks  connty,  ss.   ' 

Daniel  Stout,  late  of  Berks  county,  yeoman,  was  summoned  to  an- 
swer Adam  Swenk  of  a  plea  that  he  hold  unto  him  certain  covenants, 
according  tothe  force,  form  and  effect  of  a  certain  deed  poll  by  the 
said  Daniel  to  the  said  Adam,  made,  &c.  and  whereupon  the  said  Ad- 
am by  John  Spayd,his  attorney,saith,  that  on  the  11th  day  of  August, 
cmno  domini  1788,  at  the  county  aforesaid,  the  said  Daniel,  by  a  cer- 
tain deed  poll,  with  his  seal  sealed  and  now  brought  here  into  court, 
the  date  whereof  is  the  day  and  year  aforesaid,  for  and  in  considera* 
tion  of  the  sum  of  55/.  to  him  in  hand  paid  by  the  said  Adam,  did 
grant,bargain,  sell,releaseand  confirm  unto  the  said  Adam,and  to  Ub 
heirs  and  assigns,  a  certain  piece  or  parcel  of  land,  &c.  situate,  &e. 
together  with  all  and  singular,  &c.,  to  have  and  to  hold  the  said  prem- 
ises unto  the  said  Adam,  his  heirs  and  assigns,  to  and  for  his  and 
their  own  proper  use  and  benefit  forever ;  and  the  said  Daniel  by  the 
same  deed  poll  did  covenant,  promise  and  grant  to  and  with  the  said 
Adam,  that  he  the  said  Daniel  and  his  heirs,  the  before  described 
tract  of  land,  hereditaments  arid  premises  by  the  said  deed  poll  grant- 
ed, or  mentioned  or  intended  so  to  be,  with  the  appurtenances,  unto 
the  said  Adam,  his  heirs,  and  assigns,  against  him  the  said  Danid, 
and  his  heirs,  and  against  all  and  every  person  or  persons  whomso** 
ever,should  and  would  warrant  and  forever  defend,as  by  the  aforesaid 
deed  poll  more  fully  may  appear.  And  the  said  Adam  in  fact  saitb, 
.  that  the  said  Daniel  at  the  time  of  the  bargain  and  sale  aforesaid,  had 
not  any  right  or  title  whatsoever  to  the  piece  or  parcel  of  land  afore- 
said, or  any  part  thereof,  and  that  he  the  said  Adam,  being  in  pos- 
session thereof  under  the  said  Daniel,  was  by  a  certain  Timothy  Peace- 
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uble,  lessee  of  William  Witman,  junior,  impleaded  in  an  action  of 
trespass  and  ejectment  of  and  concerning  the  premises,  to  wit,  in 
the  Ooort  of  Common  Pleas,  held  at  Beading  for  the  said  county  of 
Berks,  on  the,  &c.  before,  &c.  of  which  said  action  the  said  Daniel 
then  had  notice,  to  wit,  at  the  county  aforesaid.  And  the  said 
Adam  farther  saith,  that  he  the  said  Daniel  then  and  there  having 
notice  of  the  action  aforesaid  against  the  said  Adam,  did  not  war- 
rant and  defend  the  premises  unto  him  the  said  Adam ;  and  he  the 
said  Adam  not  having  anything  to  say  why  the  said  Timothy  Peace- 
able should  be  precluded  from  recovering  the  premises  aforesaid  the 
court  afterwards  did  consider  that  the  aforesaid  Timothy  should  re- 
cover his  term  yet  to  come  in  the  same  premises  and  so  the  said 
Adam  was  evicted  &om  the  same  preiAises  in  due  course  of  law, 
of  whicli  the  aforesaid  Daniel  also  had  notice,  to  wit,  at  the  county 
aforesaid ;  nevertheless  the  aforesaid  Daniel,  although  often  required, 
hath  not  rendered  unto  the  said  Adam,  other  land  in  lieu  of  the 
premises,  nor  the  value  thereof,  nor  hath  he  satisfied  the  said  Adam 
in  any  manner  whatsoever,  although  often  requested  so  to  do,  «tod 
therefore  the  said  Adam  saith  that  he  the  said  Daniel  hath  not  kept 
his  covenant  aforesaid,  but  hath  broken  the  same,  and  hitherto  hath 
refhsed  and  still  doth  refuse  to  keep  the  same,  to  the  damage  of  the 
said  Adam  500  dollars,  and  therefore  he  brings  this  suit,  &c, 
Pledges,  Ac.  To  this  declaration  there  was  a  general  demurrer, 
which  came  on  fqr  argument  at  Nisi  Prius  by  consent. 

Mr.  Olymer  for  the  defendant,  in  support  of  the  demurrer,  excep- 
ted to  the  declaration,  that  it  did  not  state  that  the  lessee  of  Wil- 
liam Witman  had  the  eldest  title  to  the  lands,  or  even  a  legal  title. 
The  want  hereof  was  held  fatal  in  Kirby  v.  Hansaker.  Cro.  Jac- 
315.  In  covenant  for  enjoyment  without  eviction,  a  breach  that 
a  stranger  recovered  in  ejectment  is  not  good,  without  showing  that 
lie  had  the  elder  title,  tiiough  there  was  a  rejoinder  that  the  re- 
covery was  by  covin,  and  a  verdict  for  the  plaintiff. 

In  covenant  on  a  sale  of  lands  with  warranty,  breach  that  I.  S. 
having  a  legal  title,  entered  and  expelled  the  plaintiff  by  due 
process  of  law ;  held  insufficient,  for  he  might  have  had  a  law- 
fiil  title  under  the  plaintiff.  Wooten  v.  Hele.  1  Lev.  801.  1  Mod. 
293.  Covenant  to  save  a  tenant  harmless  from  all  suits,  evic- 
tions or  expulsions.  Plea  covenants  performed.  Replication 
that  I.  S.  ousted*  him  by  writ  o{  hoi,  fao.  pass,  out  of  £.  H.  dfe- 
bito  modo  exuente^  and  held  ill  on  demurrer  for  two  reasons ; 
one  whereof  was,  that  he  ought  to  have  shown,  that  I.  S.  had 
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a  legal  title  before  the  lease.    Nicholas  v.  Pullen.  1  Keb.  879,  413. 
S.  0.  1  Lev.  83. 

In  debt  on  a  bond  to  save  lessee  harmless,  the  plaintiff  mnst  reply 
that  the  person  who  recovered  against  him  by  verdict  had  the  an* 
cient  title ;  for  otherwise,  the  covenant  is  not  broken.  Noke's  case. 
4  Co.  80.    He  also  cited  Chanudflower  v.  Prestley.  Yelv.  30. 

Mr  Spayd  for  the  plaintiff.  The  cases  cited  may  be  good  law, 
but  inapplicable.  It  is  objected,  that  it  is  not  shown  that  the  re- 
coverer  had  the  eldest  or  even  a  legal  title ;  but  it  is  obvious  that 
he  could  not  succeed  in  the  ejectment  without  having  the  eldest 
and  best  title.  That  the  defendant  received  n9tice  of  the  suit,  and 
that  the  plaintiff  was  evicted  by  due  process  of  law,  is  tantamount 
to,  if  not  stronger  than  averring,  that  the  nominal  lessee  had  the 
elder  and  better  4itle.  The  breach  here  pursues  the  words  of  the 
covenant,  which  has  always  been  held  sufficient. 

By  the  court.  The  declaration  might  have  been  more  artificially 
drawn,  but  we  consider  it  as  substantially  good.  It  is  said  ( IBurr. 
319  )  that  the  rules  of  pleading  are  founded  in  the  closest  logic,  and 
the  good  sense  of  the  cases  cited  must  be,  that  as  the  plaintiff  must 
entitle  himself  to  his  action,  and  as  in  covenants  of  quiet  enjoy- 
ment and  warranty  the  acts  of  wrong  doers  are  not  comprehended, 
(1  Stra.  400.  Hob.  35,  S  Term  Rep.  584  )  he  should  state  a  case, 
wherein  the  title  of  the  covenanter  ^ust  necessarily  have  come  in 
question.  A  lawful  opposing  right  should  therefore  be  averred, 
though  it  need  not  be  s^t  out.  4  Term.  Bep*  617.  The  plaintiff 
here  has  asserted*  that  the  defendant  at  the  time  of  the  sale  had  no 
right  or  title  to  any  part  of  the  lands  sold,  and  the  demurrer  con- 
fessing all  facts  which  have  been  well  pleaded,  (Co.  Lit.  72.  a.  5  Go. 
69.  Garth.  31)  it  follows,  that  the  recovery  could  only  have  been 
under  a  good  and  and  elder  title,  inconsistent  with  the  right  of  the 
now  defendant,  and  not  under  that  right.  The  declaration  is  certain 
to  a  common  intent,  and  the  notice  stated  to  have  been  given  of  the 
commencement  of  the  ejectment  predudes  every  idea  of  collusion. 

Judgment  for  the  •  plaintiff,  and  writ  of  inquiry  of  damages 
awarded. 
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William  Feantz  against  Jacob  Hasman. 

A  deed  produced  by  th*e  adverse  party  on  notice,  shall  be  presumed  to  have  been  duly 
executed,  and  read  in  evidence  without  further  proof. 

In  trespass  ywfl^r^  clausum  fregit^  the  plaintift's  counsel  called  for 
a  deed  from  Henry  Stump  to  him,  in  the  defendant's  possession, 
pursuant  to  notice  given,  which  being  produced .  by  the  defendant, 
he  contended  tliat  the  same  should  not  be  read  in  evidence,  with- 
out proof  of  its  execution. 

Sedper  cur.  Such  a  deed  shall  be  presumed  to  have  been  duly 

executed  and  so  are  the  late  cases.  2  Term  Rep.  41.  Espin.  773. 

Verdict  j?r(?  quer. 
Mr  Laird,  pro  quer.    Mr.  Fisher,  jpro  def. 

John  Shook  againit  John  M'Ohesnet. 


•  »« 


In  slander,  the  plaintiff  having  proved  the  words  laid,  may  |i^ve  evidence  of  other  words 
of  the  same  nature,  at  different  times,  to  show  ill  will  in  the  defendant. 

Malicious  prosecution  wUl  not  lie  on  a  criminal  charge,  where  no  indictment  has  been 
sent  to  the  grand  jury. 

"Slander.  Words  of  forgery.  Plea  non  cvZ.  with  leave  to  giv'e 
the  special  matter  in  evidence. 

The  plaintiff  having  proved  the  substance  of  the  words  spoken 
as  laid  in  the  declaration,  offered  to  give  evidence  of  other  slander- 
ous %vord8  at  other  times. 

This  was  excepted  to  by  the  defendant's  counsel.  Though  it  is 
^aid  down  in  some  of  the  books,  (Bull.  Nisi  Prius  7.  Espin.  520) 
that  after  the  plaintiff  has  establish  the  speaking  of  the  words 
declared  for,  he  may  give  in  evidence  other  expressions  as  a  proof 
of  malice,  yet  in  reason,  these  should  be  restricted  to  words  not 
actionable  in  themselves,  according  to  Mead  v.  Daubigny.  Peake 
125.  Other  actionable  words  form  an  independent  ground  of  suit, 
and  redress  must  be  sought  for  in  another  action. 

By  the  court.  The  proof  of  words  spoken  at  other  times  should 
be  confined  to  expressions  of  the  same  nature  as  those  complained 
of,  to  evince  the  malevolence  and  rancorous  frame  of  mind  of  the  de- 
fendant towards  the  plaintiff.  Distinct  slanders,  charging  the  plain- 
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tiff  with  other  offences,  shoold  not  be  received  in  evidence,  because 
the  defendant  cannot  be  prepared  to  meet  them,  and  they  form  the 
subjects  of  other  actions  in  which  the  slanderer  is  punishable. 
Such  we  take  to  be  the  uniform  practice,  and  the  true  meaning  of 
all  the  cases.  Vide  Peake  166,  22.  In  Mead  v.  Daubignj,  the 
plaintiff  stated  a  colloquium  with  B.  whereby  he  lost  his  marriage. 
On  the  trial  it  appeard  in  eyidence,  that  one  John  Swenej  was 
indebted  to  the  plaintiff,  a  person  of  good  character,  in  the  sum  of 
1/.  9tf.  Sd.j  who,  on  being  pressed  for  the  money,  offered  (o  give  a 
note  with  security  for  the  demand,  payalile  in  two  months,  which 
the  plaintiff  refused  to  receiye,  but  at  length  agreed  to  take  such 
note  payable  in  one  month.  The  defendant  became  surety  for 
Sweney  in  a  note^  which  was  made  payable  in  two  months  from 
the  date,  but  Sweney  obliterated  the  word  "two"  in  the  body 
thereof,  and  inserted  "  one  "  in  the  room  thereof  and  so  delivered 
it  to  the  plaintiff.  This  note  was  put  in  suit  within  six  weeks 
after  its  date,  and  the  defendant  asserting  that  the  plaintiff  had 
been  guilty  of  the  forgery,  in  then  accelerating  the  time  of  pay- 
ment, charged  him  with  the  offence  on  oath  before  the  justice.  He 
was  accordingly  bound  over  to  answer  the  charge  at  June  sessions 
1797,  but  was  discharged  at  the  September  sessions  following,  the 
defendant  having  dropped  the  prosecution. 

The  defendant's  counsel  insisted,  that  the  action  had  been  mis- 
conceived, and  that  the  remedy  should  have  been  by  malicious 
prosecution,  wherein  probable  cause  would  have  been  a  sufficient 
justification.  3  Bl.  Com.  126.  As  a  good  citizen  the  plaintiff  was 
bound  to  prosecute  the  defendant,  under  the  suspicious  circum- 
stances which  had  appeared,  and  the  law  will  tenderly  guard  the 
interestis  of  witnesses  who  appear  in  support  of  prosecutions  for 
public  wrongs ;  therefore,  no  suit  will  lie  against  a  mVn  for  what 
he  swears  in  a  course  of  justice ;  (2  Burr.  809,  813)  nor,  where  a 
petition  is  lawful,  though  the  matter  in  it  be  false  and  scandalous; 
(1  Saund.  131.  4  Co.  14.  h.  Cro.  El.  230,  247)  nor,  for  what  a  man 
says  in  his  defence  to  an  affidavit,  in  a  legal  and  judicial  way.  1 
Bol.  Ab.  87.  M.  pi.  4.  It  is  not  necessary  that  the  indictment  be 
found,  for,  if  it  is  returned  ignoramus,  it  will  support  an  action  for 
malicious  prosecution,  which  will  lie  where  any  expense  has  been 
incurred.  1  Salk.  13.  Bull  Ni.  Pri.  13.  2  Espin.  274,  375.  Case 
will  lie  for  falsely  and  maliciously  suing  out  a  commission  of  bank- 
rupt notwithstanding  the  specific  remedy  given  by  the  stat.  5  Geo. 
2,  c.  80.  §  23.  3  Burr.  1418.  In  Boot  v.  Cooper,  cited  by  counsel, 
(1  Term  Bep.  535,)  it  was  resolved,  that  case  will  lie  for  obtaining 
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or  executing  a  warrant  of  two  commiBsioners,  for  entering  a  man's 
house  under  the  excise  act  of  10  Geo.  1,  to  search  for  concealed 
goods,  from  bad  motives,  nothing  having  been  found  there^ 

Here  by  altering  the  settled  froms  of  actions,  the  defendant  is 
subjected  to  a  proof  of  the  truth  of  the  words  spoken,  whereas  by 
the  policy  of  the  law  in  the  true  species  of  suit,  he  is  sheltered  by 
a  probable  cause  of  prosecution. 

The  court  expressed  their  decided  opinion,  that  the  boundariefl 
of  actions  should  be  scrupulously  adhered  to  ;  but  it  did  not  appear 
to  tliem^  that  an  action  of  malicious  prosecution,  would  lie  against 
the  defendant  in  the  present  instance,  where  no  indictment  had 
been  prefiirred  to  the  grand  jury.     They  recollected  no  such  reso- 
lution or  precedent  in  the  books,  where  the  ground  of  complaint 
was  crimen  imponere.    On  the  contrary,  it  is  well  known  to  every 
lawyer,*  that  that  an  action  of  malicious  prosecution  cannot  be 
maintained  until  the  prosecution  is  fully  determined,  and  that  the 
declaration  must  state  that  the  plaintiff  was  "  acquitted  "  of  the 
charge  made.     The  extent  of  the  cases  in  their  apprehension,  went 
not  beyond  that  of  an  indictment  returned  ignoramus,  by  the  grand 
jury.     This  strange  absurdity  would  arise  from  a  different  doctrine. 
Slander  will  liefor  opprobrious  words  spoken  of  another,  and  ample 
compensation  be  had  in  damages,  where  the  expressions  cannot  be 
justified ;  and  yet  after  so  gross  an  injury,  if  the  slanderer  procures 
the  injured  party  to  be  committed  to  gaol,  or  to  be  bound  over  to 
answer  the  offence  alleged  against  him,  and  then  discovering  his  er- 
ror, declines  the  further  proseAtion,  he  shall  be  allowed  to  protect 
himself  under  the  shield  of  probable  cause ! 

Verdict  ^e>  qtcer.  for  55  dollars  damages  and  six  cents  costs,  the 
suit  having  been  removed  by  haieas  oorpica. 

MeserB.  Montgomery  and  Fisher,  pro  quer. 

_  *  _ 

MesfiTS.  Hopkins,  Hall  and  Elder,  pr^  def. 
[A  new  trial  was  afterwards  awarded.] 

*  Dong.  205. 1  Stra.  lU.  Vide  2  Teim  Bep.  281,  where  BuUer,  J.  gajs,  that  declar- 
ing in  malicious  proeecution  the  plaintiff  was  ''discharged,"  is  not  sufficient;  it  is  not 
eqaal  to  the  word  ''acquitted,'^  which  has  a  definite  meaning,  and  most  be  understood 
in  the  legal  sense,  by  the  jurj  on  the  trial.  Vid.  8  Leon.  100. 
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I   »— ^«^—  I  I  I    I  III  11.11  „  ^^.^^  »M^iJ^M» 

Lessee  of  Thomas  Sitjkgeon  against  Alexander  Waugh. 

Ex  parte  depositions  are  no  evidence  to  establish  an  independent  title,  but  may  be  read 
to  establish  mere  boundary,  or  by  way  of  corroboration  of  testimony. 

Limitation  act  bars  a  recovery  on  an  improvement,  where  there  has  not  been  a  posses- 
sion for  seven  years  before  the  bringing  of  the  action  though  tliere  has  been  a  ded- 
sion  of  the  Board  of  Property  to  survey  the  land  for  the  improver,  no  steps  haviii]gf 
been  taken  to  get  the  lands  surveyed.    An  abandond  improvement  gives  no  daim. 

Ejecment  for  214  acres  of  land  in  Lower  Paxtang  township. 
The  quantity  in  dispute  was  46  acres  only. 

It  appeared  in  evidence,  that  Samuel  Sturgeon,  the  father  of  the 
lessor  of  the  plaintiff,  in  August  1Y42,  brought  an  improvement 
from  James  Mitcheltree  for  51, 

He  afterwards  agreed,  tliat  his  brother  Jeremiah  Sturgeon,  un- 
der whom  the  defendant  held,  should  have  one  moiety  of  the  land, 
and  he  paid  his  proportion  of  the  purchase.  Both  settled  on  the 
tract,  and  further  improved  and  cultivated  the  same,  Samuel  hold- 
ing the  east,  and  Jeremiah  the  west  end  thereof.  A  partition  fence 
run  between  them,  which  was  continued  by  a  range  of  stakes,  and 
was  shown  by  them,  as  their  boundary,  to  some  of  the  neighbours. 
Samuel  cleared  and  occupied  a  field  of  about  ten  acres,  and  a  small 
piece  of  meadow  of  about  throe  quarters  of  an  acre,  (which  were 
part  of  the  lands  in  controversy)  up  to  the  division  fence,  without  in- 
terruption, for  several  years,  and  died  in  1749,  having  devised  all 
his  real  and  personal  estate  to  his  son,  the  lessor  of  the  plaintiff 
paying  certain  legacies.  Within  the  period  of  three  years  after,  tte 
uncle  and  nephew  began  to  dispute  about  their  boundary  line,  and 
neighbours  were  called  in  to  adjust  their  differences,  but  without 
success.  A 

On  the  10th  Noveniiber  1752,  Thomas  took  out -a  wari'ant  for 
200  acres,  adjoining  William  Bell  and  William  Chambers,  interest 
to  commence  from  the  time  of  settlement ;  and  on  the  22d  March 
1753,  Jeremiah  took  out  a  warrant  for  200  acres  adjoining  the  said 
Bell  and  Robert  Montgomery.  These  warrants  were  executed 
together  by  William  Galbreath  the  deputy  surveyor  on  the  9th 
April  1754,  who  sui-veyed  218  acres  and  allowance,'  under  the  form- 
er, and  219  acres  and  allowance  under  the  latter,  including  the  lands 
in  question.  One  of  the  sons  of  Jeremiah',  who  was  present  at  this 
survey,  swore,  that  it  was  agreed  between  his  father  and  cousin  at 
that  time,  that  a  lane  before  made  between  the  two  tracts,  and 
which  had  since  continued  on  the  same  spot  for  fifty  years,  should 
divide  the  two  farms,  and  that  his  father  was  not  desirous  at  first  to 
have  an  allotment  of  the  old  field.  A  contest  arose  soon  afterwards 
about  the  meadow,  and  Thomas  attempted  to  take  forcible  posses- 
sion thereof,  but  was  prevented.  An  affray  ensued,  which  termi- 
nated in  a  law  suit,  in  which  Jeremiah  was  successful. 
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On  the  2d  March  1658,  Thomas  entered  a  caveat  against  the  ac- 
ceptance of  Jeremiah's  survey,  and  on  the  1 5th  April  following, 
Richard  Peters  the  secretary  of  the  land  office,  on  the  perusal  of 
some  depositions,  wrote  a  letter  to  Nicholas  Scull,  the  surveyor  gen- 
eral, to  survey  the  land  agreeably  to  the  old  consentable  line.  On 
the  12th  January  1759,  both  those  officers  confirmed  the  first  de- 
dsion  of  the  secretary ;  but  it  did  not  appear,  that  any  survey  had 
been  made  in  pursuance  thereof,  or  that  any  application  had  been 
for  that  purpose.  If  it  had  been  effectuated,  the  result  would  have 
been,  that  Thomas  would  have  acquired  264  acres,  including  the 
land  in  question,  and  Jeremiah  173  acres. 

Each  of  the  parties  notwithstanding  this,  occupied  the  lands  up 
to  the  lane,  and  worked  their  respective  parts  without  interruption, 
until  the  6th  April  1765,  when  Thomas  Sturgeon  conveyed  his  218, 
acres  to  John  and  Christian  Brandt  in  consideration  of  700/  adjoin- 
ing Jeremiah  Sturgeon  on  the  west,  according  to  the  lines  shown  ' 
in  the  presence  of  John  Leider  and  Peter  Corbet,  (the  words  of  the 
deed ;)  and  Thomas  hereupon  removed  to  another  farm  ten  miles 
distant,  and  continued  there  thirty  years,  without  laying  any  claim 
to  the  lands  in  dispute.     He  then  went  to  Juniata. 

Jeremiah  Sturgeon  died  in  1793,  and  the  defendant  held  as  a  ten- 
ant under  John  M'Donald,  who  purchased  the  lands  at  public  ven- 
due from  his  executors,  duly  empowered  to  sell  and  convey  the  same 
by  his  will.    The  present  ejectment  was  brought  to  June  term  1795. 

A  question  arose  on  the  trial,  respecting  the  reading  of  two  ex 
parte  depositions  tending  to  show  the  improvements  of  the  two  bro- 
thers, their  declarations  at  different  times,  and  the  reputation  of  the 
neighborhood,  as  to  the  fence  being  the  original  division  line  between 
them :  and  the  case  of  Montgomery's  lessee  v.  Pickey,  at  Chambers- 
burgh,  April  assizes  1797,  was  cited  and  relied  on  by  the  plaintiflPs 
counsel. 

By  the  court.  In  England,  heresay  and  reputation  are  evidence  of 
boundary  from  the  necessity  of  the  case,  (2  Term  Rep.  55. 1  Ld.  Kay. 
311)  where  there  is  no  ancient  terrier  or  map.  Such  evidence  has 
also  been  received  in  Pennsylvania,  though  the  same  necessity  does 
not  subsist  here  in  ordinary  cases.  But  ea;/?^/*^  depositions  cannot 
be  read  in  evidence  to  establish  an  independent  title,  as  that  one 
claimed  under  an  improvement.  They  may  also  be  received  by  way 
of  corroboration  of  other  testimony  which  has  been  given  in  the  cause. 
^Restricted  and  used  for  those  purposes  the  two  depositions  may  be 
read. 
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After  full  argument  by  counsel  on  the  testimony  being  closed, 
the  coiirt  observed  to  the  jury,  that  matters  of  &ctBas  well  as  of  law 
came  before  them  for  decision.  As  to  tlie  former  it  seemed  neces* 
saiy  to  determine,  whether  the  fence  was  tlie  originally  agreed  line 
between  the  two  brothers,  and  whether  it  was  changed  to  the  lane 
at  the  time  of  the  survey  by  the  consent  ef  the  uncle  and  nephew. 
On  the  latter  point,  exclusive  of  the  direct  testimony  given,  the 
peaceable  possession  of  Jeremiah,  and  the  total  silence  and  inactive- 
ity  of  Thomas  from  1759,  until  the  commencement  of  the  ejectment, 
were  violent  presumptions  of  right  in  the  former,  and  of  an  acqui- 
escence in  the  latter.  Co.  Lit.  6.  }.  So  was  the  conveyance  to  the 
two  Brandts ;  for  though  the  language  of  the  deed  may  be  deemed 
the  act  of  the  scrivener  in  the  first  instance,  yet  by  tiie  execution 
of  it,  Thomas  has  adopted  it  as  his  ovni.  The  probability  was,  that 
if  the  fence  was  first  fixed  on  as  the  division  line,  it  was  contem* 
^plated  that  an  equal  partition  would  be  effected  thereby ;  and  it  is 
obvious,  that  if  afterwards  the  boundary  was  changed  to  the  lane, 
it  supersedes  any  prior  agreement  as  to  the  fence. 

As  to  matter  of  law  :  The  limitation  act  of  the  2'6th  March  1785, 
(2  Dall.  St.  Laws  282)  bars  the  right  of  entry  or  recovery  on  any 
prior  warrant,  whereon  no  survey  has  been  made,  and  on  any  prior 
settlement,  improvement  or  occupation  without  other  title,  nnless 
there  has  been  a  possession  within  seven  years  next  before  the  bring- 
ing of  the  suit. 

To  this  it  may  be  answered,  that  the  caveat  and  decision  of  the 
two  land  ofiicers,  amount  to  other  title.  But  a  ready  reply  occun, 
that  their  decision  is  merely  an  order  of  survey,  and  the  antfa<»ity* 
not  being  pursued,  is  of  no  avail.  Considered  by  itself,  it  vests 
no  interest ;  united  with  an  ancient  occupation,  long  n%leeted  and 
abandoned,  it  confers  no  right  or  title. 

Admitting  however,  the  pretensions  of  the  lessor  of  the  plaintiff 
in  their  fullest  extent,  that  the  fence  was  the  original  boundary, 
which  was  never  altered  by  consent,  and  that  the  b'mitation  act  is 
no  legal  bar,  still  th^  abandonment  of  the  improventent,  and  the 
supine  negligence  of  Thomas  for  so  great  a  length  of  time  as  thirty* 
six  years,  living  at  no  great  distance  from  the  land,  interpose  insa* 
parable  obstacles  to  his  demand. 

If  in  England,  a  long  possession  without  a  deed,  (2  Inst  118, 
862)  is  prdTerable  to  an  ancient  deed  without  possession,  the  mie 
holds  with  much  greater  force  in  new  countries,  where  the  ooramu- 
nity  are  peculiarly  interested  in  the  cultivation  of  the  soil,  and  man 
ual  labor  so  much  enhances  the  value  of  real  property.    Such  are 
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the  grounds  of  policy  in  the  law  referred  to,  and  such  have  been 
the  uniform  decisions  of  courts  of  justice,  to  prevent  litigations  on 
slight  pretension^,  and  give  security  to  landed  titles. 

Verdict  for  the  defendant, 

Messrs.  Duncan,  Hopkins  and  Elder,  jpro  qtcer. 

Messrs.  Montgomery  and  Fisher,  jpro  def. 


AT  NISI  PEIUS,  AT  WILKESBAEEE,  OCTOBER  ASSIZES, 

1799. 

COBAM,  YBATES  AND  8MITH,  JUSTICES. 


Besfublioa  against  Kathaxiel  Goss  aud  Jesse  Scon. 

On  an  ejectment  fbr  peijury  on  a  tiial  at  Nisi  Prios,  the  postea  most  be  produced  in 
evidi^ce. 

Indictment  for  perjury,  in  a  trial  at  Nisi  Prius  at  "Wflkesbarre ; 
on  the  16th  October  1797,  in  an  action  of  forcible  entry  and  detainer, 
prosecuted  by  Obadiah  Scott  against  Eufns  Lawrence,  in  falsely 
swearing  that  the  said  Obadiah  made  a  shelter  and  planted  com  on 
the  premises  for  which  the  action  was  brought,  &c« 

The  prosecutor  neglected  to  bring  up  the  postea. 

By  the  court.  This  is  essentially  necessary  (1  Stra.  162,)  to 
prove^that  the  trial  was  had,  and  any  (4  Term.  Kep.  660.)  vari- 
ances from  the  record  may  be  taken  advantage  of  by  the  defen- 
dants.  Here  the  perjury  is  assigned  to  have  been  in  action  of 
an  indictment  for  forcible  entry  and  detainer.  Another  error  strikes 
us,  which  even  on  a  conviction  would  be  successfully  urged  in  ar- 
rest of  judgment;  the  defendants  are  joined  in  one  indictment  for 

Bsrjury,  but  this  is  a  distinct  act  in  each.    Adjudged  2  Stra.  921.  2 
urr.  985, 

Verdict  not  guilty* 

Mr.  Hall,  pro  r&piib.  Mr.  Catlyn,  pro  def.   • 
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DECEMBER  TERM,  1799. 

PEE8ENT — SHIPPEN,  YEATBB  AND  BMTTH,   JXTBTICE8. 

Henry  Hunter  surviving  partner  of  William  Allen,  Sir  Charles 
Ratmond  and  Vere,  all  deceased,  against  Samuel  Blodgbt,  who 

survived  Samuel  Gilman. 

If  a  bill  of  exchange  be  drawn  in  favor  of  a  fictitious  payee,  and  that  circumstance  be 
known  as  well  to  the  acceptor  as  the  drawer,  and  the  name  of  such  payee  be  indorsed 
on  the  bill,  an  Innocent  indorsee  for  a  valuable  consideration,  may  recover  on  it  against 
the  acceptor,  as  on  a  bill  payable  to  bearer. 

AonoN  on  a  bill  of  exchange,  dated  Manchester,  March  3d  1788, 
drawn  by  Livesey,  flargreave  and  Co.  on  the  defendants,  mer- 
chants in  London,  in  favor  of  Thomas  Hallowel  or  order,  for  927/. 
68.  sterling,  payable  at  seventy  days  sight.  An  indorsement  pur- 
porting to  be  of  Hallowel,  appeared  on  the  bill,  which  was  accepted 
by  Blodget  and  Co.,  and  as  appeared  by  the  protest,  fell  due  on 
the  15th  May  1788. 

The  plaintiffs'  declaration  contained  three  counts.  The  first 
count  stated  it  as  a  common  bill  of  exchange,  payable  to  Thomas 
Hallowel  or  order,  and  that  Hallowel  indorsed  it  to  the  plaintiffi. 
The  second  count  stated  the  bill  as  payable  to  bearers,  and  that  the 
plaintiffs  were  the  bearers.  The  third  was  a  general  count  for 
money  had  and  received  to  the  plaintiff's  use.  [The  first  and  sec- 
ond counts  pursued  the  forms  of  the  fourth  and  fifth  counts,  ii>  H. 
Bla.  578,  574. 

It  appeared  on  the  trial,  by  sundry  depositions  taken  under  a 
commission  directed  to  Great  Britian,  that  Thomas  Hallowel  was 
a  fictitious  payee ;  that  the  house  of  Livesey,  Hargreave  and  Co., 
frequently  drew  bills  of  exchange,  and  to  a  great  amount,  payable  to 
persons  who  did  not  exist,  in  order  to  give  them  a  greater  currency, 
which  their  clerks  afterwards  indorsed ,  that  Blodget  and  Co.  per- 
fectly well  knew  of  this  practice,  and  on  their  purchase  of  Merchan- 
dise from  Livesey  and  Co.,  often  paid  for  the  same  by  their  accep- 
tances of  such  bills  ;  and  that  the  plaintiffs  came  to  the  possession 
of  the  bill  ill  the  common  and  ordinary  course  of  trade,  without 
knowledge  of  the  payee's  being  fictitious. 

The  plaintiff  gave  credit  for  two  dividends,  received  from  the  as- 
signees of  Livesey  and  Co.  who  had  become  bankrupt,  amounting 
to  4*.  Sd.  in  the  pound. 

Mr.  Rawle  for  the  plaintiff,  relied  on  the  case  of  Minet  and 
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Fector  v.  Gibson  and  Johnston,  determined  in  the  Swing's  Bench  in 
1789,  on  a  bill  of  exchange  of  the  same  nature,  drawn  also  by  Livesey 
and  Co.  3  Term  Rep.  481,  which  judgment  was  afterwards  affirmed 
in  the  House  of  Lords  in  1791,  on  hearing  the  opinions  of  all  the 
judges.  1  H.  Bla.  569.  He  insisted,  that  the  plaintiff  was  entitled 
to  a  verdict  on  the  second  count,  wherein  he  declared  as  bearer  of  the 
MU. 

Mr.  Morgan  for  the  defendant,  questioned  the  authority  of  those 
decisions,  the  same  having  taken  place  since  the  American  revolution, 
but  submitted  the  case  to  the  court. 

By  the  court.  No  possible  difficulty  can  exist  respecting  the  justice 
of  the  plaintiff's  demand  ;  nor  can  any  reasonable  person  hesitate  to 
affirm,  that  the  improper  practices  of  Livesey,  Hargreave  and  Co.  sO 
highly  reprobated  in  the  commercial  world,  but  known  to,  and  co-op- 
erated in  by,  Blodget  and  Oilman,  shall  not  predjudice  the  bona  fide 
holders  of  their  paper,  thus  put  in  circulation,  without  any  partici- 
pation on  the  part  of  the  latter  in  this  system  of  speculation.  1?he 
defendant's  house  frequently  paid  for  their  goods  by  their  acceptances 
of  such  bills  of  exchange,  and  well  known  of  the  pernicious  system 
thus  carried  on,  so  highly  injurious  to  fair  commerce.  1  H.  Bla.  618, 
619. 

0 

But  it  is  objected,  that  the  plaintiff  is  not  entitled  to  recover  at  law, 
the  present  bill  not  being  payable  to  Thomas  Hallowel  or  bearer,  but 
to  his  order ;  and  that  it  is  requisite,  that  the  indorsee  of  a  bill  of 
exchange  payable  to  order,  should  in  deriving  his  title,  prove  the  hand- 
writing of  the  first  indorser.  This  certainly  is  the  general  rule ;  (1 
Salk.  180,  2  Ld.  Raym.  810,  3  Term  Rep.  181,)  but  it  is  inapplicft- 
ble  here,  because  impossible  under  the  circumstances  of  the  case. 
The  point  has  been  settled  by  all  the  judges  in  England,  and  it  has 
been  held  by  a  great  majority  of  them,  that  on  a  declaration  by  the 
plaintiff  as  the  bearer  of  such  a  bill,  he  may  legally  recover  from  the 
acceptor,  in  the  case  cited  by  the  plaintiff's  counsel. 

The  adverse  counsel  however  has  urged,  that  the  adjudications  of 
the  courts  of  Westminster  since  1776,  are  no  authorities  in  our  courts. 
And  it  certainly  must  be  granted,  that  such  determinations  and  the 
opinions  of  the  judges  in  England,  (1  Dall.  St.  Laws  722,  §  2,)  pre- 
vious to  the  declaration  of  American  independence,  are  necessarily  more 
forcible  and  bindkg  on  us,  than  those  subsequenfthereto.  Yet  those  lat- 
ter resolutions  have,  always  been^received  as  evidence  of  the  law  here, 
considered  as  the  opinions  of  wise  and  scientific  men,  on  the  particular 
Bubjects  treated  of,  though  not  merely  of  themselves  authoritative.  And 
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where  such  latter  determinatioDS  appear  to  be  foanded  on  sound  legal 
principles  and  good  sense,  and  are  applicable  to  the  general  policy  of 
the  anion  and  oar  local  situation,  they  deservedly  merit  respect.  In 
all  these  points  of  view  the  court  unanimously  regard  the  decision  of 
Minet  and  Fector  v.  Gibson  and  Johnston,  and  fully  adopt  it  as  our 
own.  The  plaintiff  therefore  is  entitled  to  a  verdict,  deducting  the  sum 
received  from  the  assignees  of  Livesey  and  Co.  But  the  whole  transac- 
tion having  been  in  England,  the  plaintiff  can  only  claim  at  the  rate 
of  5  per  cent,  for  interest,  per  annum,  agreeably  to  the  laws  of  Great 
Britain.  The  lex  loci  of  the  contract  must  govern  in  matters  of  this 
nature.    2  Fonbl.  442,  and  the  cases  their  cited. 

Verdict  ^ro  quer.  for  2021/.  IQs,  5rf.  currency,  damages. 


>»  »  4* 


Jambs  Jeffries  against  Wuuam  Thompsok. 

One  discharged  by  an  insolyent  act  of  Maryland  from  impriBonment,  shall  not  be  held 
to  bidl  by  a  citizen  of  that  state  here  for  a  debt  previously  contracted. 

OiPiAS  debt.     Bail  marked  in  5000/. 

Mr.  M.  Levy  moved  that  the  defendant  should  be  discharged  on  com- 
mon  bail.  He  admitted,  that  the  defendant  was  indebted  to  the  plain- 
tiff in  a  considerable  sum,  but  showed  an  exemplification  of  a  law  of 
Maryland,  passed  on  the  10th  January  1799,  for  the  relief  of  divers 
insolvent  debtors  by  name,  amongest  whom  was  the  defendant.  By  the 
first  section  of  the  acts  the  debtors  were  directed  to  give  notice  of  their 
application  for  the  benefit  of  the  law  to  their  creditors,  and  by  §  2,  the 
debtors  on  obtaining  the  assent  of  two  thirds  of  their  creditors,  were  dis- 
ch^urged  from  their  debts ;  but  the  chancellor  was  authorized  to  discharge 
any  such  debtor  from  his  imprisonment,  on  his  conforming  to  the  act, 
without  such  assent  of  the  creditors.  On  the  16th  of  the  same  month,  die 
defendant  was  discharged  by  the  chancellor  of  Maryland,  on  lys  due 
conformity  to  the  law,  without  the  assent  of  his  creditors. 

It  was  admitted,  that  both  parties  at  the  time  of  passing  of  the  law, 
were  citizens  of  the  state  of  Maryland.  .  In  support  of  the -motion  it 
was  urged,  that  one  discharged  under  a  general  insolvent  law  of  Maiy- 
land,  and  arrested  afterwards  in  this  state,  was  discharged  on  common 
b&il.  2  Dall.  100.  In  the  case  of  British  subjects,  a  discharge  by 
the  bankrupt  laws  of  England  will  protect  the  perso%of  the  banknpt 
here  against  a  debt  contracted  in  England.  lb.  256. 

Mr.   Bawle  for  the  plaintiffs  insisted,  that  the  insolvent  law  o£ 
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Maryland  is  in  nature  of  a  general  bankrupt  law.  1  Dall.  281.  In- 
solvent laws  are  local  in  their  nature,  and  do  not  bind  out  of  the 
limits  of  the  state  where  they  were  enacted.  They  differ  in  every 
state  in  the  union,  and  even  the  bankrupt  laws  of  England  wore  not 
supposed  before  the  revolution,  to  extend  here,  so  -as  to  exempt  the 
person  of  a  certificated  bankrupt  from  arrest. 

But  by  the  court.  Both  plaintiff  and  defendant  being  acknowledged 
citizens  of  Maryland,  when  the  law  in  question  passed,  must  be  bound 
thereby,  having  consented  thereto,  either  by  themselves  or  their  repre- 
sentatives. As  to  them,  there  can  be  no  doubt  of  its  binding  force. 
The  present  case  is  precisely  the  same  in  principle  as  that  of  Harris 
V.  Mandeville  before  cited.  The  lex  loci  is  peculiarly  applicable 
thereto.  It  would  be  highly  mischievous,  as  well  as  incongruous,  that 
when  a  debtor  has  been  discharged  from  his  imprisonment  by  the  laws 
of  his  own  state,  a  fellow  citizen  shall  follow  him  to  other  parts  of 
the  union,  and  there  arrest  him  again  by  new  process. 

The  defendant  must  be  discharged  on  common  bail. 


■*»  •  ^•> 


Philip  Wootbeino  against  Deborah  Stbwart,  Blair  M^Clbna- 
CHAN,  Francis  West  and  William  Tilghman,  executors  of  Wal- 
ter Stewart. 

Assets  arising  from  the  sales  of  real  as  weU  as  personal  estates  of  deceased  persons, 
shaU  be  averaged  amongst  the  creditors,  after  payment  of  the  debts  entitled  tr> 
priority,  under  the  4th  section  of  the  act  of  19th  April  1794. 

The  judgment  creditor  obtains  no  preference  by  his  judgment  against  executors  or  ad- 
ministrators. 

On  the  19th  March,  1798,  judgment  was  entered  for  the  plaintiff, 
'^  he  to  be  entitled  to  his  dividend  of  assets,  when  ascertained  by  au- 
ditors in  the  Orphans'  Court  in  case  any  shall  be  found."  In  conse- 
quence hereof,  the  plaintiff  issued  a  testatum  Ji.  fa.  to  Lycoming 
county,  whereupon  several  tracts  of  land  were  levied,  and  afterwards 
sold  by  the  sheriff  of  that  county.  The  plaintiff  insisted,  that  the 
moneys  arising  on  the  sales,  after  deducting  the  costs,  should  be  ap- 
plied to  the  credit  of  his  judgment. 

In  December  term,  last,  a  rule  was  made  at  the  instance  of  the  ex- 
ecutors, to  show  cause,  why  the  money  levied  or  to  be  levied  by  the 
sheriff  of  Lycoming  county,  either  of  the  real  or  personal  estate  of 
Walter  Stewart,  on  the  execution  issued  in  this  cause,  should  not  be 
paid  by  the  sheriff  to  the  protbonotary  of  this  court,  to  be  by  him 
distributed  among  the  creditors  of  the  said  Walter,  according  to  the 
terms  on  which  the  judgment  was  entered,  as  this  court  shall  hereafter 
direct.     General  Walter  Stewart  died  in  June,  1796. 

Mr.   ^awle  for  the  plaintiff,  now  showed  cause  against  the  rule. 
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and  contended  that  the  14th  section  of  the  act  of  19th  April  1794, 
(3  Dall.  St.  Laws  527)  directing  an  average  of  assets,  after  paj^ment 
of  those  debts  entitled  to  priority,  amongst  the  other  creditors  jpro  raia, 
merely  respects  the  personal  property  and  not  the  lands  of  the  deceased. 
No  creditor  will  be  at  the  trouble  and  expense  of  taking  out  execntions, 
and  searching  for  lands,  whereon  the  same  may  be  levied,  unless  he  is 
to  receive  some  particular  benefit  therefrom.  He  will  not  gratis  become 
the  agent  of  the  other  creditors,  to  guard  their  interests  by  his  vigilance. 
No  powers  are  vested  by  law  in  executors,  to  convert  their  testator's 
lands  into  cash  to  pay  the  debts.  To  effect  this,  they  must  possess  such 
authority  under  the  will.  It  is  true,  where  an  intestate  leaves  real  prop- 
erty and  lawful  issue,  but  not  a  sufficient  personal  estate  to  pay  his 
debts  and  maintain  his  children,  the  administrator  may  mortgage  the 
lands  for  one  third  of  their  value,  or  sell  and  convey  such  parts  there- 
of as  the  Orphans'  Court  may  direct  for  those  purposes.  But  even 
this  provision  is  rendered  abortive,  in  the  case  of  an  intestate  leaving 
issue,  unless  there  is  sufficient  property,  personal  or  real,  to  discharge 
the  debts.  No  appropriate  mode  therefore  being  pointed  out  by  the 
act,  whereby  on  the  deficiency  of  personal  assets,  the  real  estate  of  a 
deceased  person  may  be  changed  into  money  by  the  act  of  the  execu- 
tor or  administrator,  for  the  purpose  of  average  amongst  creditors  of 
a  certain  description,  it  would  seem  to  follow,  that  the  assets  to  be 
averaged  must  be  confined  to  those,  which  are  merely  personal. 

Mr.  W.  Tilghman  for  himself  and  the  other  executors,  was  prepared 
to  answer  the  foregoing  remarks,  but  was  interrupted  by  the  court, 
who  observed,  that  the  doctrine  asserted  by  the  plaintiff  would  totally 
defeat  the  true  meaning  and  spirit  of  the  14th  section  of  the  law  in  ques- 
tion. The  object  intended  to  be  accomplished  was,  that  after  the  pay- 
ment of  certain  specified  debts  of  a  person  deceased,  other  debts  should 
be  paid  in  certain  equal  proportions  in  the  pound,  as  far  as  the  cusets 
would  extend.  By  the  policy  of  this  government,  shortly  after  it  be- 
came a  colony,  decedents'  real  estates  became  a  subsidiary  fund  for  the 
payment  of  their  debts,  and  were^subjected  thereto  in  the  hands  of  heiia 
and  devisees,  and  those  claiming  under  them.  So  far  has  this  principle 
been  carried,  that  in  the  case  of  a  sheriff's  sale  of  lands  under  a  levari 
facias y  on  a  mortgage  executed  by  the  husband  alone  after  marriage,  the 
claim  of  dower  of  the  widow  has  been  held  to  be  barred.  Why  then  un- 
der this  marked  system  should  there  be  a  different  rule  as  to  assets  ansing 
from  the  sale  of  real  and  personal  estate  under  the  provisions  of  this 
law  7    Why  should  a  creditor  in  the  first  instance  take  the  whole  of 
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the  property  to  the  disadvantage  of  the  rest  of  the  creditors,  and  in 
the  latter  share  it  proportionablj  with  them  ? 

The  interests  of  the  different  creditors  will  readily  famish  a  mode 
whereby  the  lands  of  persons  who  have  died  with  or  without  wills,  may 
be  turned  into  cash,  and  the  expense  attending  the  same  will  be  natu* 
rally  disbursed  thereout  in  the  first  instance.  Little  danger  is  to  be 
apprehended  from  all  the  creditors  refusing  their  aid  to  bring  about  a 
sale  of  lands,  when  they  are  once  assured  that  it  is  from  those  funds 
they  only  can  expect  the  payment  of  any  part  of  their  demands. 

Let  the  rule  be  made  absolute. 


-^ 


Geokgb  Albright  and  John  Albright,  plaintiffs  in  error,  against 

lessee  of  Jambs  M'GiNias. 

The  1 1th  lection  of  the  act  of  8d  April,  1792,  doea  not  apply  to  cases  of  lands  improTed 
at  the  time  of  passing  that  law. 

EjECTifENT  of  lands  in  Cumberland  county,  tried  at  Carlisle,  where- 
in the  following  bill  of  exceptions  was  sealed. 

^'  And  now  on  the  trial  of  this  cause,  to  wit,  on  the  8d  day  of  No- 
vember, anno  domini  1797,  the  counsel  for  the  plaintiff  gave  in  evi 
dence,  1st,  A  warrant  under  seal  from  the  land  office  of  Pennsylvania, 
granted  to  the  lessor  of  the  plaintiff  for        acres,  dated  9th  Decem- 
ber 1793,  {prout  warrant ;)  2d,  Copy  of  the  return  of  a  survey  made 
in  pursuance  of  the  said  warrant,  {prout  survey ;)  Sd,  Decision  of  the 
Board  of  Property  in  favor  of  the  said  James  M'Ginnis,  the  lessor  of 
the  plaintiff,  dated  January  2d,  1795,  (protit  decision ;)  4th,  A  pa- 
tent granted  to  the  said  James  M'Ginnis,  dated,  &;c.,  (jvrou/ patent.) 
^'  And  the  counsel  on  the  part  of  the  defendants,  in  order  to  main- 
tain their  plea  of  not  guilty,  offered  testimony  to  prove  that  an  im- 
provement had  been  made  by  one  of  the  defendants  on  the  land  in  dis- 
pute in  the  month  of  March  1791,  and  continued  to  the  present  time ; 
that  John  Albright,  one  of  the  defendants,  obtained  a  warrant  from 
the  land  office  of  Pennsylvania  for  100  acres  oE  land,  including  his 
ixaprovement  and  the  land  in  question,  dated  August  15th  1794,  a 
copy  of  which  warrant  under  the  seal  of  the  land  office  was  offered  in 
evidence,  (  prout  warrant,)  together  with  a  receipt  from  the  receiver 
general  for  the  payment  of  the  purchase  money  of  the  said  100  acres 
of   land,  at  10/.  per  hundred  acres,  with  interest  from  the  month  of 
March  1791,  {prout  receipt.)    And  testimony  was  further  offered 
en  the  part  of  the  defendants,  that  a  survey  was  made  in  pursuance 
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of  the  said  warrant  to  John  Albright,  {protU  sorvej,)  and  that  the 
land  included  in  the  survey  of  the  said  James  M'Ginnis  and  described 
in  his  patent  aforesaid,  is  two  miles  distant  from  the  land  described 
and  called  for  by  his  said  warrant ;  and  that  he  the  said  James  M'Gin- 
nis had  notice  of  the  improvement  of  the  said  John  Albright,  and  of 
the  warrant  granted  as  aforesaid  to  include  the  same,  before  the  time 
of  making  his  said  survey. 

'^  To  all  which  testimony  on  the  part  of  the  defendants,  the  counsel 
for  the  plaintiff  have  objected,  and  prayed  the  court  not  to  admit  the 
same,  which  prayer  the  court  have  granted,  and  have  overruled  the 
above  testimony  offered  on  the  part  of  the  defendants  ;  whereupon  the 
counsel  on  the  behalf  of  the  defendants  do  except  to  the  said  opinion 
of  the  court,  and  have  prayed  the  court  to  put  their  seal  to  this  their 
bill  of  exceptions,  which  is  granted  accordingly." 

''  It  is  thought  proper  to  remark,  that  most,  perhaps  all  the  matters 
above  mentioned,  were  stated  by  the  counsel  for  the  defendants  on 
their  argument,  and  offered  to  bo  proved ;  but  the  single  point  deter- 
mined by  the  court  was,  that  the  plaintiff  had  a  good  and  sufficient 
title,  no  ejectment  having  been  brought  by  the  defendants  within  six 
months  after  the  decision  of  the  Board  of  Property. 

JAMES  BIDDLE,(L.S.)" 

The  plaintiff  below  having  obtained  a  verdict  and  judgment,  was  put 
into  possession  of  the  premises  under  a  writ  of  habere  facias  posses- 
sionem^ and  the  defendants  brought  a  writ  of  error,  returnable  to 
December  term  1797.  Mr.  E.  Tilghman,  for  the  plaintiffs,  and  Mr. 
Duncan  for  the  defendant  in  error,  now  submitted  the  decision  of  die 
bill  of  exceptions  to  the  opinion  of  the  court,  without  argument. 

Tbe  court  observed,  that  the  question  arising  on  the  bill  of  excep- 
tions had  already  been  determined  in  the  case  of  Hubley's  et  al.  lessee 
V.  White,  Chew  et  al.  at  Sunbury  Nisi  Prius,  in  October  1796,  by 
Yeates  and  Smith,  Justices,  on  full  argument  and  consideration.  The 
other  members  of  the  court  had  been  informed  thereof  and  had  con- 
curred therein,  and  the  whole  court  were  unanimously  of  opinion  that 
the  11th  section  of  the  act  of  3d  April  1792,  related  solely  to  vacant 
lands  unappropriated  and  unimproved  at  the  time  of  passing  the  law. 
Consequently,  the  judgment  in  this  case  must  be  reversed,  and  restita- 
tion  awarded  to  the  plaintiffs  in  error. 
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William  Reed  against  Francis  Ingraham. 

[S.  0.  4  DaU.  169.] 

On  a  stock  contract  of  two  parts,  in  one  whereof  I.  promises  to  receive  from  B.  or  order, 
a  certain  amount  of  6  per  cents,  and  pay  him  at  a  certain  rate,  and  in  the  other,  B^ 
promises  to  transfer  to  I.  or  his  order,  the  same  amount  of  6  per  cents,  upon  his  pay- 
ing to  him  or  his  order  the  same  rate,  the  assignee  of  B.  may  maintain  a  suit  in  his 
own  name  for  breach  of  contract. 

This  cause  was  tried  at  tbe  sitthigs  for  Philadelphia  county  on  the 
19th  June  last,  and  a  verdict  given  for  the  plaintiff  for  2964  dollars 
23  cents  (Vide  3  Dall.  Rep.  505.  S.  C. 

A  motion  was  now  made  hy  agreement  for  a  new  trial. 

The  plaintiff's  declaration  contained  three  counts.  1.  On  mutual 
promises.  2.  On  the  stock  contract.  3.  For  money  had  and  received 
to  the  plaijQtiff's  use. 

The  stock  contract  run  in  these  words ; — *'  On  the  18th  April  1792, 
I  promise  to  receive  from  Joseph  Boggs,  or  order,  10,000  dollars  six 
per  cents,  and  pay  him  for  the  same  at  the  rate  of  1/.  3«.  l\d.  per 
pound.  Francis  Ingraham." 

An  assignment  was  indorsed  thereon,  as  follows  ; — "  I  do  hereby  au- 
thorize William  Reed,  or  his  order,  to  tender  or  deliver  the  stock  with- 
in mentioned,  and  the  said  William  Reed,  or  his  order,  to  receive  for 
the  same  the  sums  of  money  due  and  payable  therefor  at  the  rates  with- 
in expressed.  Joseph  Boggs." 

7th  April  1792. 

The  counter  contract  was  thus  expressed : — "  On  the  18th  April 
1792, 1  promise  to  transfer  to  Francis  Ingraham,  or  order  10,000  dol- 
lars, six  per  cents,  upon  his  or  their  paying  to  me  or  my  order  for  the 
same  at  the  rate  of  1/.  3«.  7irf.  per  pound.  Joseph  Boggs.'^ 

Mr.  E*.  Tilghman  in  support  of  the  motion.  Though  mutual  prom- 
ises are  laid  ih  the  first  count,  yet  no  evidence  having  been  given  of 
them,  they  must  be  laid  out  of  the  question.  As  to  the  third  count, 
though  it  has  been  held  that  on  a  contract  for  stock,  the  party  who  has 
the  difference  in  his  hands  is  receiver  of  so  much  to  the  other's  use, 
(1  Stra.  406,)  yet  this  was  where  money  was  paid  on  the  promise 
to  transfer,  which  does  not  exist  in  the  present  instance.  The  plaintiff 
tlieref  ore  can  only  support  the  verdict  on  the  second  count,  and  on  .this 
point  we  are  at  issue. 

It  is  a  rule  at  conmion  law,  that  chosesin  action  are  not  assignable, 
so  as  to  enable  the  assignee  to  recover  in  his  own  name.  Co.  Lit.  214. 
a.  266.  a.  Suppose  an  account  for  goods  sold  to  be  assigned  by  the 
creditor,  how  could  the  assignee  declare  ?  Or,  suppose  an  obligation 
without  the  word  ^^  asssigns  "  to  be  transferred  to  another,  could  the 
assignee  maintain  the  suit?  Before  the  statute  of  8  and 4  Anne,  no  ac- 
tion could  be  supported  on  a  promissory  note  as  an  instrument ;  and 
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after  the  statute  it  is  not  negotiable,  unless  it  waB  originally  made 
payable  at  allevents,  and  to  order.  2  Ld.  Raym.  1861. 1  Dall.  194. 
2  Dall.  249.  If  an  indorsee  cannot  support  an  action  on  a  promissory 
note  not  made  payable  to  order,  a  multo  fortiori  would  this  be  the 
case  on  a  stock  contract  where  such  word  was  omitted.  Besides  this 
is  a  mere  contract  for  the  differenced  of  stock  and  therefore  depended 
on  a  contingency. 

The  case  is  not  correctly  reported  in  3  Dall.  305,  where  it  is  said, 
that  experienced  brokers  proved  on  the  trial,  that  such  contracts  had 
always  been  considered  in  Philadelphia  as  assignable,  and  vested  the 
interests  so  completely  in  the  assignees  as  to  enable  them  to  proceed  in 
their  own  names  against  the  defaulters  ;  but  had  such  been  the  fact, 
from  whence  could  these  brokers  derive  their  knowledge,  or  what  in- 
stances could  they  cite  in  support  of  their  opinion  ?  They  might  possibly 
explain  the  generally  received  import  of  the  words  used  in  such  instra* 
ments,  but  could  go  no  further.  Lord  Chief  Justice  Holt  decided  against 
the  form  of  an  action  brought  on  a  promissory  note  as  on  a  bill  of  ex- 
change, within  the  custom  of  merchants,  and  declared  that  Lombard 
street  should  not  give  law  to  Westminster  Hall.  2Ld.  Ray.  758.  1 
Salk.  129.    And  it  is  incontrovertible,  that  the  most  pernicious  conse- 
quences must  flow  from  brokers  being  allowed  to  give  evidence  as  to 
usage  in  transactions  of  this  nature.     No  counsel  could  know  how  to 
advise  his  client  under  such  circumstances.     On  a  question,  whether 
a  bill  of  exchange  payable  to  order,  may  be  indorsed  over  without  the 
word  ^'  order"  to  the  indorsement,  the  usage  of  merchants  was  proved 
at  the  trial;  but  Lord  Mansfield  afterwards  candidly  declared,  that  he 
was  very  clearly  of  opinion,  that  he  ought  not  to  have  adpiitted  any 
evidence  of  the  part;icular  usage  of  merchants,  in  a  case  where  the  law 
was  already  settled.  2  Burr.  1222.    AndFoster  and  Wilmot,  justices, 
concurred  therein.     /&•  1225, 1228. 

Messrs.  IngersoU  and  M.  Levy  for  the  plaintiff.  We  might  rely  on 
our  count  for  money  had  and  received.  Indebitatus  iissumpsit  wiU 
lie  for  the  difference  on  a  stock  contract  where  money  has  been  paid. 
Here  the  plaintiff  has  paid  money  to  Boggs,  with  whom  the  defendant 
contracted,  in  confidence  that  the  agreement  would  be  honestly  exe- 
cuted. 1  Stra.  406. 

But  on  the  second  count,  oh  a  fair  construction  of  the  two  instra- 
ments  taken  together  as  one  agreement,  it  cannot  be  denied  that  the  ap- 
pointee of  Boggs  might  receive  the  money  and  transfer  the  stock.  They 
amount  to  an  appropriation  of  the  money  to  the  assignee  of  the  note, 
in  whose  hands  soever  it  might  be  at  the  time  the  act  was  to  be  done. 
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The  words  ^^  or  order"  in  the  instniineiit,  must  have  been  introduced 
to  convey  pome  idea  or  answer  some  purpose,  and  cannot  be  rejected. 
What  then  is  the  true  meaning  of  the  engagement  to  receive  from  Boggs 
or  his  order  ?"  Could  it  contemplate  the  agent  or  attorney  in  f  ac^  of 
Boggs,  after  he  had  parted  with  his  interest  and  possibly  became  insol- 
vent? Surely  not.  The  words  "  pay  him"  will  equally  apply  to  the 
plaintiff  as  well  as  Boggs ;  and  the  counter  engagement  shows  this 
clearly,  by  the  expressions  "  on  his  paying  me  or  my  order."  All  cove- 
nants and  contracts  ought  to  be  performed  according  to  their  true  in- 
tent.    T.Ray.  464.  . 

It  certainly  was  an  ancient  rule,  that  dioses  in  action  were  not  as- 
signable, but  the  system  of  the  law  has  been  considerably  ameliorated 
during  the  last  century.  The  statutes  of  9  and  10  Will.  8^  and  3  and 
4  Anna?,  broke  in  upon  the  old  rule  as  to  promissory  notes  and 
bills  of  exchange,  and  our  act  of  assembly  of  28th  May  1715,  has 
gone  further  in  the  case  of  specialties.  This  rule  was  never  adopted 
in  cobrts  of  equity.  Payment  to  the  obligee  of  a  bond  after  notice  of 
the  assignment  is  invalid.  2  Yem.  540.  Nor  was  it  ever  supposed  to 
hold  against  the  crown.  Dy.  30.  b,  Cro.  Jac.  82,  179.  3  Lev.  135. 
Savil  133.  Hard.  158.  Even  courts  of  law  in  their  inquiries  did  not 
respect  the  rule.  A  debt  assigned  in  satisfaction  of  another  debt,  is 
not  liable  to  attachment  for  the  debt  of  the  assignor.  2  Jon.  222.  Mr. 
Justice  Buller,  in  his  elaborate  argument  in  Master  v.  Miller,  has 
clearly  shown,  that  there  is  no  use  or  convenience  in  preserving  that 
shadow  of  a  rule  when  the  substance  is  gone.  4  Term  Rep.  340. 

Lord  Holt's  principles,  in  the  case  cited  by  the  defendant ,  seem  to 
be  considerably  impugned  by  the  court  in  3  Burr.  1668. 

A  strong  case  may  be  cited  to  show,  that  a  general  indebiixUus 
assumpsit  for  money  had  and  received,  will  lie  for  the  assignee  of  a 
respondentia  bond,  the  obligor  having  before  hand  engaged  by 
an  indorsement  to  pay  the  same  to  any  assignee.  Fenner  v. 
Mearee.  2  Sla.  Rep.  1267.  S.  0.  cited  4  Term  Rep.  342.  If 
that  indorsement  had  been  inserted  in  the  body  of  the  bond,  it  would 
have  produced  the  same  effect^  and  amounted  to  a  particular  promise 
to  the  assignee,  when  an  assignment  was  made. 

It  could  not  have  been  improper  to  produce  the  testimony  of  the 
brokers,  who  were  conversant  in  such  transactions  to  a  great  amount. 
They  best  could .  point  out  what  was  the  universal  idea  of  such  instru- 
ments generally  received  and  acted  upon.  In  the  case  cited  from  2  Burr. 
1.222,  adjudged  cases  militated  against  the  mercantile  usage  attempted 
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to  be  established.    But  none  sack  occur  here,  and  therefore  )he  evi- 
dence deserves  considerable  weight. 

In  a  remarkable  cause  in  South  C9.rolina,  Judge  Waites  was  of 
opinion,  that  commercial  usage  would  make  any  instrument  negotiable 
independent  of  the  aid  of  statutes. 

We  maj  resist  the  motion  for  a  new  trial  on  another  ground.  Equity 
principles  are  adopted  in  this  slate  where  we  have  no  resort  to  a  court 
of  chancery.  Whatever  will  be  a  good  ground  for  a  bill  in  equity,  will 
support  a  suit  at  law  in  Pennsylvania. 

He  for  whose  benefit  a  promise  is  made,  may  support  a  suit  thereon. 
Bull.  183.  1  Vent.  318,  332.  Though  there  be  no  contract  between 
parties,  yet  where  money  or  goods  are  delivered  upon  consideration  to 
the  use  of  A.  he  may  have  an  action  for  them.  Yelv.  24.  A  curate 
may  maintain  suit  against  a  rector,  on  a  written  promise  to  the  bishop, 
to  pay  such  curate  a  yearly  sum.  Doug.  139,  An  assignee  of  one  of 
the  captors  may  support  a  suit  for  prize  money  against  the  agent.  1 
Wils.  211. 

Courts  of  law  will  go  very  far  to  establish  an  honest  claim  under 
particular  circumstances,  even  contrary  to  former  general  resolutions. 
Of  this  the  case  of  Minet  and  Fector  v.  Gibson  and  Johnston  furnishes 
a  strong  instance ;  a  bill  of  exchange  in  favor  of  a  fictitious  payee, 
indorsed  by  the  drawers,  and  accepted  by  persons  having  knowledge 
of  those  circumstances,  was  considered  as  payable  to  bearer,  and  the 
usual  rule^of  proving  the  hand- writing  of  the  first  indorser  asw  got  over. 
8  Term  Rep.  481.  1.  H.  Bla.  569. 

Here  the  motion  for  the  new  trial  is  founded  on  an  exception  to  the 
form  of  the  action,  without  the  smallest  pretension  to  merits.  In  the 
case  of  Ralston  v.  Cummins  in  this  court,  the  same  attempt  was  made, 
but  rejected  by  the  court  unanimously  not  suffering  the  argument  to 
proceed. 

Mr.  Lewis  for  the  defendant,  in  reply.  The  exception  now  urged, 
was  insisted  on  at  the  trial.  The  court  then  overruled  it,  and  should 
they  be  now  satisfied,  that  they  were  mistaken  in  so  doing,  the  defen- 
dant is  entitled  to  every  advantage,  which  the  legal  objection  presents 
to  him.    Such  was  the  idea  of  all  the  counsel. 

It  is  certain,  that  an  action  for  money  had  and  received,  will  not 
lie  in  respect  of  stock,  where  no  money  was  received.  5  Burr.  2569. 
The  payment  of  money  by  Reed  to  Boggs,  can  have  no  effect  on  the 
principle.  Yid.  1  H.  Bla.  243.  This  is  a  special  wagiering  contract. 
The  plaintiff*  must  therefore  depend  alone  on  his  second  count. 

It  is  not  denied,  that  the  courts  of  law  of  this  commonwealth, 
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have  adopted  the  great  principles  of  courts  of  equity,  from  necessity. 
But  it  will  not  be  asserted,  that  they  have  gone  into  the  adoption  of 
their  mode  of  relief.  In  the  case  animadverted  on,  Lord  Holt  only 
decided  on  the  manner  of  declaring  on  promissory  notes  before  the  stat- 
ute ;  and  it  will  readily  be  admitted,  that  on  any  written  contract,  not 
under  seal  nor  negotiable,  the  only  formal  method  of  declaring  would 
be  with  a  colloquium^  reciting  the  contract,  as  if  it  had  been  by  parol, 
and  afterwards  giving  the  writing  in  evidence. 

If  there  had  been  only  one  contract  between  the  parties,  the  plaintifPs 
doctrine  might  with  more  reason  prevail ;  but  the  case  was  otherwise, 
and  it  was  therefore  highly  necessary  to  omit  in  the  subsequent  part  of 
the  instrument  on  which  the  suit  is  founded,  the  words  ^'  or  order.  " 
In  the  ultimate  event  of  all  their  wagering  contracts,  Ingraham  might 
become  entitled  to  receive  money  from  Boggs.  To  consider  the  instru- 
ment as  assignable,  Is  in  fact  depriving  the  defendant  of  the  benefit  of 
a  set-off,  comtemplated  by  the  parties  in  other  contracts. 

It  has  been  urged,  that  the  word  '^  him, "  in  the  close  of  the  instru- 
ment will  equally  refer  to  the  plaintiff  the  appointee,  as  to  Boggs.  If 
the  plaintiff's  counsel  really  thought  so,  much  labor  might  have  been 
spared,  by  drawing  a  common  declaration,  as  on  an  indorsed  note.  The 
counter  agreement  merely  authorizes  the  defendant  to  pay  the  difference 
to  Boggs,  or  one  impowered  by  him  to  receive  it.  It  is  obligatory  on 
Boggs  alone ;  not  on  the  defendant,  who  never  subscribed  the  paper. 
In  Fenner  v,  Meares,  on  which  so  much  stress  has  been  laid,  there  was 
a  new  independent  contract,  indorsed  on  the  respondentia  bond,  and 
of  this  circumstance  the  plaintifi^s  counsel  availed  theipselves  on  the  ar- 
gument ;  but  had  this  been  expressed  in  the  body  of  the  specialty,  the 
suit  must  have  been  brought  necessarily  in  the  name  of  the  obligee, 
though  for  the  use  of  the  assignee. 

Upon  the  whole,  it  is  submitted  to  the  court,  whether  the  sanction- 
ing of  the  present  form  of  action,  would  not  be  an  invasion  of  those 
rules  which  have  hitherto  governed  courts  of  common  law. 

Curia  advisare  vtUL 

After  a  few  days  consideration,  the  court  expressed  their  opinion 
un&  voce  J  to  the  following  effect. 

It  appears  to  us,  that  the  nature  of  the  contract  in  the  present  case,  is 
evidenced  beyond  a  doubt  by  the  two  notes  exchanged  between  the  par- 
ties at  the  same  time,  that  the  one  should  receive  the  stock  from,  and 
the  other  should  pay  to  the  several  parties  ^^  or  their  order.  "  This 
engagement  by  each  to  the  other,  amounts  to  a  power  to  assign  the 
subject  matter  of  the  suit,  and  under  all  the  circumstances  of  the  case 
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disclosed  on  the  trial,  to  enable  the  assignee  to  bring  an  action  in  his 
own  name  for  a  breach  of  the  contract. 

The  case  of  Fenner  V.  Meares,  cited  in  4  Term  Rep.  842 ,  and  re- 
ported at  large  in  2  Bl.  Rep.  1267,  comes  fully  up  to  the  point,  at  law ; 
and  on  the  reason  and  principles  of  that  case,  we  think  ourselves  au- 
thorized to  determine  according  to  what  we  deem  the  justice  and  hon- 
esty of  the  present  question  between  the  parties. 

If  the  suit  had  been  instituted  in  the  name  of  Boggs  himself,  it  did 
not  appear  at  the  trial,  that  there  were  any  other  contracts  between  the 
parties,  on  which  the  defendant  could  have  availed  himself  of  a  set-off. 

Judgment  for  the  plaintiff. 
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Rbspublica  against  Philip  Urbin  Duqubt. 

The  law  of  18th  April  1795,  directing  the  corporation  of  Philadelphia  to  pass  ordinan- 
ces to  prevent  Uie  erection  of  wooden  buildings  in  certain  parts  of  the  city,  as  they 
may  judge  proper,  is  constitutional. 

A  city  ordinance  founded  thereon,  prescribing  a  penalty  on  conviction  of  the  offence  on 
indictment  in  the  Mayor's  Court,  is  good. 
Court  will  not  pronouce  a  law  unconstitutional  unless  in  a  dear  case. 

The  defendant  was  indicted  in  the  Mayor's  Court  of  the  city  of 
Philadelphia,  on  two  counts.  Ist,  That  he  on  the  2d  January  1797, 
did  make,  build  and  erect  a  certain  wooden  mansion  house,  on  the 
east  side  of  Grown  street,  between  Sassafras  and  Yine  streets,  within 
that  part  of  the  city  which  lies  to  the  eastward  of  Sixth  street  from 
the  river  Delaware,  between  the  south  side  of  Yine  jstreet,  and  the 
north  side  of  Sassafras  street,  to  the  great  damage  and  common  nui- 
sance of  all  the  liege  subjects  of  Pennsylvania,  against  the  form  of  the 
act  of  assembly,  and  against  an  ordinance  of  the  mayor,  alderman 
and  citizens  of  the  city  of  Philadelphia,  &c.  2d.  That  the  said  defen- 
dant did  cause  to  be  made,  built  and  erected  a  certain  other  wooden 
mansion  house  on  the  east  side  of  Grown  street  aforesaid,  &c.  pursu- 
ing the  first  count. 

The  indictment  having  been  removed  by  certiorari  into  this  court 
to  September  term  1797,  it  was  afterwards  agreed  by  writing,  under 
the  hands  of  the  attorney  general  and  of  the  defendant  and  his  counsel, 
that  a  verdict  should  be  considered  as  taken  for  the  commonwealth, 
and  that  a  motion  in  arrest  of  judgment  should  be  made  on  the  return 
of  the  postea ;  which  motion  should  be  understood  to  extend  to  all  mat- 
ters of  law  arising  on  the  face  of  the  record,  including  the  validity 
and  sufficiency  of  the  ordinance  and  the  constitutionalty  of  the  act  of 
assembly,  and  the  jurisdiction  of  the  Mayor's  Gourt. 

The  city  ordinance  was  enacted  on  the  6th  June  1796,  founded  on 
the  act  of  assembly  of  the  18th  April  1795,  (3  Dall.  St.  Laws,  771,) 
which  it  recited,  and  contained  the  following  sections : 

*^  Section  1.  From  and  after  the  passing  of  this  ordinance,  no  wood- 
en mansion-house,  shop,  ware-house,  store,  carriage-house  or  stable, 
shall  be  erected  or  built  within  that  part  of  the  city  of  Philadelphia 
which  is  comprised  within  the  limits  hereinafter  mentioned,  that  is  to 
say,  from  the  river  Delaware  to  the  east  side  of  Sixth  street,  in  those 
parts  of  the  city  included  between  the  sPouth  side  of  Yine  street,  and 
the  north  side  of  Sassafras  or  Race  street,  and  between  the  south  side 
of  Walnut  street,  and  the  north  side  of  South  or  Gedar  street,  and 
from  the  river  Delaware  to  the  east  side  of  Tenth  street,  in  that  pari 
of  the  city  included  between  the  south  side  of  Race  or  Sassafras  street, 
and  the  north  side  of  Walnut  street." 

^^ Section  2.    If  after  the  passing  of  this  ordinance,  any  per- 
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son  or  persons  shall  erect  and  build,  or  cause  to  be  erected 
and  built,  any  wooden  mansion-house,  store,  carriage-house  or  stable, 
upon  any  lot  or  piece  of  ground  within  those  parts  of  the  city  herein- 
before specified,  and  shall  be  duly  convicted  thereof,  upon  indictment 
found  against  him,  her  or  them,  in  the  Mayor's  Court  of  the  city  of  Phila- 
delphia, every  such  person  or  persons  so  offending  and  convicted,  shall 
forfeit  and  be  sentenced  and  adjudged  to  pay  a  fino  of  five  hundred . 
dollars." 

Messrs  Rawle  and  Du  Ponceau  for  the  defendant,  laid  down  four 
positions.  1st,  Corporations  at  common  law,  independent  of  statutes  or 
ancient  custom,  cannot  make  any  bye-laws  affecting  the  rights  of  prop- 
erty. 2d,  Sudh  corporations  cannot  enforce  their  bye-laws  in  the 
manner  contemplated  by  the  present  ordinance,  nor  consfitute  offences 
punishable  by  indictment.  3d,  The  legislature  of  Pennsylvania  can- 
not  confer  such  power  to  a  corporate  body,  but  must  exercise  them. 
4th,  The  Mayor's  Court  by  reason  of  their  interest,  have  no  jurisdic- 
tion over  such  offences. 

1.  Corporations  originated  in  feudal  times  amongst  a  barbar- 
ous people.  Such  bodies  received  their  powers  at  first  but  spar- 
ingly, but  at  length  from  a  more  lavish  hand.  By  the  conmion 
law,  corporations  cannot  make  ordinances  without  a  custom  or  char- 
ter from  the  crown,  unless  for  things  which  concern  the  public 
good,  as  the  repairs  of  churches,  highways,  &c.,  5  Co.  62,  a.  They 
cannot  infringe  the  liberty  of  the  people  by  imprisonment,  but  may 
inflict  a  penalty.  Courts  will  declare  their  bye-laws  invalid  if  against 
Magna  Charia.  lb.  64,  a.  So  if  the  general  law  of  the  land.  2 
Kyd's  Law  of  Corpor.  109.  Corporations  erected  by  letters  patent 
cannot  make  ]l)ye-laws  to  create  a  forfeiture,  nor  if  erected  by  an  act 
of  parliament,  unless  such  power  is  expressly  given  them  thereby. 
1  Term.  Rep.  118. 

2.  Bye-laws  may  regulate  but  not  restrain  trade,  unless  warranted 
by  particular  customs.  1  Burr.  16.  They  may  inflict  pecuniary  pen- 
alties, but  these  must  be  recovered  by  actions  of  debt  or  distress.  12 
Mod.  686.  These  are  the  only  modes  of  enforcing  the  ordinances  of 
corporate  bodies,  which  are  in  fact  no  more  than  a  species  of  contracts 
amongst  the  individual  members.  And  such  are  the  powers  which  an- 
tecedent to  the  American  revolution,  were  uniformly  exercised  by  the 
corporations  of  the  city  of  Philadelphia,  and  of  the  boroughs  of  Ches- 
ter, Bristol  and  Lancaster. 

In  no  other  instance  than  the  present,  have  the  city  corpora- 
tion created  an  indictable  offence ;  nor  can  any  other  bye-law  be 
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ihown  which  constitutes  a  criminal  prosecution  for  the  breach  of  it. 
The  law  of  18th  April  1795,  vests  the  city  with  no  such  power.  The 
act  of  11th  March  1789,  2  Dall.  St.  Laws,  654,  incorporating  the 
city,  before  the  adoption  of  the  existing  state  constitution,  lb.  660, 
§  20,  gives  authority  to  the  Mayor's  Court,  agreeably  to  the  laws  of 
the  commonwealth,  to  try  and  determine  all  larcenies,  forgeries,  per- 
juries, &c.  known  to  be  indictable,  but  not  to  create  new  offences, 
and  then  to  prosecute  them  in  their  own  court  for  the  emolument  of 
the  city.  By  the  12th  section  of  the  5th  article  of  the  constitution 
of  Pennsylvania,  3  Dall.  St.  Laws,  XXXI,  all  indictments  must 
conclude  "  against  the  peace  and  dignity  of  the  commonwealth,"  not 
against  an  ordinance  of  the  mayor,  &c.  All  public  prosecutions 
must  emanate  from^the  sovereign  people ;  the  attorney  general  acts  as 
a  great  state  officer  against  general  public  ofi'endcrs. 

3.  The  state  constitution  of  1776  has  stronger  words  than  the  present 
one,  with  respect  to  the  legislature.  In  the  frame  of  government, 
1  Dall.  St.  Laws,  Append.  56,  §  2,  it  is  said,  the  supreme  legislative 
power  shall  be  vested  in  a  house  of  representatives,  &c.  Id  our  pres- 
ent constitution,  the  first  section  of  the  first  article  declares,  that  the 
legislative  power  shall  be  vested  is  a  general  assembly,  whioa  shall 
consist  of  a  senate  and  house  of  representatives.  And  the  first  sec- 
tion of  the  schedule  thereto,  specifies  that  all  the  rights  as  well  of  in- 
dividuals as  of  bodies  corporate,  shall  continue  as  if  the  said  altera- 
tions and  amendments  had  not  been  made.  The  3d  section  of  the  7th 
article  of  the  constitution  makes  the  same  provision.  It  must  there- 
fore be  understood,  that  while  by  the  terms  of  the  constitution,  corpo- 
rate bodies  cannot  be  abridged  of  their  rights,  neither  can  those  rights 
be  augmented,  but  they  must  remain  and  continue  as  formerly. 

The  general  rule  is,  that  delegata  potestas  non  potest  delegari. 
Bat  taking  it  at  the  utmost,  when  the  legislative  power  to  grant  cor- 
porations is  spoken  of,  it  must  be  taken  in  reference  to  the  rights 
usually  and  commonly  exercised  by  such  bodies,  and  not  to  extend 
further.  Where  a  bye-law  is  contrary  to  charter,  it  is  bad,  and  a  new 
charter  must  be  granted  to  warrant  it.  6  Term  Bep.  782.  If 
the  act  of  March  1789,  incorporating  the  city,  was  sufficiently  com- 
prehensive, where  was  the  necessity  of  the  act  of  April  1795  ?  This 
latter  law  delegates  to  the  city  a  power  to  prevent  the  erection  of 
-wooden  buildings,  "  as  they  may  judge  **  proper."  It  does  not  grant 
them  a  new  charter,  but  iiivests  them  with  powers  of  legislation  to  a 
great — ^an  unlimited  extent,  as  to  the  sul  J3ct  matter.  To  the  discre- 
tion of  the  city  corporation  it  is  submitted,  whether  they  should  make 
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it  txeason  or  felony,  or  class  it  under  such  criminal  denomination  as 
they  might  see  fit ;  whether  a  loss  of  life  or  member,  a  forfeiture  of 
lands  or  goods,  banishment,  imprisonment  or  pecuniary  mulcts  should 
be  inflicted  for  the  supposed  offence  of  a  party's  consulting  his  own 
circumstances  as  to  building  on  his  own  grounds !  If  the  legislature 
may  delegate  such  authority  to  the  municipality  of  a  large  city,  they 
may  also  confer  the  power  on  a  smaller  body.  They  may  equally  au- 
thorize the  city  corporation  to  make  bye-laws  for  the  interior  police 
of  Southwark  or  the  Northern  Liberties  !  This  assumption  of  power 
would  be  too  monstrous  to  be  advocated,  though  there  are  no  express 
wofds  against  it  in  the  constitution.  Extensive  as  the  powers  of  leg- 
islation may  be  deemed,  they  must  in  the  nature  of  the  thing  be  circum** 
scribed  within  reasonable  limits.  The  omnipotence  ot  the  legislature 
has  no  meaning  under  a  constitution  accurately  defining  its  powers. 
A  right  derived  from  a  custom,  is  superior  to  a  franchise,  being  Qoeval 
with  the  common  law. 

4.  In  12  Mod.  674,  Lord  Chief  Baron  Ward,  drew  a  distinction 
between  intei*est  and  inconsistency  ;  as  in  the  latter  case  of  a  mayor 
suing  before  himself,  though  on  the  point  of  interest  the  mayor  might 
have  no  greater  share  of  the  penalty,  than  the  defendant.  But  this 
distinction  has  long  since  been  exploded  ,  and  it  is  now  settled,  that 
judge,  jury  or  sheriff,  interested  as  freemen  of  a  corporation,  are  in- 
competent to  servo  in  cases  respecting  the  interests  of  the  body.  8 
Burr.  1855-6.  Where  a  judge  has  an  interest,  neither  he  nor  his 
deputy  can  determine  the  cause,  nor  sit  in  court.  Hardr.  503.  The 
members  of  a  corporation  cannot  be  witnesses  in  cases  for  or 
against  the  company.  1  Yem.  254.  Bunb.  40.  And  agreeably  here- 
to, in  Respub.  v.  Keiglar  on  an  indictment  similar  to  the  present,' 
tried  in  this  court  on  the  28th  November  1797,  a  freemen  of  the  city 
was  rejected  as  a  witness.  To  prosecute  for  this  offence  in  the  Mayor's 
Court,  makes  the  parties  to  the  record  the  judges  of  the  trial.  On  the 
ground  of  self  preservation  of  the  community,  it  is  essentially 
necessary,  that  criminals  should  be  punished;  but  corporations 
being  limited  as  to  place,  extent  and  power,  no  necessity  subsists  as 
to  their  being  vested  with  jurisdiction,  in  matters  immediately  con- 
cerning themselves.  Besides,  this  ordinance  is  not  confined  to  the 
citizens  of  Philadelphia ;  other  persons  may  be  the  objects  of  it.  The 
offence  created,  is  beyond  the  control  of  the  executive  department, 
as  fines  unappropriated  go  to  the  corporation.  2  Eyd.  Gorpor.  157, 
159.  The  only  efficacious  remedy  for  the  evils  intended  to  be  guard- 
ed against  by  the  present  regulation,  is  to  be  found  in  a  general 
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comprehensive  law  of  the  state  legislature,  vesting  the  jurisdiction  of 
the  offence  in  a  proper  tribunal. 

Mr.  Ingersoll  for  the  commonwealth.  I  shall  divide  my  argument 
into  two  heads.  1st.  Is  the  law  of  I8th  April  1795,  unconstitutional  ? 
2d.  If  it  is  not,  is  the  present  citjr  ordinance  a  good  one  ?  These  con- 
siderations will  take  in  all  the  controverted  grounds. 

1.  The  act  of  11th  March  1789,  incorporates  not  a  petty  insignifi- 
cant village,  but  a  populous  commercial  city.  It  is  obvious  therefore, 
that  the  powers  to  be  conferred,  should  be  proportioned  to  the  objects 
intended  to  be  accomplished.  In  the  language  of  Lord  Chief  Justice 
Holt,  (12  Mod.  6S6,)  we  must  consider  the  city  ^^  as  a  great  commu- 
nity  that  have  a  legislative  power  intrusted  to  them  for  their  better 
government,  and  can  make  laws  to  bind  the  property  of  those  that  live 
within  that  precinct,  and  also  of  all  strangers  whatsoever,  that  come 
within  the  limits  of  their  jurisdiction ;  and  it  was  necessary  and  con- 
venient, that  they  should  have  such  power,  for  the  support  of  their  gov- 
ernment ;  and  it  is  so  in  all  countries  and  forms  of  government  what- 
ever, whether  monarchy,  aristocracy  or  democracy,  or  whatever  order 
of  gevemment  it  be.  For  the  supreme  jurisdiction  cannot  huve  leisure 
to  inspect  into  the  small  matters  that  concern  the  whole  order  and  reg- 
ulation of  matters  within  that  society  or  community,  as  they  that  are 
members  of  it  shall.'' 

It  is  certain,  that  the  dawn  of  civilization  gave  birth  to  the  erection 
of  corporations  in  Europe.     1  Robertson's  Charles  Y.  28,  32.    The 
law  of  1789,  which  new  models  the  city  corporation,  separating  the 
legislative  and  judicial  powers,  states  in  the  preamble,  the  '^  necessity 
of  investing  the  inhabitants  of  the  city,  with  more  speedy,  vigorous 
and  effective  powers  of  government,'  than  were  before  established." 
The  16th  section  gives  them  a  general  power  to  make  bye- laws  for 
the  welfare  of  the  city,  provided  they  be  not  repugnant  to  the  laws  and 
constitution  of  this  commonwealth.    The  20th  section,  gives  the  May- 
or's Court  criminal  jurisdiction  within  the  city,  of  all  such  cases  as 
would  be  cognizable  in  a  Court  of  Quarter  Sessions  of  any  county,  and 
to  try  and  determine  all  offences  against  the  city  ordinances,  without 
being  accountable  for  any  fines,  except  such  as  by  law  shall  be  made 
payable  into  the  state  treasury.     And  the  44th  section  enacts,  that  all 
doubts  touching  the  act,  shall  be  construed  in  all  courts  most  favorably 
for  the  corporation. 

The  law  of  1795,  made  with  the  professed  design  of  ^^  strengthen- 
ing the  security  or  property,"  empowers  the  corporation  to  pass 
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ordinances  to  prevent  persons  from  erecting  or  causing  to  be  erected 
any  wooden  mansion-houses,  &c.,  within  such  part  of  the  city,  which 
lies  to  the  eastward  of  Tenth  street  from  the  river  Delaware,  ^^  as  they 
may  judge  proper.''  From  whence  is  it  to  be  inferred,  that  this  law 
is  unconstitutional  ?  Whence  arise  the  doubts,  that  the  legislature  have 
exceeded  their  authority  ?  The  defendant  in  order  to  succeed,  must 
make  out  a  clear  case ;  on  him  lies  the  onus  probandi ;  every  legal 
presumption  is  in  favor  of  the  constitutionality  of  the  acts  of  the 
legislature. 

\Pur  cur.  The  law  clearly  is  so ;  we  must  be  satisfied  beyond 
d(mbt,  before  we  can  declare  a  law  void.] 

Neither  the  constitution  nor  any  law  of  the  state,  restricts  the  legis- 
lature from  granting  charters  of  incorporation  with  certain  powers. 
The  rights  of  corporate  bodies  under  former  grants,  are  expressly  re- 
served to  them  under  the  constitution,  as  has  been  already  stated ; 
and  the  want  of  such  power  in  the  legislature,  would  be  highly  incon- 
venient and  mischievous,  for  the  reasons  before  given  by  Lord  Holt 
If  we  consult  history,  we  shall  find  that  such  delegated  authorities  have 
been  very  frequent. 

The  legislature  by  their  act  of  1795,  have  introduced  the  rule  for 
prevention  of  wooden  buildings  within  the  populous  parts  of  the  city, 
but  have  si;^bmitted  the  modification  of  it  to  the  city  corporation.  The 
extention  of  the  ordinance  to  particular  streets,  is  a  mere  local  matter, 
with  which  that  corporate  body  must  necessarily  be  best  acquainted, 

The  parliament  of  Great  Britain,  by  a  statute  passed  (3  Ruff.  Stat. 
303.  19,  Car.  2  c.  3)  "  for  rebuilding  the  city  of  London,"  have 
shown  their  idea  of  the  necessity  of  interposing  strong  remedies,  in 
order  to  preserve  the  city  from  future  fires.  By  the  3d  section,  a 
person  building  against  the  prescribed  directions,  is  to  be  committed 
to  gaol  until  he  shall  abate  the  same.  The  7th  to  the  14th  section  in- 
clusive, direct  the  materials  of  which,  and  in  what  manner  the  houses 
shall  be  built,  &c.;  and  the  15th  section  provides,  that  in  case  of  per- 
sons omitting  to  rebuild  their  houses  within  three  years,  their  ground 
shall  be  valued  by  an  inquest,  and  subjected  to  sale  by  the  mayor, 
aldermen  and  common  council  of  the  city.  A  variety  of  other  reg:u- 
lations  are  made,  to  guard  against  future  unhappy  accidents  by  fi^re. 
1  Maitland's  Hist.  Eng.  51.  It  is  remarked  by  the  same  author,  that 
the  city  corporation,  in  pursuance  of  their  power,  actually  threw  dawn 
a  number  of  houses  for  the  purpose  of  opening  certain  streets.  lb.  443. 
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The  cities  of  New  York  aiid  GharlstOQ  have  adopted  regulations  to 
to  preserve  themselves  from  fire. 

We  have  no  unfavorable  precedents  against  us.  On  the  first  point 
the  matter  is  reduced  to  a  simple  question  :  either  the  legislature  have 
or  have  not  the  powers  of  incorporation  ;  if  they  have,  their  discretion 
must  govern,  both  on  the  original  and  superaddecl  powers  conferred  on 
such  corporate  bodies. 

2.  Most  of  the  ^questions  on  the  vaKdity  of  corporation  ordinances 
have  turned  on  their  incidental  and  implied  rights.  1  Woodes,  495. 
The  charter  of  the  city  of  LondonVas  confirmed  by  s tat.  15  Edw.  3, 
in  general  words,  8  Co.  122.  a.  Consequently,  many  by-laws  enacted 
since  that  time,  have  undergone  much  litigation. 

It  will  be  remembered  that  this  is  a  contest  between  the  state  and  a 
citizen  of  Philadelphia,  on  a  prosecution  for  a  common  and  most  dan- 
gerous nuisance.     The  dreadful  fire  in  the  wooden  building  denomina- 
ted Bickets's  Circus,  just  extinguished,  distant  only   one  square  from 
where  the  court  now  sits,  shows  strongly  the  great  mischiefs  to  which  the 
citizens  are  exposed  by  houses  built*  of  such  combustible  materials.     It 
is  laid  down  in  the  case  abready  cited  from  8  Burr.  1858,  that  cor- 
porations in  the  regulation  of  their  own  members,  may  indeed  make  by- 
laws and  enforce  the  observance  of  them  by  prosecution  amongst  them- 
selves, but  not  as  to  strangers,  unless  there  be  a  custom  to  support  it. 
Surely  an  act  of  the  legislature  is  equivalent  to  any  custom.    The  de- 
fendant has  voluntarily  entered  into  the  jurisdiction  of  the  corpora- 
tion and  has  assented  to  the  ordinance,  either  by  himself  or  his  rep- 
resentatives.    A  corporation  may  make  private  statutes  for  the  better 
government   of  the   corporation,  which  are  binding   on   themselves. 
1  Bla.  Com.  475,  476,  and  should  act  up  to  the  end  or  design  for  which 
it  was  instituted.  76.  480.  A  by-law  compelling   every  freeman  of  a 
company  to  accept  its  livery,  under  a  penalty,  is  good.  Say.  274.     The 
law  of  1795,  does  not  point  out  the  mode  of  enforcing  the  ordinance 
grounded  thereon,  but  submits  it  to  the  city  corporation  ^'as  they  may 
judge  proper."    Have  not  the  latter  acted  with  great  caution  and  dis- 
cretion herein  ?    They  have  directed  the  prosecution  for  the  offence 
by  indictment,  where  the  known  officer  of  the  state  conducts  the  proce- 
dure.    They  have  not  limited  it  to  their  own  exclusive  jurisdiction  ;  they 
have  made  no  appropriation  of  the  fine  to  themselves,  which  consequently 
must  go  into  thQ  state  treasury.     The  ordinance  and  proceedings  under 
it  are  subjected  to  every  reasonable  control.     To  assert,  that  bringing 
actions  for  penalties  would  effect  the  object  comtemplated  by  the  leg- 
islature,  the  security  of  the  city,  is  highly  ridiculous.    To  accompliflh 
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the  measure,  more  yigorous  methods  are  indispensably  necessary.  Not- 
withstanding this  ordinance,  new  wooden  buildings  are  daily  erected  in 
all  directions,  and  it  will  require  every  energy  to  repress  the  growing 
evil. 

The  usual  mode  of  enforcing  a  bye-law  by  action  of  debt  or  distress, 
depends  on  custom,,  and  custom  may  warrant  imprisonment  for  breach 
of  it.  12  Mod,  686.  2  K^d.  Corpor.  J69. 1  Vent.  115.  By-laws  im- 
posing a  forfeiture  of  goods  is  void,  if  by  patent ;  but  good,  if  by 
custom.  8  Co.  125.  a.  4  Yin.  807.  A  bye-law  in  London,  that  none 
shall  make  a  hot  press,  nor  use  it  within  the  city,  under  the  penalty  of 
10/.  because  of  the  danger  with  regard  to  fire,  &c.  is  good.  5  Co.  162. 
1  Rol.  Abr.  865.  pi.  9.  1  Bac.  840.  If  an  ancient  custom  therefore 
may  authorize  a  deviation  from  general  rules  in  the  case  of  ordinances 
of  a  corporate  body,  it  cannot  be  pretended  that  a  law  of  the  country, 
submitting  the  mode  of  prevention  of  great  public  nuisances  to  the  dis- 
cretion of  a  corporation,  will  not  be  equally  authoritative. 

In  England,  the  powers  usually  granted  by  the  crown  are  more  limit- 
ed than  where  corporations  are  granted  by  statute. 

Shippen,  C.  J.  pronounced  the  opinion  of  the  court  The  questions 
in  this  case  are  principally  two :  1st,  Whether  the  corporation  of  the 
city  of  Philadelphia  have  passed  such  an  ordinance  under  the  powers 
vested  in  them  by  act  of  assembly,  as  by  law  they  might  do,  both  with 
respect  to  the  mode  of  punishment,  and  the  court  in  which  the  offend- 
er is  to  be  tried.  And  2d,  If  they  have  passed  a  valid  ordinance  oc- 
cording  to  the  act,  is  that  act  a  constitutional  one  ? 

The  material  objection  to  the  ordinance  is,  that  they  have  directed  a 
prosecution  by  indictment,  whereas  it  is  contended,  that  a  corporation 
has  only  power  to  inflict  pecuniary  penalties  to  be  levied  by  distress, 
or  recovered  by  action  of  debt.  This  is  undoubtedly  true,  with  regard 
to  ordinances  founded  on  no  authority  but  their  own ;  but  in  this  case 
they  are  vested  with  extraordinary  powers  by  the  acknowledged  legis- 
lature of  the  state.  By  the  act  of  assembly  of  11th  March  1789,  § 
20,  the  corporation  have  power  to  make  bye-laws,  &c.  for  the  well  gov- 
erning and  welfare  of  the  ci^,  and  to  try  and  determine  certain  spec- 
ified offences  therein  named,  as  larcenies,  forgeries,  &c.  and  likewise 
all  offences  which  shall  be  committed  within  the  said  city,  against  thela^ws, 
ordinances,  regulations  or  constitutions,  that  shall  be  made,  ordained  or 
established  in  pursuance  of  that  act,  and  to  punish  the  offenders  as  bj 
the  said  laws  or  ordinances  shall  fat  prescribed.   2dly,  By  the  act  of  18th 
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April  1795,  the  togislature  enacts,  that  th'e  mayor,  alderman  and  com- 
mon council  shall  be  empowered  to  pass  ordinance  to  prevent  any  per- 
son or  persons,  from  erecting  or  causing  to  be  erected,  any  wooden  man- 
sion house,  shop,  ware  house,  store,  carriage  house,  or  stable,  within  such 
part  of  the  city  of  Philadelpia,  as  lies  to  the  eastward  of  Tenth 
street  from  the  riyer  Delaware,  *^as  they  may  judge  proper."  So 
that  the  state  legislature  haye  exercised  their  judgment  upon  the  sub- 
ject matter,  and  directed  by  law,  that  eyeiy  person  should  be  prevent- 
ed from  erecting  wooden  buildings  within  certain  populous  parts  of 
the  city  ;  and  the  mode  of  preventing  such  an  evil  is  left  to  the  may- 
or, aldermen  and  common  council,  by  veiy  general  words,  ^^  as  they 
may  judge  proper. 

This  act,  connected  with  the  former  act,  giving  the  Mayor's  Court 
power  to  try  all  offences  against  the  laws  and  ordinances  which  the 
said  corporation  shall  make  in  pursuance  of  the  former  act,  and  to 
punish  the  offences  as  by  the  said  laws  and  ordinances  shall  be  pre- 
scribed, appears  to  us  decisive,  that  they  may  punish  offenders  against 
the  ordinance,  by  indictment  in  the  Mayor's  Court. 

It  is  not  sufficient  U>  say,  that  the  corporation  could  not  of  their 
own  authority  pass  ordinances  to  punish  by  indictment  or  imprison- 
ment, because  ^ey  are  expressly  authorized  to  try  and  punish  offen- 
ders against  their  ordinances  in  the  same  court  and  in  the  same  man- 
ner as  larcenies,  forgeries,  and  other  such  offences  as  are  directed  to 
be  punished.  And  although  corporations  cannot  of  themselves  make 
ordinances  to  punish  offenders  by  imprisonment,  yet  the  law  cases  are 
express,  that  if  such  a  power  is  founded  on  the  custom,  they  may ; 

and  surely  an  act  of  the  legislature  is  as  effectual  as  any  custom  can 
be. 

As  to  the  constitutionality  of  these  laws,  a  breach  of  the  constitution 
by  the  legislature,  and  the  clashing  of  the  law  with  the  constitution, 
must  be  evident  indeed,  before  we  should  think  ourselves  at  liberty 
to  declare  a  law  void  and  a  nullity  on  that  account  yet  if  a  violation 
of  the  constitution  should  in  any  case  be  made  by  an  act  of  the  legis- 
latu)re,  and  that  violation  should  unequivocally  appear  to  us,  we 
should  think  it  our  duty  not  to  shrink  from  the  task  of  saying  such 
law  is  void.  We  however  see  no  such  violation  in  the  present  case, 
and  therefore  give  judgment  for  the  commonwealth. 
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Ex  parte  Blair  M'Clbnaohan. 

A  man  in  deolining  circamBtanoes,  who  makes  oonyeyanoe  to  his  childem  to  the  prcjadioe 
of  his  creditors,  is  excluded  from  the  benefit  of  the  acts  of  insolrency. 

Blair  M'Clei7ACHAK  having  been  snrrendered  by  his  special  bail, 
and  given  security  agreeably  to  the  act  of  assembly,  passed  on  the  4th 
April  1798,  4  Dall.  St.  Laws,  269,  applied  by  petition  to  this  court, 
at  the  last  March  term,  for  the  benefit  of  the  acts  made  for  the  relief  of 
insolvent  debtors. 

The  creditors  then  moved  that  the  hearing  should  be  postponed  on 
account  of  the  absence  of  a  material  witness,  who  had  been  subpoenaed, 
and  who  had  promised  to  attend,  who  was  in  possession  of  letters, 
written  by  the  petitioner,  tending  to  show  concealment  of  his  property. 
This  was  at  length  assented  to,  on  the  creditors  of  the  petitioner  agree- 
ing by  their  counsel  not  to  issue  any  capias  ad  saii^aciendum  against 
him  in  the  meantime,  and  the  matter  was  continued  until  the  17th  June 
last,  when  the  judges  would  return  from  the  spring  circuit. 

At  which  time  the  hearing  proceeded,  and  Blair  M'Clenachan  on 
his  oath|declared  in  substance  as  follows  ;  that  in  the  month  of  December 
1795,  he  purchased  divers  promissory  notes  of  Robert  Morris  and  John 
Nicholson,  to  the  amount  of  188,500  dollars,  for  cash  at  7^.  6^^.  and 
6^.  6^.  in  the  pound;  that  in  January  and  February  1796,  he  pur- 
chased in  company  with  general  Walter   Stewart,  his  son-in-law,  the 
further  sum  of  279,840  dollars  of  these  notes,  at  11^.  8^?.  in  the  pound, 
for  the  discharge  whereof  he  gave  his  own  notes,  indorsed  by  Stewart, 
payable  when  Morris's   and  Nicholson's   notes  became  due ;  that  in 
March  or  April  1796,  he  purchased  12,000  dollars  more  of  these  notes, 
for  cash  at  65.  6e/.  in  the  pound  ;  and  in  December  1796,  the  further 
sum  of  182,000  dollars,  at  2«.  ^d.  in  the  pound,  which  he  paid  for  in 
insurance  company  shares  ;  that  he  entered  originally  into  this  specu- 
lation of  notes   for  the  benefit  of  his   children  and  kept  the  notes  for 
their  use  until  the  month  of  October  1796,  when  he  delivered  them  up 
to  his  [children,  indorsed  by  himself,  but  kept  no  memorandum  of  the 
times  of  his  making  such   indorsements   thereon  to  them ;  that  some 
time  in  the  same  month,  finding  the  concerns  of  the  partnership  where* 
in  he  was  engaged  with  Patrick  Moore  embarrassed,  but  before  he  knew 
of  the  great  difficulties  in  the  affairs  of  Morris  and  Nicholson,  he  con- 
tracted with  his  children  to  exchange  houses,  lots  and  lands,  for  the 
notes  in  their  hands,  amounting  to  234,000  dollars,  and  in  pursuance 
thereof  on  the  last  day  of  the  same  month,  he  conveyed  all  his  real  es- 
tate to  a  considerable  value  to  his  children,  excepting  a  house  and  lot  in 
Middletown  and  a  tract  of  land  in  Nippcnose  Valley  ,(which  he  retained 
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for  the  purpose  of  being  considered  a  freeholder,)  and  some  landed  prop* 
erty,  which  he  transferred  to  John  H.  Houston  and  Alexander  James 
Dallas,  in  trust  of  the  use  of  his  creditors.  Previous  hereto,  notes  of  the 
petitioner  and  of  M'Glenachan  and  Moore  had  been  protested  in  the 
three  city  banks,  to  the  amount  of  60,989  dollars  and  72  cents,  but  he 
denied  having  any  knowledge  of  the  protests  at  the  time  of  making  the 
con?eynaces  to  his  children.  It  appeared,  that  on  the  24th  October 
1796,  Clement  Biddle,  at  the  request  of  the  petitioner,  examined  the 
books  of  M'GIenachan  and  Moore,  and  informed  him  by  letter,  that 
on  a  rough  estimation,  he  found  a  deficiency  of  68,000  dollars 
due  from  that  house,  though  he  included  in  the  credits  given  to 
the  company  many  suspicious  notes  to  a  great  amount.  Ho  now 
holds  Morris's  and  Nicholson's  notes. 

Different  statements  were  produced  to  the  court  of  the  supposed 
propert7  of  the  petitioner  on  the  81st  October  1796.  By  the  peti- 
tioner's statement,  it  appeared,  that  after  deducting  the  value  of 
the  real  estates  transferred  to  his  children,  rated  at  102,400  dollars, 
there  remained  a  clear  balance  of  26,577  dollars  and  42  cents  in  his 
favor ;  on  the  other  hand,  the  adverse  statement  made  by  his 
creditors,  exhibited  a  deficiency  of  97,190  dollars  and  83  cents 
against  him.  The  difference  arose  from  the  valuation  of  the  real 
estate,  and  the  supposed  solvency  or  insolvency  of  particular  debtors. 

Messrs.  Ingersoll,  Dallas,  W.  Tilghman  and  Todd,  contended  for 
the  discharge,  of  the  petitioner ;  Messrs.  E.  Tilghman,  M.  Levy, 
Bawle  and  Hallowel  opposed  it.  The  arguments  of  the  counsel  are 
here  omitted,  but  their  general  grounds  were  afterwards  remarked  on 
by  the  court.  The  judges  then  present  were  prepared  to  deliver  their 
opinions  at  the  last  September  term  but  recommended  an  accom- 
modation between  the  petitioner  and  his  creditors.  This  proving 
abortive,  the  counsel  of  the  latter  now  prayed  the  judgment  of  the 
court. 

Shippen,  C.  J.  The  view  and  intention  of  the  several  acts  of  in- 
solvency was  to  liberate  unfortunate  debtors  from  personal  imprison- 
ments, where  they  fairly  deliver  up  their  effects  to  their  creditors,  with- 
out concealment  or  fraud,  or  a  strong  presumption  of  such  fraud.  Con- 
cealment is  the  most  common  and  ordinary  species  of  fraud,  but  cannot 
be  deemed  the  only  species.  Conveyances  in  trust  are  mentioned  in  the 
former  acts  of  assembly,  as  well  as  the  late  one,  as  a  strong  indication  of 
fraud.  It  was  with  some  surprise  that  I  heard  it  contended  at  the  bar, 
that   if  there  was  no  concealment,  but  the  petitioner  boldly  dis- 
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closes  how  he  had  disposed  of  his  property,  however  fraadolent  the 
manner  of  such  disposition  might  be,  yet  his  person  ought  to  be  lib- 
erated, and  the  creditors  referred  for  their  remedy  to  those  to  whom 
the  property  had  been  transferred.  This  doctrine  carried  to  its  extent, 
would  indeed  be  a  monstrous  mischief,  and  destructive  of  all  commer* 
cial  credit.  If  a  swindler  should  have  address  enough  to  obtain  credit 
for  a  ^rge  store  of  goods,  and  finding  himself  going  to  ruin,  should, 
in  the  face  of  the  world,  ship  off  those  goods  to 'his  friends  or  relations 
in  another  country,  and  then  apply  for  the  benefit  of  the  insolvent 
acts,  disclosing  the  whole  transaction,  is  it  possible  that  a  court  could 
shut  its  eyes  to  such  a  fraud,  and  discharge  him  from  imprisonment? 

The  case  before  us  is  certainly  not  so  glaring.  Mr.  M'Clenachan 
was  a  man  of  fortune,  perhaps  honorably  acquired ;  but  entering  into 
speculations,  and  connecting  himself  in  trade  with  a  man  of  little  or  no 
fprtune,  found  after  some  time  his  affairs  considerably  deranged,  his 
bills  of  exchange  returned  upon  his  hahds,and  his  notes  to  a  large  amount 
protested  at  bank.  This  was  the  time  that  he  conceived  the  idea  of 
transferring  a  considerable  share  of  his  property  to  his  children.  With 
what  view  was  this  done?  He  acknowledges  he  was  alarmed  at  the 
situation  of  his  affair8,but  he  tells  us,he  thought  his  eatate  sufficient  to 
discharge  bis  debts,  notwithstanding  tliese  gifts  to  his  children.  In  the 
event  hovever,  this  does  not  turn  out  to  be  the  case ;  his  creditors  will 
be  considerable  sufferers.  His  ideas  at  the  time  may^possibly  diminish 
in  some  sort  the  immorality  of  the  act,  but  cannot  in  my  mind  have 
any  such  effect  upon  the  transaction,  so  as  to  make  that  innocent  which 
the  law  calls  fraudulent.  All  the  circumstances  show  be  had  it  at 
heart  to  make  a  handsome  provision  for  his  children,  even  if  it  should 
be  at  the  expense  of  his  creditors.  Among  his  other  children  was  an 
infant  of  about  ten  years  of  age,  to  whom  he  likewise  conveys  a  valu- 
able property.  It  is  very  unusual  for  a  man  during  his  life-time,  to 
make  so  young  a  child  independent  of  himself  in  point  of  fortune. 
With  what  view  then  was  this  done  ?  Obviously,  that  though  his 
creditors  might  suffer,  he  was  determined  in  all  events  that  his  children 
should  be  provided  for.  Whatever  gloss  may  be  put  upon  this  business 
it  is  not  sanctioned  by  law.  Courts  of  equity  uniformly  say,  that  a 
man  must  be  just  before  he  is  generous. 

It  is  contended  however,  that  he  had  on  the  31st  October  1796,  when 
he  made  these  transfers  to  his  children,  sufficient  estate  at  the  then 
value  to  pay  all  his  debts.  The  fact  itself  is  at  best  veiy  problemati- 
cal.   Tbe  different  statements  of  the  contending  parties  make  a  satis* 
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factory  judgment  on  the  matter,  difficult  to  be  formed.  But  if  that  could 
be  proved  to  be  the  case,  should  he  itot  have  immediately  surrendered 
that  property  to  his  creditors,  that  the  most  might  be  made  of  it  ?  Was 
he  justifiable  in  still  withholding  the  notes  of  Morris  and  Nicholson, 
which  were  daily  depreciating,  at  the  risk  of  the  creditors,  while,  what 
he  had  given  to  his  children  was  subject  to  no  such  risk  ?  It  is  there- 
fore my  opinion,  that  the  fact  even  if  established,  being  thus  circum- 
stanced, would  be  an  insufficient  vindication  of  the  petitioner. 

It  has  been  urged,  that  the  act  of  assembly  of  1798,  under  the  con- 
struction of  the  opposite  counsel,  is  repugnant  to  the  constitution.  I 
see  no  collision  between  the  act  and  the  constitution.  By  the  latter  it 
is  directed,  that  the  debtor  shall  not  be  confined  ^^  without  a  strong 
presumption  of  fraud."  The  act  of  assembly  specifies  two  kinds  of 
fraud,  concealment,  or  conveying  away  his  estate  to  his  family  or 
friends,  the  meaning  whereof,  althoQgh  it  is  inaccurately  worded,  can- 
not be  mistaken.  It  is  obviously  meant,  that  these  conveyances  should 
be  to  the  prejudice  of  his  creditors.  If  in  the  event  it  appears  that 
such  conveyances  are  the  means  of  defeating  the  creditors,  they  are 
fraudulent;  and  the  person  who  makes  the  conveyances,  is  expressly 
declared  not  to  be  an  object  of  relief  under  the  act,  as  being  guilty  of 
an  actual  fraud. 

Yeates,  J.  declined  gi^g  any  opinion,  not  having  heard  the  argu- 
ment in  June  last. 

Smith,  *  J.  The  value  of  the  property,  respecting  which  objections 
have  been  made  to  the  discharge  of  Blair  M'Clenachan,  under  the  laws 
of  Pennsylvania  made  for  the  relief  of  insolvent  debtors,  is  great,  but 
the  amount  of  it,  great  as  it  is  considered  in  the  abstract,  is  only  a  sec- 
ondary consideration.  We  almost  lose  sight  of  it  when  we  anticipate 
the  eSecta  which  our  present  decision  may  probably  have  on  the  morals, 
honor  and  credit  of  the  state. 

It  behoves  us  therefore,  as  we  regard  the  morals,  honor  and  credit  of 
the  state,  to  give  such  a  judgment  as  will  secure  to  our  fellow  citizens, 
and  all  others  having  commerce  with  them,  their  just  rights  according 
to  the  laws  of  the  land,  and  to  guard  them  against  subterfuges  in  vio- 
lation of  the  law,on  the  subject  matter  now  before  us  ;  otherwise  our 
decision  ^*  will  be  cited  for  a  precedent,  and  many  evils  by  the  same 
example  will  creep  into  the  state." 

*  This  opinion,  thoughprepared,  was  not  publicly  delirered. 
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I  have  so  great  a  veneration  for  the  law,  as  to  suppose  nothing  to  be 
law  which  is  not  founded  on  common  sense  and  common  honesty.  3 
Term.  Rep.  62, 162.  4  Term  Rep.  512. 

Ail  laws  rest  upon  the  best  and  broadest  basis,  which  go  to  enforce 
moral  and  social  duties.  3  Term  Rep.  63. 

We  have  before  us  the  case  of  a  man,  who  bj  many  joars  successful 
enterprize  and  industry  had  acquired  a  very  handsome  fortune.  In  the 
public  estimation  he  was  deemed  one  of  the  wealthiest  citizens  of  the 
country.  Much  of  that  wealth  had  been  acquired  by  what  is  called 
speculation.  It  is  not  therefore  to  be  wondered  at,  if  such  a  man 
should  pursue  the  same  measure  further  than  less  adventurous  men ; 
than  men,  who  had  not  made  their  fortunes  by  adventuring  would  deem 
prudent.  Nor  need  we  be  surprised  if  such  a  man  be  the  last  to  be  con- 
vinced, that  the  judgment  which  had  so  often  guided  him  to  success, 
had  at  last  misled  him.  I  entirely  brush  out  of  my  mind  his  entering 
into  the  speculation  of  purchasing  Morris's  and  Nicholson's  notes  for 
the  benefit  of  his  children,  not  because  his  testimony  is  not  to  be  be- 
lieved, but  because  such  testimony  ought  not  be  received.  Human  be- 
ings can  judge  of  intentions  only  by  uctions.  Now  what  is  the  fact 
here  ?  A  man  of  the  first  credit  in  th^  city,  who  perhaps  never  before 
a  note  protested  at  any  one  of  the  banks,  has  a  long  string  of  them 
protested  at  all  the  banks,  to  the  amount  of  60,989  dollars  72 
cents,  in  a  short  space  of  time.  At  the  saitte  time,  Clement  Biddle, 
at  his  request,  had  stated  to  him  the  great  deficiency  in  the  house  of 
•  M'Clenachan  and  Moore.  The  notes  of  Morris  and  Nicholson  were 
daily  falling  in  value.  In  this  embarrassed  situation,  a  man  (who  had 
been  for  many  years  abounding  in  riches,  yet  not  only  had  not  settled 
any  part  of  those  riches  on  his  children,  but  had  not  even  hinted  to 
any  person  that  he  intended  to  make  such  settlement,  nor  that  he  had 
entered  into  this  speculation  for  their  benefit ;  and  it  is  indeed  remark- 
able that  he  made  no  entry  in  his  books  of  such  a  singular  and  sus- 
picious transaction)  all  at  once  conveys  to  his  children  all  his  estate, 
which  was  of  a  certain  intrinsic  value,  for  these  notes,  forsooth !  ^  ^Angela 
and  ministers  of  grace  defend  us !" 

He  must  be  willfully  blind  indeed,  who  cannot  see  the  farce  acted  in 
this  transaction.  His  counsel  certainly  had  great  command  of  their 
countenances,  to  refrain  from  laughter,  in  stating  it !  I  could  as  sooa 
believe  transubstantiation,  as  believe  that  he  did  not  make  these  con- 
veyances from  an  apprehension  that  the  immense  sum  which  Morris  and 
Nicholson  had  issued  notes  for  might  be  in  danger,  which  determined 
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him  to  secure  to  himself  all  his  estate  of  certain  yalne  ;  I  say  to  him- 
self, for  in  such  family  transactions,  a  secret  trust  must  he  presumed* 
The  character  of  Learns  daughters  are  not  nature  ;  but  yet  no  father, 
in  full  possession  of  reason,  will  put  his  estate  in  the  power  of  his  chil- 
dren, and  render  himself  dependent  on  them,  without  sinister  motives. 
It  is  our  duty  to  weigh  the  reasons,  which  have  been  urged  against 
the  petitioner's  discharge,  to  compare  them  with  those  which  have  been 
offered  in  favor  of  it,  and  to  decide  according  to  the  constitution  and 
laws  of  the  state. 

Three  reasons  hWe  been  stated  in  favor  of  the  discharge. 

1.  That  on  the  31st  October  1796,  he  had  property,  besides  that 
conveyed  on  that  day,  more  than  sufBcient  to  pay  all  his  debts. 

That  he  thought  he  had,  and  if  so,  although  in  reality  it  was  not 
sufficient,  such  conveyance  ought  not  to  subject  him  to  imprisonment, 
even  if  it  were  a  gift  to  his  children. 

S.  If  he  had  not  enough  then,  nor  thought  he  had  enough,  this  is 
not  the  mode  for  his  crditors  to  obtain  relief,  and  such  acts  will  not 
preclude  him  from  a  discharge,  under  the  constitution  of  Pennsylvania. 

I  will  consider  these  reasons,  but  in  an  inverted  order,  beginning  with 
the  third ;  which,  it  is  contended,  is  supported  by  the  16th  section  of  the 
9th  article  of  the  constitution,  which  declares,  that  ^*  the  person  of  a  deb- 
tor, where  there  is  not  strong  presumption  of  fraud,  shall  not  be  con- 
tinued in  prison,  after  delivering  up  his  estate,  for  the  T^enefit  of  his 
creditors,  in  such  manner,  as  shall  be  prescribed  by  law.  "  This  nec- 
essarily implies,  that  if  there  be  a  strong  presumption  of  fraud,  he 
may  be  continued  in  prison,  after  delivering  up  his  estate,  as  a  punish- 
ment  to  deter  others  from  committing  fraud. 

It  is  contended,  that  this  fraud  is  confined  to  concealing  part  of  his 
estate  ;  and  consequently  he  may  willfully  and  deliberately  convey  the 
whole,  or  the  greater  part  of  it  in  such  manner,  as  to  put  it  beyond  the 
reach  of  his  creditors,  with  even  an  avowed  intention  to  defraud  them, 
and  may  accomplish  his  intention  completely^  and  yet  he  shall  not  be 
continued  in  prison  for  an  hour,  although  he  has  defrauded  them  there- 
by of  millions  ;  whereas  if  he  conceals  the  smallest  part  with  the  same 
view,  he  is  liable  to  imprisonment  according  to  law. 

Common  sense  and  common  honesty  combine  in  forbidding  such  a 
construction ;  it  would  disgrace  the  morality  of  the  Jesuits,  and  even 
St.  Omer's  would  blush  at  it. 

The  words  **  after    delivering  up    his  estate,  "    evidently    show, 
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that  the  fraud  contemplated,  is  more  extenBive  than  concealment.  A 
doubt  cannot  remain,  that  the  last  act  of  assembly  is  perfectly  con- 
formable to  the  constitution  in  substance,  though  somewhat  inaccu- 
rately worded.  The  title  which  corresponds  with  the  enacting  clauses, 
is,  ^^  an  act  providing  that  the  person  of  a  debtor  shall  not  be  liable 
to  imprisonment  for  debt,  after  deliyering  up  his  estate  for  the  benefit 
of  his  creditors,  unless  he  has  been  guilty  of  fraud  or  embezzlement/' 

In  answer  to  the  second  pdint,we  can  judge  of  a  man's  thoughts  on- 
ly by  his  actions,  and  if  those  actions  contradict  or  are  inconsistent  with 
what  he  says  his  thoughts  were,  we  have  a  sure  guide  in  his  actions, 
and  cannot  pay  the  least  regard  to  alleged  thoughts,  which  could  not 
produce  such  actions  from  any  rational  man. 

The  single  inquiry,  which  is  material,  is  had  Blair  M'Glenachan  on 
the  Slst  day  of  October  1796,  an  estate  more  than  sufficient  to  pay 
all  his  debts,  after  he  had  conveyed  the  estates  in  question  to  his  chil- 
dren ?  If  this  question  can  be  clearly  answered  in  the  affirmative,  it 
was  not  unlawful  for  him  to  make  the  conveyances. 

According  to  the  statement  exhibited  on  his  behalf,  he  had  more  than 
sufficient  estate  on  that  day,  to  pay  all  his  debts,  after  those  convey- 
ances were  made.  According  to  the  statement  made  by  his  creditors, 
it  was  considerably  deficient.  And  upon  the  whole,  it  is  veiy  doubt- 
ful)  even  upon  the  principles  assumed  by  his  counsel  were  those  princi- 
ples solid,  which  they  are  not.  For  it  is  supposed,  that  had  the  large 
sum  which  he  had  in  Morris's  and  Nicholson's  notes,  been  then  put 
into  the  market  at  once,  (which  was  necessary  as  they  were  daily  depre- 
ciating,) they  would  have  been  sold  for  a  certain  amount ;  but  I  ap- 
peal to  eveiy  person  who  has  had  experience  in  such  business,  wheAer 
an  instant  fall  would  not  have  taken  place.  It  is  as  impossible  to  cal- 
culate what  will  be  the  value  of  depreciating  paper,  a  week  or  even  a 
day  hence,  as  to  take  the  dimensions  of  a  cloud,  in  a  windy  day ! 

A  man  must  have  an  ample  estate  at  the  time  he  makes  voluntary 
conveyances  of  a  large  part  of  it  to  his  children  ;  so  that  if  he  be  in 
debt  at  the  time,  his  creditors  may  not  thereby  in  the  common  course 
of  dealing,  have  the  security  of  their  debts  rendered  precarious.  By 
an  ample  estate,  I  do  not  mean  one  estimated  according  to  the  san- 
guine ideas  of  a  man  whose  circumstances  are  rapidly  declining,  bat 
according  to  the  real  permanent  value  at  the  time,  not  liable  to  be  af- 
fected by  visionary  speculation. 

I  think  it  necessary  to  eipress  myself  in  this  guarded  manner, 
because  we  all  know  that   every  man   in  declining  circumstances^ 
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be  his  intentions  ever  so  upright,  is  irreeistably  led  to  estimate  his  pro- 
perty extravagantlj  high,  and  to  shut  his  eyes  against  eyeiy  deduction 
from  the  imaginary  valae  created  in  his  own  mind. 

Fraud  is  the  judgment  of  law  upon  facta  and  intents.  1  Burr.  897, 
474.  We  would  be  deemed  by  eyery  rational,  dispassionate  and  upright 
man,  destitute  of  common  sense  and  common  honesty,  of  legal  discern* 
ment  and  legal  discretion,  if  we  did  not  judge  this  transaction  under  all 
its  circumstances,  a  strong  presumption  of  fraud,  which  precludes  the 
petitioner  from  the  benefit  of  the  acts  of  assembly,  made  for  the  relief 

of  insolvent  debtors. 

Petition  rejected. 


Lessee  of  Christian  Esheuian,  Susannah  EsHELiiAN,  Elizabbth 
EsHELifAN,  John  Eshblbcan  and  Mabt  his  wife,  Pbtbr  Oilbebt 
and  Ann  his  wife,  agcnnst  Casper  Hoeb. 

[S.  C.  4  DaU.  168.] 

Under  the  act  of  1705,  "for  better  settling  of  intestate's  estates/'  the  real  estate  of  a 
mother,  being  a  iridow,  is  subject  to  the  same  rales  of  distribution,  as  that  of  a  father 
dyiog  intestate.  Collateral  warranty  with  sufficient  real  assets  descending  to  heira^  wiU 
bar  them  from  recoYering  the  lands  warranted,  and  the  English  statute  of  4  and  6  Ann. 
0.  16,  §  21,  has  never  been  extended  to  Pennsylvania. 

Ejectment  for  one  moiety  of  218.  acres  of  land  in  Paradise  and 
Godoms  tdlnmships,  tried  before  Shippen  and  Yeates  justices,  at  York, 
on  the  26th  April  1798,  wherein  die  jury  found  a  special  verdict  as 
follows : 

That  Mary  Haishey  was  seized  of  the  lands  in  question,  and  inter- 
married with  David  Eshelman,  and  died  on  the  1st  May  1786  intestate ; 
leaving  issue  six  children,  viz.  Martin  her  eldest  son,  aud  Christian, 
Susannah  I  Elizabeth,  Maiy  and  Ann  the  lessors  of  the  plaintiff. 

''  That  the  said  David  Eshelman  on  the  1st  April  1785,  in  the  life- 
time of  his  said  wife,  entered  into  articles  of  agreement  with  Casper 
Hoke^  the  defendant,  that  he,  together  with  his  wife,  would  convey  to 
him  the  premises  in  question,  exonerated  of  alT  claims  and  demands 
whatsoeyer,  in  fee  simple,  in  consideration  of  400/. 

That  the  said  David  Eshelman,  on  the  1st  April  1792,  after  the 
death  of  his  said  wife,  by  deed  reciting  the  articles  aforesaid,  conveyed 
his  interest  as  tenant  by  the  curtesy,  to  Martin  Eshelman,  his  eldest 
son,  to  enable  him  to  make  the  conveyance  stipulated  by  the  articles. 
That  the  said  Martin  Eshelman,  in  pursuance  thereof,  on  the  same 
day,  in  consideration  of  500/.,  conveyed  the  premises  to  the  said  Cas- 
per Hoke,  the  defendant  in  fee  simple,  with  a  covenant  of  warranty 
against  himself,  his  brother  and  sisters,  and  their  respective  heirs ;  and^ 
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the  said  David  Eshelman,  the  father,  by  indorsement  made  on  the  same 
day,  on  the  conveyance  by  the  said  Martin,  his  son,  covenanted  with 
the  said  Gasper  Hoke  and  his  heirs,  that  he  and  his  heirs  would  war- 
rant and  defend  the  premises  against  the  other  children  by  his  said 
wife,  to  wit,  the  said  Christian,  Susannah,  Elizabeth,  Mary  and  Ann, 
and  their  respective  heirs ;  and  the  said  David  died  in  May  1794. 

That  real  assets  descended  from  the  said  David  Eshelman  to  the 
lessors  of  the  plaintiff,  his  several  children,  to  a  greater  amount  than 
the  value  of  the  lands  in  question,  and  that  the  said  .Gasper  Hoke,  the 
defendant,  had  paid  to  Peter  Gilbert,  in  right  of  Ann,  his  wife,  one  of 
the  children,  100/.  part  of  the  consideration  money.  But  whether  upon 
these  facts  the  law  be  with  the  plaintiff  or  defendant,  the  jurors  know 
not;  if,  (fee.'' 

The  special  verdict  was  argued  at  Nisi  Prius  by  consent,  the  ensu- 
ing day  after  the  taking  thereof,  by  Mr.  Hopkins  for  the  plaintiff,  and 
Messrs.  Hamilton  and  Duncan  for  the  defendant. 

R 

The  defendant's  counsel  insisted,  that  Martin  Eshelman  was  the  heir 
at  law,  ex^  parte  matemd  as  the  eldest  son.  That  he  was  such  at 
common  law,  there  can  be  no  question,  and  his  right  must  remain,  un- 
less taken  away  by  positive  institutions.  Such  was  -the  case  as  to  bro- 
thers and  sisters,  uncles  and  aunts.  A  woman  dying  intestate  is  a 
casus  omissus  under  the  old  law.  Under  the  act  of  assembly  of  4 
jJnnx  (1705,)  1  Dall.  St.  Laws,  Append.  43,  the  2d  section  directs 
the  distribution  of  the  surplusage  of  an  intestate  amongst  his  ?ridow 
and  children  in  a  certain  manner.  The  term^intestate  must  be  applied 
to  the  case  of  a  father,  and  not  of  a  mother,  the  masculine  gender 
being  alluded  to  by  the  pronoun  his.  So  in  the  12th  section,  when 
such  intestate  shall  have  no  known  kindred,  than  all  his  latids,  &c.  shall 
escheat  and  go  to  the  immediate  landlord,  &c.  The  5th  section  of  the 
act  of  23d  March  1764,  lb  48,  provides  only  for  the  caste  of  post- 
humous children  born  after  their  father's  death,  who  have  not  been  pro- 
vided for  by  the  wills  of  then*  father  or  mother,  that  they  shall  take, 
as  if  their  f ath^  or  mother  had  died  intestate,  but  goes  no  farther. 
The  late  act  of  assembly  of  19th  April  1794,  8  Dall  St.  Laws,  521, 
supplies  a  number  of  these  omissions,  and  shows  the  sense  of  the  leg- 
islature on  this  subject,  and  the  necessity  of  the  alterations.  The 
British  statute  of  the  22  and  23  Oar.  10,  3  Buff.  Stat.  357,  mftde 
perpetual  by  stat.  1  Jac.  2,  c.  17,  §  5,  is  couched  in  the  same  terms  aa 
our  municipal  act  of  1705,;exceptso  far  as  relates  to  the  eldest  son;  and 
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yet  in  Holt  v.  Frederick,  2  Wins-  856,  2  Equ.  Cas.  Abr.  446,  pi. 
2,  S.  C.  it  was  determined,  that  a  mother  being  a  widow  and  having 
advanced  a  child  and  dying  intestate,  leaving  other  children,  such  child 
so  advanced  should  not  bring  what  he  received  into  hotchbot. 

E  contra*  It  was  urged  for  the  plaintiff,  that  the  pronoun  '^  his  " 
included  as  well  the  feminine  as  masculine  gender,  according  to  the 
usual  sense  of  the  word  '^  mankind,"  and  the  act  of  assembly  being 
obviously  made  to  introduce  an  equality  amongst  the  children,  except 
as  to  the  double  share  of  the  eldest  son,*  no  reason  could  be  assigned 
grounded  on  any  system  of  policy  or  good  sense,  why  an  elder  son 
should  be  more  prefered  on  the  death  of  a  father  than  of  a  mother. 
On  this  equitable  ground,  in  the  case  of  Lloyd  v.  Tench,  it  was  re- 
solved by  sir  John  Strange,  in  2  Yez.  218,  that  the  personal  estate 
of  a  woman  should  be  distributed  in  England,  as  if  a  man  died  intes- 
tate ;  and  of  this  opinion  was  the  court  clearly,  who  declared  that 
such  had  been  the  uniform  practice  and  received  usage,  as  well  before 
as  since  the  devolution. 

The  plaintiff's  counsel  further  contended,  that  admitting  David 
Eshelman's  covenant  to  warrant,  indorsed  on  his  son  Martin's  deed  to 
the  defendant,  the  plaintiff  was  not  precluded  thereby  from  a  recovery. 
The  difference  between  lineal  and  collateral  warranty  is  perfectly  well 
ascertained.  The  former  is  where  the  heir  might  by  possibility  have 
derived  his  title  to  the  land  warranted,  either  from  or  through  the  war- 
ranting ancestor,  the  latter  is,  where  he  could  not  thus  have  derived  his 
title.  2  Bl.  Com.  301,  802.  The  justice  of  barring  the  heir  of  the  war- 
rantor from  claiming  the  land  by  any  collateral  title,  where  no  as- 
sets descended,  has  been  frequently  questioned.  lb.  302.  To  remedy 
the  inconvenience,  in  the  case  of  tenants,  by  the  curtesy  aliening  their 
lands  with  warranty,  the  statute  of  Gloucester,  6  Edw.  1,  c.  3,  declares 
that  such  warranty  shall  be  no  bar  to  the  son,  unless  assets  descended 
from  the  father,  lb.  The  present  is  a  collateral  warranty,  as  the 
lands  in  question  can  only  be  claimed  by  the  lessors  of  the  plaintiff, 
under  their  mother.  The  defendant!  holds  under  a  grant  by  bargain 
and  sale.  But  a  warranty  is  not  operative,  unless  where  the  estate  is 
turned  to  a  mere  right ;  it  must  be  annexed  to  the  estate.  10  Co. 
96.  Nor  shall  a  warrant  bar  any  estate  of  freehold  in  esse^  in  possession 
remainder  or  reversion,  (  and  not^displaced  and  put  to  a  right, )  before 
or  at  the  time  of  the  warranty  made,  though  at  the  descent  of  the  war- 
rant7>    the    estate  of    freehold    be  divested ;  it    cannot    enlarge 
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an  estate,  lb.  97,  a.  Hargr.  Co.  Lit.  874,  h.  Had  a  feoffment  been 
made  in  the  present  instance,  it  would  have  discontinued  the  rights  of 
the  issue;  but  no  conveyance  under  the  statute  of  uses  can  grant 
m^re  than  the  party  had  at  the  time,  and  unless  the  present  deed  has 
the  operation  of  a  feoffment,  it  will  not  divest  the  rights  of  the  chil- 
dren. Be  this  as  it  may,  the  statute  of  the  4  and  5  Ann.  c.  16,  4 
Buff.  Stat.  208.  5  Bac.  Abr.  448,  ^uts  the  present  matter  out  of 
question.  It  enacts,  §  21,  that  ^'  all  warranties  which  shall  be  made 
by  any  tenant  for  life  of  any  lands,  tenements  or  hereditaments, 
the  same  descending  or  coming  to  any  person  in  remainder  or  reversion, 
shall  be  void  and  of  none  effect ;  and  likewise  all  collateral  warranties, 
which  shall  be  made  of  any  lands,  tenements  or  hereditaments, 
by  any  ancestor  who  has  no  estate  of  inheritance  in  possession  in  the 
same,  shall  be  void  against  the  hour."  The  latter  clause  applies  foUj 
to  the  principal  case.  Still,  however,  notwithstanding  this  statute, 
warranty  prevails  in  two  cases.  1.  The  warranty  of  the  ancestor 
binds  the  issue  in  tail  with  assets.  2.  The  warranty  of  the  ancestor 
tenant  in  tail  in  possession,  still,  continues  to  bar  those  in  remainder 
without  assets.  Hargr.  Co.  Lit  874,  h.  (note  2)  It  would  be  higUy^ 
inequitable,  that  Martin  Eshelman,  the  eldest  son,  should,  besides  his 
double  share  of  his  father's  proper^,  derive  an  additional  100/.  from 
the  sale  of  the  lands. 

The  defendants's  counsel  insisted,  that  sanctioning  the  present  suit 
irould  only  produce  circuity  of  action,  since  it  must  be  evident^  that 
the  defendant  in  his  action  against  the  administrators  of  David  Eshel- 
man, must  necessarily  in  such  case  obtain  a  full  compensation  in 
damages.  '^  They  admitted  however,  that  if  the  stat. ,  of  4  and  5 
Jinney  c.  16,  §  21,  was  in  force  in  this  state,  the  plaintiff  would,  in 
point  of  law,  be  entitled  to  recover.  It  is  provided,  that  the  common 
law,  and  such  of  the  British  statutes  as  have  heretofore  been  extended, 
shall  be  in  force  within  this  commonwealth,  1  Dall.  St.  Laws  722. 
Many  British  acts  of  parliament  have  been  extended  by  practice.  1 
Dall.  441.  But  we  know  of  no  such  practice  with  respect  to  the  act 
in  question.  / 

Curia  advisare  vidL 

Shippen,  C.  J.,  now  delivered  the  unanimous  opinion  of  the 
court.  We  adhere  to  the  doctrine  which  we  laid  down  at  Nisi 
Prius,  that  under  the  act  of  1705,  the  real  estate  of  a  mother 
is  subject  to  the  same  rules  of  distribution  as  that  of  a  father  dj^ 
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ing  intestate ;  and  such  has  been  the  uniform  construction  of  the 
act,  which  is  warrantee^  by  2  Vez.  213. 

We  liave  each  of  us  made  every  inquiry  in  our  power,  respecting 
the  extension  of  the  English  statute  of  4  and  5  Anne,  c.  16,  as  to 
warranties ;  and  not  being  able  to  discover  a  single  instance  wherein 
it  has  been  extended,  we  are  of  opinion  that  the  lessors  of  the  plain- 
tiff are  barred  from  recovering  the  lands  in  question  by  the  coUat 
warranty  in  this  case,  real  assets  having  descended  from  their  father 
David  Eshelnfan  to  them,  to  a  greater  amount  than  the  value  of 
the  premises. 

Let  judgment  be  entered  for  the  defendant. 


«»  •  4> 


John  Warder  against  William  Parker  and  Moorb  Wharion. 

After  a  fair  hearing,  reports  of  referees  will  only  be  set  aside  for  manifest  injastice,  or 
a  clear  error  in  law  or  fact. 

The  plaintiff  excepted  to  a  report  of  referees,  finding  a  balance 
in  his  favor  of  931  dollars  and  22  cents,  on  the  following  specified 
grounds :  1st,  The  referees  have  adopted  a  clear  mistake  of  a 
principle  of  partnership,  allowing  to  the  defendants  a  considerable 
sum  by  an  erroneous  statement  on  a  joint  transaction,  in  which 
the  parties  were  equally  interested,  when  in  fact  the  adventai*e 
yielded  no  profit,  but  was  attended  with  a  heavy  ^oss.     2d,  The 
referees  hare  mistaken  a  principle  of  law,  and  admitted  a  charge 
of  damages  in  favor  of  the  defendants  against  the  plaintiff  on  pro- 
tested bills  pf  exchange,  of  which  the  defendants  were  the  drawers, 
and  on  which  they  have  not  paid,  nor  or  liable  to  pay  a\^  damages. 
3d,  The  referees  have  refused  to  allow  the  plaintiff  damages  on 
certain  foreign  bills  of  exchange,  of  which  the  defendants  were 
dravrers  in  this  city,  and  which  were  returned  protested  for  non- 
pajment,  and  due  notice  given  thereof  by  the  plairitifl^  the  holder. 
4th,  The  referees  have  reported  in  favor  of  the  defendants  when 
they  ought  to  have  reported  in  favor  of  the  plaintiff. 

The  plaintiff  examined  one  of  the  referees  in  support  of  his  ex- 
ceptions, but  failed  utterly  in  his  proof. 

By  the  court.  After  a  fair  and  patient  investigation  by  judges 
of  the  parties'  own  choosing,  who  have  finally  decided  on  the 
matters  submitted  to  them,  the  proofs  must  be  very  strong  to 
justify  the  court's  interposition  and  setting  aside  the  report. 
But  where  manifest  injustice  has  been  done,  where  a  clear  error 
has  -occnred  either  in  law  or  fact,  and  the  same  is  made  plainly 
to  appear  to  the  court,  it  is  their  duty  to  exercise  their  super- 
VoL.  n  38 
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intending  anthority.    Such  have  been  our  repeated  decisions,  and 
such  is  the  law  of  the  land. 

The  plaintiff  took  judgment  on  his  report. 

■ 

Messrs.  Ingersoll  and  Bawle^^o  qtier. 

Messrs.  E.  Tilghman,  M'Kean  and  Hallowel,j>n>  def. 


-»^ 


Lessee  of  Samuel  Emmet^  against  John  Bobikson  <and  Benjamdt 

Eldeb. 

Verdict  against  evidence  and  the  direction  of  the  oovrt,  new  trial  awarded. 

A  BuLE  had  been  obtained,  to  show  cause  why  a  new  trial  should 
not  be  granted. 

Shippen,  0.  J.  now  reported  a  state  of  the  evidence  as  it  appear- 
ed, before'the  late  Chief  Justice  and  himself,  on  the  trial  at  Yerk, 
on  the  4th  May  1797,  as  follows : 

It  appeared  that  Samuel  Emmet,  the  lessor  of  the  plaintiff,  and 
William  Cochran,  agreed  to  purchase  from  Charles  Carrol  a  huge 
tract  of  land  in  York  county,  called  Carroleburgh,  held  under  a 
Maryland  title,  containing  6000  acres;  Carrol  gave  them  separate 
deeds,  a  dividing  line  being  made  between  them.  Some  Inequality 
appearing  in  the  partition,  Emmet  on  the  3d  February  1764,  exe- 
cuted a  deed  to  Goehran  for  150  acres  of  land,  to  make  the  parti- 
tion equal,  described  by  course  and  distance  only.  Bobinson,  the 
defendant,  purchased  these  150  acres,  and  obtained  a  deed  from 
Cochran,  <]|l6cribing  the  same  exactly  as  in  the  deed  to  Cochran, 
In  1771,  Archibald  M'Olean,  esq.,  deputy  surveyor  of  York  county, 
at  the  request  of  Bobinson,  run  the  lines  of  the  150  acres  agreeably  to 
the  courses  and  distancee  mentioned  in  his  deed,  marked  trees  and 
put  up  posts,  which  appeared  to  be  satisfSsustory  to  Bobinson.  This 
tract  was  not  bounded  in  the  deed  by  the  division  line  between  Coch- 
ran and  Emmet,  but  one  of  the  lines  of  Bobinson's  survey  running 
nearly  parallel  to  the  division  line,  and  within  15  or  20  perches 
of  it.  Bobinson  afterwards  claimed  to  this  division  line,  conceiv- 
ing that  it  was  agreeable  to  the  original  intention,  and  that  it  oould 
not  be  meant  to  leave  a  long  narrow  strip  of  land  between  the 
two  lines.  There  appeared  likewise  to  be  another  strip  *  along 
the  side  line  of  about  7  perches  wide.  Along  thid  last  line  (7 
perches  from  the  adjoining  tract)  Bobinson's  fence  was  origin- 
ally placed  and  still  continues,  along  the  line  of  marked  trees, 
at  one  end  of  which  line  the  said  Archibald  M'Clean  had  fixed 
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a  post,  in  the  presence  of  Bobinson  and  Cochran,  which  yet  contin- 
ues. The  plaintiff  brings  this  ejectiment  to  recover  the  land,  con- 
tained within  these  two  strips,  amounting  to  about  35  acres.  The 
defendant's  pretensions  extend  to  30  odd  acres  more  than  the  150 
acres;  by  the  plaintiff's  claim  he  would  have  about  If  acres  less. 

The  court  gave  in  charge  to  the  jury,  that  if  it  was  the  original 
intention  to  grant  to  the  division  line,  that  intention  was  not  car- 
ried into  execution.  That  the  deed  to  Oochran,  and  from  him  to 
Bobinson,  describes  the  land  by  course  and  distance  only,  without 
any  boundaries  whatever.  That  the  land  was  afterwards  run  out 
and  marked  by  M'Clean,  at  the  instance  of  Bobinson,  and  in  his 
presence,  and  that  of  Ciochran,  from  whom  the  conveyance  was  made ; 
and  that  therefore  he  ought  to  be  bound  by  it,  and  the  plaintiff  was 
entitled  to  recover.  The  jury  however,  found  a  verdict  for  the  de- 
fendant. 

Messrs.  Ingersoll  and  Duncan  for  the  plaintiff,  Mr.  E.  Tilghman 
for  the  defendant,  submitted  to  the  court's  decision,  without  argu- 
ment. 

By  the  court  Nothing  can  be  plainer  than  the  present  case. 
Bobinson  is  bound  by  the  marked  lines  of  M'Glean  on  the  survey 
made,at  his  instance.  It  has  been  more  than  once  determined  in  York 
cotmty,  and  particularly  in  the  case  of  the  lessee  of  James  Cochran 
V.  Alexander  M'Eisson,  tried  there  in  May  assizes  1783,  that  m, 
Maryland  titles,  where  no  boundaries  are  usually  expressed,  except 
the  place  of  beginning,  and  the  lands  are  afterwards  run  out  and 
marked  by  a  surveyor  with  the  concurrence  of  the  party,  those  lines 
ahall  conclude  him;  and  the  variation  of  the  compass  ceases  to  have 
aay  influence  on  the  limits  of  the  tract. 

Bule  for  new  trial  made  absolute. 


>«♦ 


Chabues  ExLLT  and  Maby  his  wife  <Ega£iM<  Bobxbt  Mahan. 

Dower  wiU  lie  of  lands  held  by  improrement  right  alone. 

DowsB  of  20  acres  of  meadow,  100  acres  of  arable  land 
and  280  acres  of  woodland,  %mde  niMl  habet.  The  cause  was 
tried  at  Ohambersburgh,  on  the  20th  April,  1798,  before  the  late 
Chief  Justice  M'Eean  and  Smith  Justice,  who  directed  a  non. 
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Buit  on  the  case  being  opened  by  the  plaintiffs  counsel,  that  the 
seisin  of  the  husband,  was  solely  under  an  improvement  right  with 
out  any  office  title  whatever. 

Mr.  IngersoU  for  the  plaintiffs,  now  moved,  that  the  nonsuit 
should  be  set  aside.  Mr.  Duncan  for  the  defendant,  submitted  the 
matter  to  the  court  without  opposition. 

By  the  court.  We  are  satisfied,  there  has  been  no  previous  adjud- 
ication on  this  point.  We  have  gone  too  far  into  the  improvement 
doctrine,  to  exclude  a  widow  from  her  claim  of  dower  of  lands,  held 
under  such  equitable,  though  imperfect  title,  so  frequently  recog- 
nized by  the  laws  and  usage  of  this  state: — ^Ejectments  have 
frequently  been  supported  under  such  rights ;  and  it  has  been 
determined,  that  a  prior  improvement  under  Pennsylvania,  shall 
prevail  against  a  Virginia  certificate,  under  the  compact  between 
the  two  states.  The  sale  of  improved  lands  for  payment  of  debts, 
by  an  administrator  in  modem  times,  without  an  order  of  Orphan's 
Court  has  also  been  declared  by  us  to  be  void.  With  what  pro- 
priety then,  can  we  consider  lands  held  by  settlement  and  improve- 
ment, as  real  estate  sanctified  by  law  and  custom,  as  to  all  other 
purposes,  except  the  solitary  instance  of  the  dower  of  the  widow, 
who  has  in  most  cases  been  highly  instrumental  in  building  up  the 
title  ?  Common  justice  forbids  it  I  We  cannot  avoid  setting  aside 
the  nonsuit. 


*»  •  #t 


Thoi£A8^ter60n  offomat  John  Nicholson. 
Adam  ZAJsmsNGER  agmtist  Same,  (three  suits.) 

The  general  rule  is,  that  the  sheriff  ahonld  sell  different  houBes  or  tracts  of  land  sepa- 
rately. If  he  does  otherwise,  the  sales  will  be  set  aside  bj  Uie  courts  unless  tbire 
can  be  shown  a  clear  exception  to  the  general  rule. 

Motion  to  set  aside  the  sale  of  the  defendant's  lands,  by  the 
sheriff  of  Fayette  county. 

It  appeared  that  a  testatum^,  fa.  had  been  delivered  into  the 
hands  of  the  sheriff  of  Fayette  county,  at  the  suit  of  Ryerson,  in  the 
month  of  June  1797,  for  the  sum  of  2202  dollars  and  64  cents,  on 
which  he  levied  four  tracts  of  land,  which  were  afterwards  con- 
demned by  an  inquest.  That  in  the  suits  by  Zantzinger  three  tes- 
tatum ^./a'«.  were  delivered  to  him  amounting  to  6780  dollars,  in 
September  following,  whereon  he  levied  eight  tracts  of  land,  one 
moiety  of  a  forge,  and  one  moiety  of  three  other  tracts,  which  were 
also  condemned ;  and  that  in  consequence  of  three  writs  of  vendir 
tiom  exponas  grounded  thereupon,  he  had  sold  on  the  25th  Nov- 
ember 1797,  five  of  the  said  tracts  for  866  dollars  and  75,  cents,  the 
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moiety  of  the  forge  for  865  dollars  and  33  cents,  the  moiety  of  three 
tracts  for  300  dollars,  one  tract  for  436  dollars,  one  other  tract  for 
80  dollars,  and  the  remaining  tract  for  800  dollars. 

The  sheriff,  Thomas  Collins  esq.,  stated  in  his  depositions,  that 
the  lands  were  sold  openly,  at  a  public  time,  when  many  bidders 
appeared,  on 'ftdl  notice  given;  and  that  he  verily  believed,  that 
under  all  the  circumstances  attending  the  property,  it  brought  its 
full  price. 

By  the  court.  "We  have  a  controlling  power  over  the  conduct  of 
our  different  oiBcers,  and  must  necessarily  exercisie  it  for  the  ad- 
vancement of  justice.  Here  have  been  five  tracts  of  lands  sold 
together  in  one  lot,  and  the  moiety  of  three  other  tracts  sold  in  an- 
other lot.  It  is  impossible  to  ascertain,  what  price,  the  property 
if  subdivided,  would  have  commanded.  But  it  is  obvious,  that  the 
sales  of  property  thus  combined,  must  produce  mischiefs  as  well  to 
the  creditor  as  debtor.  The  general  rule,  which  public  utility  pre- 
scribes, is,  that  different  lots  of  ground,  houses,  or  parcels  of  land 
should  be  sold  separately.  But  there  may  be  exceptions  to  this 
mle,  by  an  assemblage  of  special  circumstances,  which  may  render 
the  joining  of  several  lots,  houses  or  tracts  together,  most  eligible, 
or  by  all  the  parties  interested  agreeing  to  another  mode  of  sale. 
Many  persons  have  it  in  their  power  to  purchase  a  single  house  or 
tract  at  a  sheriff's  sale,  whose  finances  would  forbid  their  buying  of 
several ;  and  bidders  by  such  means  would  be.  discouraged,  to  the 
public  injury.  It  is  the  duty  of  the  sheriff  to  get  the  highest  sums 
for  the  lands  of  unfortunate  debtors,  and  not  to  permit  the  wealthy 
alone,  to  become  the  purchasers,  to  the  exclusion  of*  persons  less 
affluent.  Such  was  our  opinion  in  the  case  of  Brownjohn  v.  Hurst 
on  the  sale  of  city  lots ;  and  so  we  have  determined  this  very  term, 
in  the  case  of  Charles  Bitters  v.  Samuel  Wallis. 

As  no  grounds  have  been  laid  before  us,  to  induce  an  opinion, 
that  the  present  instance  forms  an  exception  to  the  general  rule, 
the  sales  of  the  lot  of  the  five  tracts,  and  of  the  moiety  of  the  three 
tracts  must  be  set  aside.    Ko  injury  is  done  thereby  to  any  one. 

Messrs.  E.  Tilghman  and  Bawle  moved  against  the  sale. 
Mr.  IngersoU  of  counsel  with  the  purchaser. 
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John  Harbison  agamst  Thomas  Bbitton  and  Mass£t« 

The  same  rale  was  afterwards  made  by  the  comt,  in  this  cansei 
where  seven  separate  brick  buildings  and  foar  frame  buildings, 
though  contiguous  to  each  other  in  the  city,  were  sold  in  one  lot 
by  the  sheriff  of  Philadelphia  county. 


>»  •  <■ 


Samuel  Colyin  assignee  of  Patrick  Colyin  against  Bobert  Mor- 
ris and  terretenants. 

Abseils  lands  to  B,  and  covenants  that  he  shall  hold  them  discharged  of  all  former  grants, 
dower,  &c.  B  gives  him  a  mortgage,  and  bonds  for  part  of  the  consideratjon 
money,  which  A  assigns  to  G,  and  dies.  His  wldov  recovers  in  dower,  the  obliger 
under  the  plea  of  payment  with  leave,  &c.,  shall  be  allowed  the  value  of  h^r  dower 
out  of  the  consideration  money. 

This  was  a  motion  for  a  new  trial,  grounded  on  the  following  facts : 
Patrick  Colvin,  on  the  15th  November  1792,  by  deed,  (his  wife 
Margaret  not  joining  therein,)  conveyed  certain  lands  in  Bucks 
county  to  Robert  Morris,  in  fee  simple,  in  consideration  of  4000Z. 
He  covenanted  therein,  that  he  was  the  lawful  owner  of  the  prem- 
ises, and  had  a  right  to  convey  the  same ;  and  that  the  said  Eobeil, 
his  heirs  and  assigns,  should  hold  and  occupy  the  same  without  in 
terruption,  free  and  clear,  and  freely  and  clearly  discharged,  against 
all  former  grants,  jointures,  dower  &c.  In  the  deed  were  also  in- 
serted, covenants  of  ftirther  assurance,  and  general  warranty  against 
all  persons  whatsoever. 

On  the  same  day,  the  said  Robert  executed  a  mortgage  to  the 
said  Patrick  oi  the  said  premises,  reciting  three  bonds  of  the  same 
date,  for  securing  the  payment  of  3000Z.  as  follows :  1250Z.  payable 
on  the  1st  April  1794,  (which  was  afterwards  duly  discharged,) 
1250Z.  payable  on  the  l8t\A.pril  1795,  and  500Z.  payable  on  the  Ist 
April  1796,  with  Interest  on  the  said  sums  respectively,  from  the  1st 
April  1793.  In  the  mortgage  was  contained  a  covenant,  that  the 
said  Robert  should  retain  500Z.  in  his  hands,  to  pay  off  a  mortgage 
of  the  premises  to  Langhorne  Biles,  he  paying  the  interest  yearly. 

On  the  5th  February  1796,  Patrick  Colvin  makes  his  will  in 
writing  duly  executed,  and  thereby  devises  to  Margaret  his  wife, 
certain  real  property  in  lieu  of  her  dower ;  to  his  son  Samuel  the 
plaintiff,  certain  lots  of  ground,  the  sum  of  300Z.,  and  a  bond  of 
500Z.  due  from  the  said  Robert  Morris,  &c.  &c.,  and  appoints  his 
sons  Daniel,  Samuel  and  Richard  his  executors. 

On  the  12th  April  1796,  the  said  Patrick  assigns  the  mort- 
gage and  two  bonds  due  froiii  the  said  Robert,  to  the  said  Sa- 
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mnel  his  son,  and  aathorizes  him  to  make  nse  of  his  name,  to  re- 
cover the  monies  dae  thereon. 

On  the  4th  December  1796,  Patrick  Colvin  died  at  Baltimore^ 
possessed  of  considerable  real  and  personal  property. 

On  the  17th  of  the  same  month,  his  will  was  proved  there,  and 
on  the  24th,  Daniel  and  Samuel,  his  sons,  resign  their  execatorship ; 
and  on  the  same  day,  Margaret,  ^s  widow,  renounces  her  devises 
under  the  will,  and  elects  to  take  her  dower  at  common  law. 

A  aoire  facias  issued  on  the  mortgage  in  Bucks  county,  returna- 
ble to  May  term  1797,  which  being  removed  into  the  Supreme  Court, 
came  on  to  trial  at  the  last  October  assizes,  at  Newtown,  before 
M^Eean,  late  G.  J.  and  Shippen,  J.  on  the  plea  of  payment,  with 
leave,  &c. 


/ 


The  defendant's  counsel  offered  to  show  in  evidence  to  the  jury, 
that  a  summons  in  dower  had  issued  at  the  suit  of  Margaret  Colvin, 
against  them,  in  the  Circuit  Court  of  the  United  States  for  Pennsyl- 
vania, on  the  2l8t  June  1797,  and  that  she  obtained  judgment 
thereon  in  October  term  1798,  and  insisted  that  Ihe  same  should  be 
considered  as  a  partial  discharge  of  the  mortgage ;  but  the  court 
overrnled  the  evidence,  and  directed  that  a  verdict  should  be  taken 
for  the  amount  of  principal  and  interest  of  the  two  last  bonds,  which 
was  done  accordingly. 

Mr.  Ingersoll  in  support  of  the  motion  for  a  new  trial.  It  cer- 
tainly was  intended  by  Patrick  Colvin  and  Robert  Morris,  that  the 
lands  should  pass  to  the  latter  as  effectually  and  freely  as  if  the  wife 
of  the  former  had  executed  the  conveyance.  It  is  expressly  stipu- 
lated that  he  should  hold  the  lands  discharged  of  dower.  On  a 
covenant  to  hold  lands  unincumbered,  a  possibility  of  charge,  no 
discharge  being  had,  will  support  covenant;  though  it  be  no  pre  . 
sent  charge,  yet  when  it  does  arise,  it  is  a  breach.  Gouldsb.  59,  65, 
Harrington  v.  Rudy^rd  and  wife ;  and  in  the  latter  page,  the  very 
ease  now  before  the  court,  is  put  by  the  counsel,  "  where  a  man 
makes  a  feoffment,  and  covenants  that  it  shall  be  discharged,  and 
afterwards  his  wife  recovers  her  dower,  the  covenant  is  broken,  and 
yet  it  was  but  a  possibility."  S.  C.  1  Leon.  92.  Owen  6.  Moor.  249, 
759.  1  And.  162.  10  Co.  52,  a.  2  Sid.  167. 

If  then  a  charge  may  happen  in  case  of  any  circumstance  previous 
to  the  contract,  the  dower  of  the  widow  is  within  the  words  of  the 
deed.  The  vendee  has  received  an  indemnification  against  the  con- 
tingent interest  of  tlie  widow,  and  the  deed  and  mortgage  must  be 
considered  together  as  one  instrument.    The  mortgage  referring  to 
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the  deed,  is  an  implied  notice  to  the  assignee,  and  puts  him  on  the 
inquiry  which  it  was  his  duty  to  make.  He  would  hence  naturally 
be  infonned,  that  the  mortgagor  would  not  be  bound  to  pay  for  an 
estate  which  he  did  not  receive  unincumbered,  according  to  the 
terms  of  his  contract. 

Every  assignee  takes  subject  to  every  equitable  consideration. 
Doug.  636.  So  of  bonds  in  this  state.  1  Dall.  27.  Can  then  Samuel 
the  son  be  in  a  better  situation  than  Patrick  the  father  ?  Could  the 
father  recover  on  this  mortgage^  if  there  was  a  strong  probability 
of  his  wife's  surviving  him,  unless  he  gave  security  to  indemnify 
the  vendee  against  her  future  interest !  Or  could  his  executors  com- 
pel the  payment  thereof,  after  his  widow  had  recovered  her  dower  ? 
The  warranty  descends  o  his  son  Samuel,  as  one  of  his  h^rs  and 
devisees ;  he  could  not  therefore,  as  assignee  of  the  mortgage,  re- 
cover in  ejectment  two  thirds  of  the  lands  against  the  terretenants, 
if  they  were  ready  and  willing,  and  oflfered  to  pay  him  the  full  bal- 
ance which  was  due  thereon,  deducting  only  the  reasonable  esti- 
mated value  of  the  widow's  claim. ,  In  I  Dall.  15,  tliejury  allowed 
for  the  dower  of  two  old  women,  in  a  suit  for  the  purchase  money 
of  land.  A  wife  has  an  inceptive  interest  in  her  husband's  real 
estate,  immediately  on  her  marriage ;  and  in  England,  the  dower  of 
the  wife  is  not  subject  to  the  payment  of  her  husband's  debts,  though 
here  it  is  otherwise.  If  a  contingent  interest  on  some  prior  limitar 
tion  of  the  lands  had  come  into  operation  and  fully  swept  away  the 
whole  title  conveyed  by  Patrick  Colvin  to  Robert  Morris,  it  will 
not  be  pretended  that  the  latter  should  be  subjected  to  pay  the  con- 
sideration money.  It  is  fiilly  settled,  that  a  purchaser  has  a  right 
to  retain  part  of  the  purchase  money,  in  order  to  pay  off  an  incum- 
brance. Here  the  assignee  had  no  right  to  demand  payment  of  the 
two  last  bonds,  until  the  widow's  dower  was  released,  or  an  equiva- 
lent was  allowed  therefor. ,  What  ought  not  to  be  demanded,  must 
be  considered  as  paid.  1  Dall.  260.  The  uncertainty  of  damages  on 
Patrick  Colvin's  breach  of  contract,  is  no  objection  to  the  doing  full 
justice  to  the  defendants ;  there  should  be  a  deduction  pro  tanio. 
If  the  present  plaintiff  really  purchased  this  mortgage,  subject  to 
the  widow's  claim  of  dower,  no  injuiy  will  be  done  to  him  by  mak- 
ing an  allowance  for  such  claim ;  if  the  contrary  was  the  case,  let 
him  seek  for  contribution  from  his  father's  estate.  Why  should  the 
defendants  pay  the  mortgage  money,  and  then  recur  to  the  executor 
of  Patrick  Colvin  for  indemnification  in  a  distant  state  ?  Is  it  not 
4nore  just  and  equitable,  that  the  son  and  devisee  of  the  mortgagee 
on  whom  the  warranty  descends,  should  sustain  this  hardship,  than 
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a  purchaser  who  is  willing  to  pay  the  uttermost  farthing,  and  only 
aska  for  a  compliance  with  the  solemn  agreement  of  the  ancestor } 
We  do  not  set  np  this  defence  by  way  of  defalcation  or  set-off,  but 
insist  on  a  defect  of  consideration  as  to  part  of  the  lands. 

Messrs.  M.  Levy  and  J.  B.  M'Kean  for  the  plaintiii.  This  point 
was  slightly  mentioned  at  the  trial,  and  the  sole  question  is,  wheth- 
er the  plaintiff  or  defendants  shall  be  turned  round  to  seek  redress 
from  the  executor  of  Patrick  Colvin  ?  The  defence  set  up  cannot 
operate  by  way  of  set-off,  because  unliqudated  damages  are  not 
objects  of  defalcation. 

Every  thing  in  contemplation  of  the  parties  shall  be  presumed  to 
have  been  inserted  in  a  written  contract.  In  the  case  of  Lan^home 
Biles's  mortgage,  there  is  an  express  agreement  that  the  vendee 
shall  retain  5002.  in  order  to  discharge  it ;  and  if  it  was  inten<^ed 
that  he  should  also  retain  against  the  possibility  of  dower,  it  was 
equally  natural  to  provide  for  that  event.  These  bonds  were  made 
payable  in  1794, 1795,  and  1796,  unconditionally,  and  if  they  h^d 
been  regularly  paid  at  the  periods  affixed,  the  present  difficulty 
would  not  have  occured.  By  remissness  and  breach  of  contract, 
Morris  ought  not  to  be  put  in  a  better  situation  than  if  he  had 
fairly  complied  with  his  engagement. 

In  1  Dall.  15,  the  right  of  dower  existed  at  the  time  of  the  sale, 
but  here  was  a  mere  possibility  of  the  wife's  surviving  the  husband, 
an  event  which  has  taken  place  since  the  mortgage  and  bonds  were 
assigned.  Can  this  right  of  dower  be  valued  with  accuracy  ?  How 
long  is  it  to  be  assumed  that  the  widow  will  live]?  The  vendee  hasa^ 
certain  and  complete  action  against  the  representative  of  Patrick 
Colvin  on  his  covenant,  to  which  he  should  resort ;  but  the  pres- 
ent attempt  is  calculated  to  throw  all  the  burthen  on  one  deviseey 
against  the  spirit  of  the  common  law,  and  the  true  principles  of 
equal  justice.  If  such  future  contingent  interests  are  permitted  to 
embarrass  the  honest  assignees  of  bonds,  when  the  obligor  has  his 
full  remedy  elsewhere,  few  persons  will  hazard  the  taking  of  assign* 
ments. 

In  Hamington  v.  Budyard  and  wife  already  cited,  the  suit  was 
brought  against  the  administrator  of  the  obligor,  which  ^eatly 
vanes  it  from  the  present  case.  It  is  hoped  that  the  court  will  not 
give  the  vendee  an  advantage  which  it  was  his  own  folly  and  neg* 
ligence  not  to  provide  for  in  the  written  contract.  If  he  should 
exclaim  dv/rurn,  est^  the  ready  answer  presents  itself,  ita  lex  esfi 
serppta.  The  mortgagee  has  done  what  was  in  his  power  to  guard 
against  his  wife's  dower,  by  the  devise  in  his  will  failing  therein 
his  estate  should  be  responsible,  not  his  innocent  assignee. 
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The  court  said,  the  assignee  took  the  assignments  at  his  o-wn 
peril,  and  stood  precisely  in  the  same  situation  as  Patrick  Colvin 
himself.  The  present  is  no  more  than  the  common  case  of  bonds 
taken  for  the  consideration  of  lands]  sold,  and  assigned,  where  part 
of  the  lands  have  been  evicted  by  an  adverse  title,  wherein  juries 
have  always  allowed  to  the  obligor  the  value  of  the  lands  recov- 
ered. There  can  be  no  recovery  where  the  whole  consideration  of 
a  bond  totally  fails ;  and  the  same  principle  applies  where  the  con- 
sideration fails  in  part,  pro  to/nto. 

New  trial  awarded. 


i>  »  <■ 


Peter  Zubbb  against  Chbistophbb  Geigab. 

Verdict  not  warranted  b/  the  evidence  set  aside,  and  a  new  trial  granted. 

Mb.  Lewis  for  the  defendant,  obtained  a  rule  to  show  cause  why 
a  new  trial  should  not  be  granted. 

The  cause  had  been  tried  on  the  27th  September  last,  at  Ilead* 
ing,  before  Yeates  and  Smith,  Justices,  and  the  former  made  the 
following  report  of  the  evidence  given  at  the  trial,: 

I1^was  admitted,  that  about  the  year  1785,  G^igar  sold  a  tract  of 
land  in  Robeson  township,  Berks  county,  to  Zuber,  for  40002. ;  and 
that  the  latter  being  wholly  unable  to  comply  with  his  contract, 
executed  to  the  former  two  bonds  for  2502.  each,  with  security,  in 
May  1787,  as  a  compensation  of  his  damages. 

On  the  11th  June  1793,  a  judgment  was  entered  up  on  one  of  the 
bonds,  which  was  afterwards  assigned  over  to  one  William  Lewis, 
the  son-in-law  of  Geigar,  in  the  same  year  Geigar  commiserating 
the  case  of  Zuber,  told  a  friend  of  his  that  he  should  call  on  him, 
and  he  would  transfer  him  a  tract  of  land  in  Northumberland  coun- 
ty, to  make  up  in  some  measure  his  loss.  Zuber  called  accordingly, 
and  received  from  Geigar  a  patent  to  enable  a  scrivener  to  draw  a 
conveyance  thereof  to  him,  which  was  afterwards  prepared,  and 
Zuber  paid  15*.  for  the  drawing  thereof. 

In  the  month  of  December  following,  and  before  the  deed  was  dffei^ 
ed  to  Geigar  to  be  executed,  Zuber  made  an  (affidavit  of  defence  to 
the  judgment  entered  up,  and  insisted  that  a  loose  receipt  which 
he  had  for  902.  should  be  credited  on  the  obligation  over  and  above 
a  receipt  indorsed  on  the  bond  for  the  same  sum,  and  bearing  the 
same  date.  The  cause  came  on  to  be  tried  at  the  ensuing  May  term 
when  the  jury  were  fully  satisfied  that  only  one  payment  of  902.  had 


1799]  OF  PENNSYLVANIA.  623 

been  made;  abd  disallowed  by  their  verdict  the  loose  receipt.' 
Oeigar  dissatisfied  with  and  irritated  at  the  dishonest  attempt  of 
Zuber,  refused  to  execute  to  him  the  conveyance  for  the  Northum- 
berland tract ;  and  for  this  breach  of  contract  Zuber  brought  special 
assumpsit  to  recover  damages. 

.  No  evidence  was  given  to  the  jury  of  the  value  of  this  tract  of 
land,  it8quantity,'or  part  of  the  county  wherein  it  lay. 

The  court  observed  to  the  jury,  that  exclusive  of  difficulty  of  giv- 
ing damages  for  not  conveying  lands,  of  the  value  whereof  nothing 
appeared,  another  object  of  consideration  presented  itself,  whether 
the  conduct  of  Zuber  did  not  dispense  with  the  performance  of  the 
gratuitous  promise  made  by  Geigar.  The  engagements  in  the  nature 
of  the  thing  must  have  been  founded  on  motives  of^mpassion,  and 
made  under  a  firm  confidence  that  the  two  bonds  would  be  dis- 
charged without  further  difficulty,  and  without  attacking  Geigar's 
reputation,  by  an  unjust  charge  of  fraudulently  witholding  a  credit 
of  90^.  It  was  true,  the  paying  for  the  drawing  of  the  deed  was 
a  loss  to  Zuber,  and  therefore  a  sufficient  consideration  for  support- 
ing the  promise ;  yet  his  proper  conduct  might  discharge  the  party 
therefrom,  or  at  least  would  in  good  conscience  materially  reduce 
the  damages  recoverable  thereon. 

The  jury  however  found  a  verdict  for  the  plaintiff  for  180?.  6s.  3d, 
daiiiages,  and  handed  a  paper  to  the  clerk  of  the  court  (which  was 
produced  on  the  motion)  whereby  it  appeared,  that  each  juror  had 
put  down  a  sum  in  figures  from  500!.  to  5/.  the  aggregate  whereof 
divided  by  12,  had  produced  a  quotient,  which  resulted  in  their 
verdict. 

On  hearing  of  this  statement,  Mr.  Hallowel  of  counsel  for  the 
plaintiff,  candidly  admitted,  that  the  want  of  evidence  as  to  the 
value  of  the  tract  of  land  in  Northumberland  county,  was  an  in- 
superable defectj  and  that  the  jurors'  mode  of  adjusting  their  ver- 
dict, in  a  matter  of  property,  was  highly  dangerous  in  itself,  and 
not  to  be  justified ;  whereupon  the  rule  for  granting  a  new  trial 
was  made  absolute. 
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my  sons,  William,  David  ai:id  Joseph,  two  thirds,  and  one  third  of 
the  overplus  to  my  three  daughters,  Margaret,  Elizabeth,  and  Maiy 
Groshier,  her  part  of  that  third  to  her  children.  Item,  I  will  to  my 
son  Joseph  my  bed  and  bed  clothes,  and  his  mother's  bible  and  sil- 
ver buckles."  And  then  appoints  the  defendants  the  executors  of 
his  said  will. 

Previous  hereto,  the  testator,  by  deed  dated  13th  February  1783, 
released  to  his  son  Joseph  the  principal  of  the  legacy  bequeathed  to 
his  mother,  reserving  to  himself  the  interest  thereof. 

Joseph  Robinson,  aforesaid,  died  before  his  father ;  Margaret  and 
Elizabeth,  the  daughters,  died  lifter  his  death. 

l%e  goods  and  effects  personal  oi^  the  testater  amounted  to 

828  16  9 
The  sales  of  one  moiety  of  the  land,  a  house  and  rent,  to 

1678  16  8 


I.  9.  d. 
Debts,  funeral  expenses,  and  executors' )    ^qq  q  31 
allowance,  f  ^ 

Balance  in  the  hands  of  the  executors  )    o-tAt  ±  11. 
aforesaid,  subject  to  distribution,        J  ■ 


2407  13  5 


2407  13 


The  plaintiff,  John  Robinson,  contends,  that  besides  being  the 
special  legatee  of  lOL  under  his  father's  will,  and  of  three  bonds 
which  he  owed  his  fSsither,  that  he  is  entitled  to  a  distributive  part 
of  the  legacies  devised  to  his  half  brother  Joseph,  who  died  before 
his  father,  the  will  directing  the  different  bequests  to  return  back 
into  the  family,  &c. 

The  counsel  on  both  sides  agreed  to  submit  to  the  court  how  ftr 
the  defendants  are  accountable  to  the  plaintiff,  without  argument. 

Four  questions  arose  under  the  foregoing  &cts.  1.  In  whom  did 
the  equitable  interest  of  Joseph  Robruson,  under  his  fether's  volun- 
tary deed  of  18th  February  1783,  vest?  2.  To  whom  will  the  oth® 
devises  under  the  said  will  to  Joseph  go  t  And  is  there  any  differ- 
ence in  this  particular  between  the  residuary  devise  and  tiie  oiher 
devises  to  him  ?  3.  In  whom  will  the  residue  of  the  estate  vest  I 
4.  What  is  the  said  John  Robinson,  the  plaintiff,  entitled  to  under  the 
will? 

1.  The  interest  of  Joseph  Robinson,  under  the  deed  of  1783, 
vests  in  his  father  as  his  next  of  kin.  A  child  dying  intestate, 
without  wife  or  child.  Hie  father  takes  his  whole  personal  estate. 
1  Wms.  48,  49.  1  Salk.  251.  Oomy.  96.   1  Atky.  457. 12  Mod. 


r 
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622,  624.  Gilb.  Eqii.  Kep.  190. 2Equ.  Ca.  Abr.  436,  2  Bl.  Com.  516. 

2.  The  epecifio  deviBes  to  Joseph  are  lapsed  legacies,  by  his  djing 
before  his  &ther,  and  fall  into  the  bnlk  of  his  estate.  1  Wms.  84. 1 
Bro.  Cha.  Eep.  84,  85.  3  Bro.  Cha.  Rep.  224,  240,  143.  3  Atky. 
674,  680. 

There  is  more  difficnltj  as  to  the  share  of  the  residue  devised  to 
Joseph ;  but  it  is  evidently  distinguishable  from  Page  v.  Page,  2 
Wms.  489,  Mosely  42,  2  Stra.  820,  for  there  each  residuary  legatee 
was  to  take  one  sixth  part.  Here  there  are  no  words  ^^  equally  to  be 
divided, "  &c.  or  any  terms  which  can  create  a  tenancy  in  common. 
If  the  devise  had  been  to  Joseph  alone,  and  he  had  <Ued  before  his 
father,  the  testator  would  have  died  intestate  as  to  the  residue ;  but 
here  the  last  residuary  devise  seems  to  be  a  jointenancy. 

It  is  said,  indeed,  that  there  is  no  case  of  a  residue  given  to  persons 
not  executors,  where  they  have  been  considered  as  jointenants.  1 
Bro.  Cha.  Rep.  118,  (in  1781.)  Cha.  Ca.  288.  2  Cha.  Ca.  64.  But 
a  devise  of  the  residue  of  a  personal  estate  to  three,  not  executors, 
is  a  joint  devise  and  shall  survive.  Webster  v.  Webster,  (in  1726,) 
2  Wms.  347.  2  Equ.  Cas.  Abr.  571,  pi.  1.  And  where  A  makes 
two  executors,  B  and  C,  appointing  them  residuary  l^atees,  and  B 
dies,  the  whole  shall  survive  to  C.  Gray  v.  Willis,  (in  1729.)  2  Wms. 
529. 1  Equ.  Ca.  Abr.  243.  Devise  of  the  surplus  of  his  personal 
estate  to  his  four  executors,  this  is  a  joint  bequest,  and  on  the  death 
of  one  it  shall  go  to  the  survivors.  Willing  v.  Bains,  (in  1731,)  8 
Wms.  115.  Devise  of  the  residue  of  personal  estate  to  A  and  B,  it 
is  a  joint  devise,  and  shall  survive.  Lady  Shore  v.  Billingsley,  (in 
1687.)  1  Vem.  482.  T.  Jon.  162.  And  it  is  remarked,  that  in 
this  last  case,  the  one  was  executor  but  the  other  not.  8  Bro.  Cha. 
Rep.  27,  (in  1789,)  wherein  LoM  Thurlow  says,  that  chancery  de- 
crees a  tenancy  in  common,  as  much  as  it  can ;  but  if  indeed  there 
are  no  words  that  will  point  at  a  tenancy  in  common,  the  rule  of 
survivorship  must  take  place. 

3.  The  clause  immediately  preceding  the  last  residuary  clause, 
though  confined  to  the  testator's  personal  overplus,  is  absolutely 
inconfiistent  with  it  on  any  reasonable  construction.  Divers  devises 
in  one  will  of  the  same  thing,  the  last  devise  takes  place.  Co.  Lit. 
112,  b.  See  2  Rol.  Rep.  423.  Swinb.  652,  553.  Godolph.  461.  Hardr. 
94.  2  BI.  Com.  381.  It  has  however  been  said  they  both  shall  take 
as  jointenants.  Plowd.  641.  See  3  Leon.  11,  pi.  27.  3  Bulst.  105. 1 
Bol.  Bep.  820.  Yelv.  210.  Lane,  118.  Cro.  Jac.  49.  Jenk.  256,  pi.  50 
10  Mod.  522. 1  Vem  30.  Lord  Hardwicke  inclined  to  the  former, 
which  was  Lord  Coke's  opinion,  but  says  the  latter  cases  have  taken 
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it  otherwise.  2  Atky.  374.  And  in  the  case  of  a  simple  legacy,  as  a 
horse,  the  latter  is  certainly  a  revocation  of  the  former.  Ih  875. 
He  also  says,  in  several  devises  of  the  same  thing,  it  is  not  material 
which  devise  is  first.  The  will  must  be  constmed  so  as  to  make  the 
testator  consistent.  1  Atky.  417,  419.  See  Plowd.  523.  3  Atky. 
493.  Hargr.  Co.  Lit.  112,  h.  113,  a.  (note  1.)  1  Fonbla.  444.  2  Fon- 
bla.  374. 

On  the  true  construction  of  this  will,  it  would  seem  that  the  last 
general  residuary  devise  must  govern ;  and  if  this  opinion  be  cor- 
rect, the  overplus  of  two  thirds  of  the  estate  will  pass  to  William 
Bobinson  and  David  Eobinson,  the  two  sons,  and  the  remaining 
third  to  the  representatives  of  Margaret  and  Elizabeth  and  the 
children  of  Mary  Croshier. 

4.  Therefore,  the  plaintiff  John  Robinson  seems  only  entitled  to 
his  legacy  of  10/.  and  the  three  bonds  devised  to  him. 

The  following  certificate  was  subscribed  : 

"  On  full  consideration  of  the  will  of  William  Robinson,  we  are 
of  opinion,  that  the  clause  immediately  preceding  the  last  residuary 
devise,  though  confined  to  testators  personal  surplus  is  absolutely 
inconsistent  therewith,  on  any  reasonable  construction  ;  and  that  to 
effectuate  the  intention  of  the  testator,  the  last  devise  must  govern. 
Consequently,  under  the  events  stated  of  the  death  of  Joseph  Eob- 
inson, before  his  father,  two  thirds  of  the  overplus  of  the  estate  ves* 
ted  in  William  Robinson  and  David  Robinson,  the  remainder  in  the 
i*epresentative8  of  Margaret  and  Elizabeth  and  the  children  of  Mary 
Croshier ;  and  we  conceive,  that  the  plaintiff  John  Robinson  is  only 
entitled  to  his  legacy  of  lOZ.  and  the  three  bonds  devised  to  him, 
under  the  will  in  question.  J.  YEATES. 

December  18,  1799."  THOMAS  SMITE 


Memorandum,  20th  December  1799.. 

The  governor's  eommission  to  the  honorable  Edward  Shippen,  esq.,  as  Chief  Jostice 
of  the  Supreme  Court  of  this  state,  bearing  date  the  18th  instant,  qwtmdiu  u  bene^ 
«m^  was  read  and  published  in  court  this  day. 

Also  was  read  and  published,  a  commission  to  the  honorable  Hugh  Henrj  BrndnD- 
ridge,  esq.,  as  one  of  the  Justices  of  the  Supreme  Court  quamdiu  m  bene  ffeaeerii^  be•^ 

ing  date  the  18th  instant. 

The  city  of  Phfladelphia  having  been. afflicted  by  a  contagious  fever,  the  judges  of 
the  Supreme  court  directed  the  holding  of  the  lAst  September  term,  at  the  Tillage  of 
Frankfort  in  the  county  of  Philadelphia,  in  pursuance  of  the  act  of  assembly,  passed  HHk 
the  10th  April  1799;  but  no  other  business  was  transacted  there,  except  the  taking  of 
the  retums  of  Bheri£&*  to  process,  and  the  entering  of  common  rules. 
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MARCH  TERM,  1800. 

CORAM,  SHIPPEN,  CHISF  JUSTICE,   TEATES,   SMITH   AND   BRACKEKRIDaE^ 

JUSTICES. 


Samuel  Jackson  and  John  B;  Evans  against  James  Winchester. 

[S.  a  Ball.  4  206.] 

A  defendant  shall  not  withdraw  any  of  his  pleas  without  consent,  where  he  gains  any 
advantage  thereby.  The  testimony  of  a  witness  (since  dead)  on  a  question  of  bail  be- 
fore a  judge,  is  to  be  considered  as  his  declaration  in  pau  in  the  presence  of  the  party 
and  can  only  be  received  in  evidence,  so  far  as  such  party  agreed  to  it. 

1J\^DEB1TA  TVS  assumpsit  for  goods  sold  and  delivered.  Pleas, 
non  assumpsit  and  payment. 

Before  the  jury  were  charged,  the  defendant's  counsel  prayed  leave 
to  withdraw  his  plea  of  non  assuinpsit^  as  he  meant  to  rely  on  his 
*  plea  of  payment.  This  was  objected  to  as  the  plaintiffs  had  been  put 
to  expense  ip  obtaining  proof  of  the  sale  and  delivery  of  the  goods. 

Shippen  G.  J.  Wherever  trouble  or  expense  has  been  incurred  by 
any  plea  of  the  defendant's,  the  court  will  not  give  leave  to  retract  the 
the  plea,  unless  full  compensation  has  been  made  for  such  trouble  and 
expense. 

Yeates,  *  J.  It  has  been  determined  in  this  court,  (Vol.  I.  p.  88)  that 
a  defendant  is  not  entitled  to  withdraw  a  plea  at  the  time  of  trial,  in 
order  to  give  him  the  benefit  of  conclusion  with  the  jury. 

Per  cur.    We  must  establish  it  as  a  general  rule,  that  a  defendant, 

shall  not  withdraw  any  of  his  pleas  without  the  leave  of  the  court  or 

consent  of  the  adverse  party,  where  it  may  be  supposed  that  he  gains 

an  advantage  thereby.     The  execution  of  this  rule  will  conduce  to  the 

advancement  of  justice. 

Motion  denied. 

.  In  the  course  of  the  trial  the  defendant  offered  evidence  of  what 
had  been  sworn  to  by  David  Allison  (a  witness  who  is  since  dead) 
before  M'Kean  C.  J.  on  a  motion  to  discharge  him  on  common  bail  in 
the  presence  of  Jackson  one  of  the  plaintiffs,and  one  of  the  Chief  Justices 
'  order  for  such  discharge,  founded  on  such  oath ;  but  the  court  overruled 
the  evidence.  Questions  of  bail  before  a  judge  in  his  chamber,  are  not 
to  be  considered  as  trials  in  a  court  of  record,  wherein  the  testimony 
of  witnesses  at  a  former  trial  may  be  received  as  evidence  in  case  of 
Vol.  n.  34 
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their  death.  1  Lord  Raym.  730.  1  Stra.  162.  2  Wmfl.  663,  664.  In 
the  former  instances  their  testimony  stands  precisely  on  the  same  foot- 
ing as  their  declarations  in  pais  in  the  presence  of  the  party.  Where 
he  agrees  to  the  statement,  it  may  be  received  in  evidence  as  his  con- 
fession ;  where  he  is  silent,  the  maxim  qui  tacei  consentire  videtur 
is  applicable,  and  the  jary  will  jndge  of  it  under  all  the  circumstances 
of  the  case  ;  but  where  he  totally  denies  it,  the  evidence  is  not  admis- 
sible. Under  these  restrictions  the  testimony  may  be  given,  but  they 
must  not  be  exceeded.'    Which  was  done  accordingly. 

Verdict  pro  quer.  for  7905  dollars  92  cents. 

Messrs.  W.  Tilghman  and  Hallowel,  pro  quer. 
Messrs.  M.  Levy  and  Dallas,  pro  def. 


-»^i 


Jacob  Broom,  John  S.  Littler,  Jabies  Ohipman  and  Thomas 

FouLKE  against  Edward  Fox. 

In  replevin,  where  the  goods  are  delivered  to  the  plaintiff,  court  will  not  give  him  leave 
to  diBcontinue ;  and  there  maj  be  cases  where  the  court  will  refuse  such  leave, 
though  the  possession  remains  with  the  defendant,  on  his  claim  of  property. 

Replevin  for  60  pieces  of  bandanoes.  Defendant  pleads  prop- 
erty. 

Mr.  M.  Levy  for  the  defendant,  prayed  that  the  jury  might  be 
sworn.  Mr.  Hallowel  for  the  plaintiff  objected  thereto,  and  prayed 
leave  to  discontinae  the  suit,  producing  at  the  same  time  the  defend- 
ant's written  agreement  to  that  effect. 

The  defendant's  counsel  stated,  that  on  the  7th  January  1797,  the 
plaintiff's  had  sold  the  bandanoes  Id  question,  and  a  hair  trunk,  to  one 
Peter  Farrar,  for  125/.  bs,  and  had  delivered  him  a  bill  of  parcels, 
whereon  was  subscribed  a  receipt  for  149  dollars  in'  part,  and  an  ac- 
knowledgment that  they  had  received  the  assignment  of  a  promissory 
note  from  William  Campbell  to  the  said  Farrer  for  400  dollars,  dated 
21st  December  1796,  payable  at  90  days,  which  they  agreed  to  return 
to  Farrar  if  the  balance  of  the  account  was  paid  within  the  90  days ; 
and  that  the  said  Farrar  in  consideration  of  a  precedent  debt,  had  as- 
signed the  bandanoes  to  Abijah  Holbrook,  subject  to  the  lien  of  120 
dollars  advanced  on  the  same  by  the  defendant. 

The  plaintiffs  stated  that  the  merchandise  was  obtained  by  a  swind- 
ling trick  of  Farrar,  who  had  given  them  a  pledge  of  no  value  for  the 
balance,  and  was  immediately  sent  to  the  vendue  store  of  the  defend- 
ant, a.n  auctioneer,  to  be  converted  into  cash,  who  advanced  on  them 
120  dollars  ;  that  on  the  service  of  the  replevin,  the  defendant  had 


1800]  OF  PENNSYLVANIA.  631 

claimed  a  special  property  in  the  goods,  but  on  a  true  state  of  the 
facts  having  been  afterwards  made  to  him,  he  had  surrendered  up  the 
same,  on  the  plaintiff's  paying  him  a  sum  nearly  equal  to  what  they 
had  received  from  Farrar. 

It  was  therefore  contended,  that  the  defendant  had  waived  his  plea 
of  property,  and  no  issue  was  left  for  trial.  If  Farrar  or  Holbrook 
deemed  themselves  injured,  they  might  resort  either  to  the  plaintiffs  or 
the  defendant  in  a  new  suit  for  redress.  The  court  would  only  regard 
the  parties  to  the  present  record,  and  they  being  equally  desirous  of 
ending  this  suit  by  a  discontinuance,  it  was  presumed  that  liberty 
would  not  be  denied  them. 

E  contra  it  was  urged,  that  the  interests  of  third  persons  were  in- 
volved in  this  replevin,  which  the  tortiaus  acts  of  the  parties  ought 
not  to  effect.  The  court  will  not.  permit  a  nominal  plaintiff  to  discon- 
tinue an  action  brought  in  his  name  for  the  use  of  another ;  (1  Dall. 
139)  and  by  parity  of  reason  will  not  suffer  a  nominal  defendant  to 
agree  to  the  stopping  of  a  trial  in  replevin,  to  tha prejudice  of  the  real 
defendants.  The  special  property  of  the  defendant  rested  on  the  gen- 
eral property  of  Farrar  as  its  basis,  and  it  was  very  obvious  that  the 
plaintiffs  could  not  support  their  suit.  The  ground  assumed  by  the 
adverse  counsel  is  too  large.  Cases  may  easily  be  put  of  replevins, 
where  the  court  would  utterly  disregard  the  agreement  of  the  parties  to 
the  record.  Suppose  one  deliver  a  box  of  diamonds  to  a  common  car- 
rier, and  another  pretending  title  should  obtain  possession  thereof  in 
replevin,*  could  the  carrier,  by  his  agreement,  prevent  the  trial  of  the 
action,  or  would  the  court  sanctify  such  iniquitous  proceedings  ? 

Pur  cur.    Regularly,  there  can  be  no  discontinuance  without  leave 
of  the  court,  and  this  rule  holds  with  peculiar  force  in  replevins.  1 
Leon.  105.     There  both  the  parties  are  actors,  and  yet  the  avowant 
cannot  discontinue.     1  Stra.  112.     When  the  goods  are  delivered  to 
the  plaintiff  in  replevin,  the  defendant  has  an  evident  interest  in  theff 
suit,  being  entitled  to  a  writ  of  retorno  habendoy  if  the  issue  is  found 
for  him.     When  a  claim  of  property  is  interposed  by  the  defendant  on 
the  service  of  the  process,  the  goods  remain  in  his  hands  on  his  giv- 
ing security,  and  the  plaintiff  proceeds  for  damages  for  the  taking  an4 
detention.    Hence  arises  a  manifest  difference  as  to  the  court's  grant- 
ing leave  to  discontinue  on  the  different  returns  of  the  sheriff.     There 
may  be  cases  however,  where  the  court  would  in  all  probability  refuse 
this    liberty,  even  where  the  possession  of  the  articles  remains  in  the 
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defendant,  on  the  sheriffs'  return ;  bat  the  circumstances  of  the  pre- 
sent case,  as  disclosed  on  the  motion,  do  not  appear  to  warrant  our 

refusal  of  liberty  to  discontinue. 

AdjomaiuT. 


Joseph  Baeeb,  James  Olben  and  Alexander  Elmslib,  administra- 
tors of  John  Olben  against  Nathan  Field. 

The  copy  of  the  records  of  a  tourt  of  Geocgia,  not  having  a  seal)  nor  certified  according 
,    to  the  act  of  congress  of  26th  May  1790,  may  be  received  ^  prima  facie  but  not  u 
conclusiye  evidence. 

Case  sur  promissory  note.  The  defence  set  up  was,  that  the  note 
was  given  in  consideration  of  certain  lands  in  the  state  of  Georgia, 
which  at  the  time  of  sale,  were  incumbered  by  divers  judgments  had 
against  Zachariah  Cox,  the  former  owner  of  them. 

To  prove  these  incumbrances,  the  defendant  offered  in  evidence,  a 
paper  under  the  hand  of  the  clerk  of  the  Superior  Court  of  Chatham 
county,  in  Georgia,  but  not  having  the  seal  of  the  court  annexed,  nor 
certified  agreeably  to  the  act  of  congress  of  the  26th  May  1790,(1  U. 
S.  Laws,  161,  Oswald's  edit.,)  by  the  chief  justice,  or  presiding 
magistrate.  The  plaintiffs  excepted  hereto  for  want  of  such  seal  and 
certificate. 

The  first  ground  of  exception  was  dropped,  on  the  certificate  of 
James  Jones,  esq.,  a  member  of  congress  for  Georgia,  that  the  county 
courts  of  Georgia  had  no  seals.  And  it  was  agreed,  that  judgments 
in  the  county  courts,  bound  lands  throughout  the  state  of  Georgia. 

Per  CUT.  The  second  ground  has  already  received  a  determination 
at  the  sitting  here,  between  William  Ralston  and  James  Cummins,  (14th 
March  1799.)  There  an  exemplification  of  a  record  in  ejectment  in 
Maryland,  wherein  the  plaintiff  recovered,  not  certified  according  to 
the  directions  of  the  act  of  congress,  was  received  in  evidence,  on 
argument.  To  make  a  record^conclusive  evidence,  and  to  give  it "  such 
faith  and  credit  in  every  other  court  of  the  United  States,  as  it  has 
by  law  or  usage  in  the  courts  of  the  state,  from  whence  such  record  is 
taken,"  it  must  be  authenticated  according  to  the  act  of  the  Union ; 
but  no  negative  words  being  inserted  therein,  the  usual  certificates  may 
be  received  as  prima  facit  evidence  of  the  record,  and  may  be  shown 
to  the  jury. 

l!h^  def dbdant  failing  in  his  proof,  that  the  note  was   given  in 
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consideration  for  the  lands  thus  incumbered,  the  plaintiffs  obtained  a 
verdict  for  648  dollars  and  50  cents.  ^ 

Messrs.  IngersoU  and  Brinton,  pro  guer, 

Messrs.  E.  Tilghman,  McKean  and  Franklin,  pro  def. 


■♦^ 


HUiLiAKD  and  Pippit  against  James  Greenlbaf. 

A  discharge  under  a  epeml  insolvent  act  of  Maryland,  vill  protect  the  person  of  an^  in- 
solvent debtor  from  arrests  in  this  state. 

Motion  to  discharge  the  defendant  on  common  bail. 

The  defendant,  resident  in  Maryland,  obtained  a  discharge,  with  di- 
vers other  persons,  from  all  his  debts,  under  a  certiftcate  of  the  chan- 
cellor of  that  state,  grounded  on  an  act  of  assembly,  which  passed  dur- 
ing a  session,  commencing  on  the  5th  November  1798,  and  ending  on 
the  20th  January  1799.  By  the  terms  of  the  act,  he  was  entitled  to 
be  discharged  as  a  merchant,  unless  one  fourth  part  of  his  creditors  dis- 
sented therefrom,  on  his  giving  certain  notice  of  his  intention  to  take 
the  benefit  of  this  insolvent  law^  by  a  general  publication  in  the  gazette 
and  executing  an  assignment  for  the  use  of  his  creditors  generally. 

The  chancellor  certified,  that  he  had  in  all  things  conformed  to  the 
law,  made  his  assignment,  and  was  discharged  from  his  debts. 

It  was  admitted,  that  the  plaintiffs  were  citizens  of  Pennsylvania, 
that  the  debt  for  which  the  defendant  was  arrested,  was  contracted  in 
Philadelphia,  and  that  upon  a  former  application  to  this  court,  for  the 
benefit  of  the  insolvent  acts  here,  he  had  not  given  notice  to  the  plain- 
tiffs, pursuant  to  those  laws. 

M?:  Gordon,  for  the  plaintiffs,  objected  to  the  motion.  The*  Mary- 
land act  is  retrospective  on  debts  theretofore  due.  Its  operation  is  sim- 
ilar to  the  insolvent  law  of  New  Jersey,  in  James  et  al.  v.  Allen,  (1 
Dall.  188,)  discharging  the  debtor  from  imprisonment  in  that  state,  but 
not  going  beyond  its  l<mits.     It  is  local  in  its  nature. 

The  law  of  Maryland  under  which  Hall  was  discharged  j  (1  Dall.  229,) 
was  framed  for  general  purposes,  and  may  fairly  be  distinguished  from 
the  present.  The  inconveniences  of  such  an  act,  are  highly  obvious, 
as  is  fully  shown  by  the  argument  of  the  plaintiffs  counsel  in  that  case. 
lb.  230.  And  good  policy  will  prevent  the  court  from  going  beyond 
the  bounds  of  that  decision. 


534  CASES  IN  THE  SUPREME  COURT  [1800 

Messrs.  Ingersoll  and  W.  Tilghman  answered,  that  it  appeared  in 
the  beginning  of  the  case  of  Millar  v.  Hall,  that  the  Maryland  law  was 
enacted,  subsequent  to  the  debt  in  question,  and  to  the  institution  of 
the  suit.  For  nine  or  ten  years  past,  that  state  had  passed  no  general 
insolvent  law,  but  had  deemed  it  Bounder  policy  to  enact  special  insol- 
vent statutes,  as  the  particular  occasions  arose.  But  confined,  as  their 
act  is,  to  individual  cases,  its  effect  in  those  cases,  is  general  and  un- 
restricted. It  discharges  the1)etitioner  from  all  his  debts,  on  his  com? 
plying  with  certain  pre  requisites.  It  is  indeed  more  beneficial  to  credi- 
tors, than  the  law  under  which  Hall  obtained  relief;  because  the  dissent 
of  one  fourth  part  of  the  creditors,  prevents  the  disdiarge  of  the  debtor. 
Here  the  assignment  is  general,  and  equally  advantageous  to  all  the 
creditors. 

-The  courts  of  Maryland  pay  due  respect  to  the  discharge  of  debtors, 
under  the  bankrupt  laws  of  this  state.  Major  Smith  contracted  debts 
in  Maryland,  and  obtained  a  certificate  of  conformity  from  the  com- 
missioners of  bankrupt  here.  His  creditors  in  Maryland,  were  not  per- 
mitted to  arrest  him  in  that  state. 

So  of  New  Jersey.  Mr.  Benezet  contracted  debts  there,  and  took 
the  benefit  of  the  bankrupt  laws  here.  His  person  was  held  exempted 
from  debts  barred  by  our  act,  in  the  judicatures  of  New  Jersey. 

The  court  observed,  that  it  was  of  infinite  consequence  their  decis- 
ions should  be  uniform.  Th^  principal  case  is  precisely  the  same  in 
principle  as  that  of  Millar  v.  Hall,  and  we  consider  ourselves  bound  by 
that  determination.     Let  the  defendant  be  discharged  on  common  bail 


Jambs  Hat  administrator  of  Andrew  Eessler  assignee  of  Samuel 
Merriak  against  Sebastian  Node  and  Catharine  his  wife. 

On  a  mortgage  bv  N  to  M,  accompanied  with  a  bond  fVom  N  and  K  to  M,  and  E  obtains 
an  assignment  of  the  mortgage,  he  may  recover  on  a  scire  facias ;  aliter  if  he  obtained 
an  assignment  of  the  bond  and  sued  thereon  his  co-obUgor. 

Scire  Facias  on  mortgage.     Plea  payment. 

The  facts  on  the  evidence  appeared  as  follow : 

Thomas  Dixey  and  wife,  on  the  -ISth  November  1785,  conveyed  a 
lot  of  ground  in  the  city  of  Philadelphia  to  Richard  Carleton  in  fee, 
under  a  yearly  rent  charge  of  82  Spanish  milled  dollars.  Carleton 
on  the  3d  June  1786,  conveyed  to  Node  the  defendent;  who  togethtf 
with  his  wife,  on  the  6th  June  following,  mortgaged  the  premises  to 
Merrian,  to  secure  the  payment  of  150/.  in  one  year,  with  interest ;  the 
proviso  therein,  specified,  that  if  the  said  Sebastian  Node  or  Andrew 
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Kessler  paid  the  said  150/.  and  interest  within  one  year,  the  mortgage 
should  be  void.  A  joint  and  several  bond,  executed  by  Node  and 
Kessler  to  Merrian,  accompanied  the  Mortgage,  and  bore  equal  date 
therewith ;  bat  it  did  not  appear,  whether  the  debt  of  150/.  was  owing 
jointly  by  Node  and  Kessler,  or  whether  the  latter  had  become  security 
for  the  former.  Merrian  assigned  the  mortgage  to  Kessler  on  the  6  th 
October,  1787,  for  a  valuable  consideration. 

Mr.  S.  Levy  for  the  plaintiff,  was  willing  to  consider  the  150Z.  as  a 
joint  debt  due  on  bond  by  Mode  and  Kessler,  as  he  was  not  in  posses- 
sion of  testimony  to  prove,  that  Kessler  was  a  mere  surety ;  but  con- 
tended that  the  addiinistrator  of  the  assignee  ofithe  mortgage,  was  en- 
titled to  recover  at  least  one  moiety  of  the  same. 

Messrs.  T.  Boss  and  J.  B.  M'Kean,  for  the  defendants,  insisted, 
that  the  facts  as  proved,  amounted  to  a  complete  payment  in  the  pres- 
ent form  of  action,  in  contemplation  of  law.    It  was  stipulated  in  the 
equity  of  redemption  of  the  mortgage,  that  if  either  Node  or  Kessler 
paid  the  principal  sum  and  interest,  the  same  should  be  void  and  of  no' 
effect.     Here  the  latter  has  obtained  an  assignment  of  the  mortgage, 
and  of  course  must  have  previously  paid  or  satisfied  the  mortgage, 
within  the  terms  of  the  deed.     The  assignment  is  equivalent  to  a  re- 
lease on  the  part  of  Merrian ;  as  he  thereby  discharges  Kessler  from 
future  responsibility.     If  two  are  bound  in  a  joint  and  several  obliga- 
tion, and  the  obligee  releases  one  of  them,  it  is  a  discharge  of  both. 
Co.  Lit.  232.  a.      If  one  of  two  obligors  pays  the  money,  and  then 
sues  the  other  at  law,  in  the  name  of  the  obligee,  he  may  plead  the 
payitient  of  the  co-obligor.  2  Yez.  872.     The  assignment  of  a  bond 
to  a  co-obligor  who  pays  it,  is  of  no  use  ;  payment  may  be  pleaded  to 
it ;  but  case  or  perhaps  indebitaius  assumpsit  would  lie.   3.  569. 
The  validity  of  the  mortgage  rests  on  that  of  the  bond,  which  is  reci- 
ted therein,  as  between  the  present  parties.     Kessler  or  his  represent- 
ative cannot  affirm  part,  and  disaffirm  part.  1  Yez.  329.     If  he  was 
the  joint  debtor  with  Node,  and  paid  the  whole  debt,  he  might  recover 
in  case,  or  in  indebitatus  assumpsit  for  so  much  paid  for  the  defend- 
ant's use,  but  not  as  assignee  of  the  mortgage. 

By  the  courtf  Every  assignment  is  necessarily  preceded  by  pay- 
ment, or  some  species  of  satisfaction  to  the  assignor.  If  a  stranger 
takes  an  assignment  of  a  mortgage,  and  pays  his  money,  he  certainly 
would  recover  thereon.  The  effect  of  an  assignment  not  only  divests 
the  party  making  it  of  his  right  of  recovery,  but  vests  this  right  in 
he  assignee,  and  in  this  particular  operates  beyond  a  release.     The 
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ground  on  which  a  release  to  one  obligor,  on  a  joint  and  Beveral  bond, 
operates  as  a  discharge  of  both  obligors,  is,  that  the  joint  remedy  be- 
ing gone,  the  several  one  is  gone  also.  2  Salk.  574.  But  Merrian 
had  but  a  single  remedy  on  the  mortgage  by  suing  out  his  scire  facias 
against  Node  and  the  terretenants.  Eessler  was  no  party  thereto,  and 
no  good  reason  can  be  assigned,  why  the  legal  interest  in  the  mort- 
gaged premises,  could  not  be  transferred  to  him.  If  indeed  the  pres- 
ent action  had  been  brought  by  Kessler  or  his  representative  on  the 
assigned  bond,  we  admit  Uiat  the  principle  of  the  cases  relied  on  might 
apply.  But  the  technical  legal  exception  does  not  hold  on  the  assigned 
mortgage,  any  further  than  in  an  action  on  the  case  against  Node, 
which  clearly  might  b^upported.  Abstracted  from  the  question  of 
law,  the  equity  and  honesty  of  the  case  is  too  obvious  to  need  any 

remarks. 

Verdict /?ro  quer. 

A  motion  was  afterwards  made  within  the  four  days,  for  a  rule  to 
show  cause  why  a  new  trial  should  not  be  granted ;  but  the  court  on 
argument  unanimously  refused  the  rule,  and  gave  judgment  for  the 
plaintiff. 


»»  •  ^» 


Lessee  of  Gborge  Woods  against  John  Galbraith. 

After  verdict  for  the  plaintiff  in  ejectment,  and  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted,  the  term  run  out  before  argument  of  the  rule.  The  term  was 
enlarged  by  the  court. 

The  plaintiff  having  obtained  a  verdict  in  this  cause  at  Carlisle,  May 
assizes,  1798,  and  the  defendant  having  afterwards  obtained  a  rule  to 
show  cause  why  a  new  trial  should  not  be  granted,  the  same  was  cou- 
tinued  by  mutual  consent  until  the  present  term,  when  after  full  argu- 
ment, the  court  discharged  the  rule. 

The  term  laid  in  the  declaration  being  for  seven  years,  expired  on 
the  23d  February  last,  and  the  court,  on  motion,  without  difficulty, 
ordered  it  to  be  enlarged  to  twenty  years,  and^the  record  was  amended 
accordingly. 

Messrs.  iDgersoU  and  Duncan,  pro  quer. 
Mr.  E.  Tilghman,  pro  def. 
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Samuel  Weiser,  qieer.  in  error  against  N^icholas  Zeisinger,  admin- 

istxator  of  Nicholas  ZsisiKasRy  deqeased. 

yarr.  in  trorer  by  an  administrator  for  a  deed  of  land  in  Berks  county  good  after  verdict 
though  the  names  of  the  parties  thereto,  or  the  nature  of  the  estate,  or  the  situation 
of  the  lands,  or  their  value,  are  not  set  forth. 

Writ  of  error  to  Berks  county.  It  appeared  by  the  record,  that 
the  declaration  was  in  trover  ^^  for  a  deed  of  lands  in  Berks  county , 
whereof  the  intestate  was  possessed  in  his  life-time  and  casually  lost, 
which  came  to  the  possession  of  the  now  plaintifif  in  en^or."  &c.      ^ 

It  did  not  describe  the  parties  to  the  deed,  where  the  lands  lay,  or 
their  value,  the  nature  of  the  estate  conveyed,  or  the  title  or  interest 
claimed  under  it,  or  its  date,  but  stated  it  generally  as  above.  On 
not  guilty  pleaded  the  jury  found  a  verdict  for  the  plaintifif  below  for 
525/.  damages  on  which  judgment  was  rendered.  * 

Mr.  IngersoU  for  the  plaintiff  in  error,  now  took  seven  exceptions 
to  the  declaration.  1.  That  it  did  not  state  the  township  or  place  where 
the  lands  lie.  2.  Nor  whether  the  same  were  conveyed  in  fee,  for  life, 
years,  &c.  3.  Nor  the  parties  thereto.  4.  Nor  that  the  intestate  was 
the  grantee.  5.  Nor  the  value  of  the  deed.  6.  Nor  that  the  adminis- 
trator was  entitled  thereto.  7.  And  finally  that  trover  would  not  lie 
for  a  deed. 

On  the  five  exceptions  first  stated,  he  did  not  greatly  insist,  but  con- 
tented himself  with  citing  the  following  cases  thereon :  A  declara- 
tion in  trover,  should  show  the  value  of  every  chattel,  of  which  the 
conversion  is  complained  of.  2  Rol.  Rep.  447.  5  Bac.  Abr.  275.  In 
Lit.  Ent.  70,  is  to  be  found  a  declaration  in  trover,  for  a  mortgage 
by  an  administrator  de  bonis  non^  which  sets  forth  the  mortgaged 
premises  particularly  and  the  parties,  thereto,  &c. 

On  the  sixth  exception,  he  contended  that  by  a  deed  in  common  par- 
lance, must  be  intended  a  conveyance  for  life  at  least,  if  not  in  fee ; 
and  with  such  grant  the  administrator  has  nothing  to  do.  For  every 
other  purpose  except  the  payment  of  debts,  the  right  of  the  administra- 
tor here,  is  precisely  the  same  as  in  England,  as  to  lands.  It  is  not 
shown  that  such  debts  existed,  due  from  the  intestate,  which  xnight 
render  it  necessary  that  he  should  have  the  title  deeds.  The  prop- 
erty of  charters  concerning  the  freehold,  vests  in  the  heir,  and  not  in 
the  personal  representative  of  the*  deceased  proprietor  of  the  lands.  2 
Woodeson.  878.  Noy'^  Max.  cap.  49.     Charters  may  be  entailed.  Co. 
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Lit.  20.  a.  If  land  be  held  by  the  tenure  of  a  horn  or  comage,  the 
heir  is  entitled  at  law  to  the  horn.  1  Vem.  273!  Unless  therefore  the 
administrator  had  a  property  in  the  deed  in  question,  he  could  not  sup- 
port trover. 

7.  Dentinue  is  the  proper  remedy  for  title  deeds,  and  ^not  trover. 
The  heir  shall  have  detinue  of  charters,  though  he  hath  not  the  land. 
F.  N.  B.  324.  L.  And  it  is  presumed,  that  express  authorities  may  be 
shown,  wherein  it  is  laid  down,  that  trover"^  will  not  lie  for  title  deeds. 

Messrs.  Bawle  and  T.  Boss,  e  contra.  As  to  the  form  of  the  dec- 
laratioD,  less  certainty  is  necessary  in  trover  than  in  detinue,  because 
that  is  for  the  recovery  of  the  things  themselves.  Bull.  Ni.  Pri.  '32. 
Trover  de  decern  ponderibus^  held  good  ;  being  only  brought  for  dam- 
ages, it  is  sufiScient  if  the  jury  understand  it.  12  Mod.  3.  Trover  de 
scripto  suo  obligatorioy  held  good.  2  Salk.  651.  So  of  trover  of 
20  ounces  of  cloves  and  mace,  without  showing  how  much  of  each,  or 
that  they  were  mixed ;  but  it  would  be  ill  in  detinue  for  uncertainty.  lb. 
Trover  pro  una  parcella  segestrium,  involucriorum  ei  funium. 
held  sufficiently  certain  in  error.  2  Stra.  839.  So  for  a  parcel  of  diar 
monds.  lb.  827.  So  for  10  pairs  of  curtains  and  valons.  1  Mod.  46. 
So  for  divers  sorts  of  linen.  Style  44.  Tro^r  for  a  trunk  full  of  fine 
linen,  adjudged  good,  and  after  verdict  for  the  plaintiff,  finding  80/. 
damages,  the  court  intended  that  the  damages  were  given  for  the  tmnk 
only.  Cro.  Jac.  664.  •  ^ 

As  to  the  value  of  the  lands  or  deed,  not  being  laid  ad  valentiafn 
is  not  matter  of  substance,  but  mere  form  in  trover,  and  is  aided  after 
verdict  by  stat.  18  Eliz.  c.  14.  Cro.  Jac.  654, 148.  2  Lit.  Abr.  762. 

The  fact  is,  that  every  efibrt  was  made  use  of  to  render  the  declara- 
tion more  certain,  but  in  vain.  The  deed  was  traced  to  Weiser's  pos- 
session  by  his  own  confession,  and  his  offer  of  500/.  for  it,  but  there 
he  stopped,  and  beyond  this  more  information  could  not  be  obtained. 
Though  it  is  agreed  that  detinue  is  the  more  appropriate  remedy  for 
charters,  yet  to  support  it^  a  special  accurate  description  is  indispensa- 
bly necessary.  If  trover  will  not  lie,  the  party  is  without  remedy.  To 
advance  the  purposes  of  justice,  it  is  now  settled  that  a  deed  may  be 
pleaded,  as  lost  by  time  or  accident,  without  a  prof  ert.  3  Term  Rep.  151. 

It  is  apprehended  that  no  case  can  be  cited  to  show  that  trover 

*  Vide  2  Term  Rep.  708|  where  it  is  admitted  that  trover  will  lie  for  title  deeds. 
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will  not  lie  for  a  deed.  It  will  lie  for  letters  patent  of  a  wine  license, 
though  matter  of  record.  .  Hardr.  111.  Much  reliance  has  been  placed 
on  the  sixth  exception,  but  it  will  be  remembered,  that  nothing  can  be 
intended  in  order  to  set  aside  the  verdict.  The  objection  must  arise 
from  the  record  itself,  and  it  is  not  therein  stated  that  the  intestate  had 
heirs.  Eveiy  thing  shall  be  intended  in  support  of  a  verdict.  It  will 
not  be  presumed  that  the  deed  was  of  lauds  ib  fee  simple,  or  a  freehold 
interest,  but  in  aid  of  the  jury's  finding,  rather  of  a  term  for  years,  or 
mortgage,  over  either  of  which  the  administrator  had  an  undoubted  con- 
trol. Executors  or  administrators  must  in  the  first  instance  succeed  to 
the  possession  even  of  title  deeds,  after  the  death  of  the  testator  or  in- 
testate. And  one  in  possession,  without  other  right,  may  support  tro- 
ver against  a  wrongdoer.  Bull.  83.  Here  the  right  of  possession  was 
submitted  to  the  jury  on  the  trial,  and  it  is  now  too  late  to  question 
the  right  of  the  administrators  to  institute  a  suit  for  the  deed. 

The  court  declared  that  they  saw  nothing  material  in  the  five  excep- 
tions first  stated,  which  had  not  been  satisfactorily  answered ;  nor  had 
any  authority  been  i^lduced  to  show  that  trover  would  not  lie  for  a  deed, 
or  that  it  imported  ex  vi  termini y  a  grant  in  fee  or  for  life.  Its  true 
legal  meaning  was  a  writing  under  seal.  However,  courts  will  do  what 
they  can,  to  help  declarations  after  verdict,  and  it  must  be  taken,  that 
every  thing  was  proved  on  the  trial,  necessary  to  enable  the  plaintiff  to 
recover.  (See  2  Burr.  899.  Cowp.  826.  Doug.  658,  683.  7  Term  Rep. 
522.)  As  nothing  contrary  appears  on  the  face  of  the  pleadings,  it 
may  be  presumed  that  the  deed  in  question  assured  a  leasehold  interest) 
or  other  right  w^ich  vested  in  ihe  administrator ^t/re  represeniationis^ 
and  that  he  was  legally  entitled  thereto.  Thisjwill  remove  the  real  dif- 
ficulty in  the  case,  and  under  this  view 

Let  the  judgment  be  afiSrmed. 


■►♦' 


Samuel  Gonsalbs,  Jacob  Wolff  and  John  Turner  (who  survived 
Benjamin  Brink)  quer.  in  error  against  Jacob  Dbavens. 

Awards  are  considered  with  less  striotness  than  formerly,  but  they  must  be  certain  and 
final. 

Writ  of  error  to  Northampton  county.  It  appeared  by  the  record, 
that  debt  was  brought  on  an  arbitration  bond,  dated  6th  June  1793,  to 
perform  an  award,  so  as  the  same  was  made  in  writing  before  the  1st 
January  then  next.     Plea  nul  award.    Deavens  the  plaintiff  below, 
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set  forth  in  his  replication,  an  award  dated  5th  October  1793,  by 
which  it  appeared,  that  the  arbitrators  award  as  follows,  to  wit:  ''That 
tSe  said  S.  G.,  J.  W.,  J.  T.  and  B.  B.  should  pay  to  the  said  J.  D. 
812/.  2s.  on  the  4th  June  then  next,  and  shoald  execute  to  him  are- 
lease  of  all  actions  before  the  6th  June  1793  ;  on  payment  of  whicli 
sum,  the  said  J.  D.  should  likewise  execute  to  them  a  release  of  all 
actions  before  the  6th  June  1793,  and  should  also  assign  a  bond  giren 
and  executed  by  Manuel  Gonsales  and  Johannes  Yannetten  to  Abrahim 
Vankeuren,  in  the  penalty  of  184/.  15^.  10^.,  conditioned  for  the  pay- 
ment of  92/.  7^.  5(/.,  dated  21st  October  1772,  aud'likewise  a  bond  given 
and  executed  by  the  said  Manuel  Gonsales  and  Johannes  Yannetten  to 
Peter  Helm, in  the  penalty  of  250/,  conditioned  For  the  payment  of  1251^ 
dated  8th  October  1772,  and  also  the  eight  following  receipts  paid  by 
him  to  Abraham  Hasbrouk,  on  account  of  the  said  Manuel  Gonsales 
and  Johannes  Yanuetten's  bond  and  mortage,  to  wit :  one  for,  ftc.  &e. 
the  said  assignments  to  be  to  the  use  of  the  said  S.  G.,  J.  W.,  J.T. 
and  B.  B.,  and  to  be  at  their  own  proper  risk  and  costs  ;  and  further^ 
that  the  said  J.  D.  should  suffer  the  said  S.  G.  J.  W.,  J.  T.  and  B.B.,to 
take  possession  of  three  equal  undivided  seventh  parts  of  a  certain  fam 
at  Memacutting,  whereon  he  then  dwelled,"  &c. 

The  defendants  below  demurred  to  this  replication,  and  the  plaintiff 
joined  in  demurrer.  In  August  term  1796,  the  demurrer  was  argued, 
and  judgment  was  rendered  for  the  then  plaintiff  in  the  Court  of  Oom- 
mon  Pleas. 

M.  J.  Koss  for  the  plaintiffs  in  error,  now  insbted,  that  the  arbitra- 
tors had  exceeded  their  authority,  and  that  their  award  was  bad.    It 
must  be  considered  as   a  judgment,  and  can  only  be  expounded  by  it- 
self ;  no  matters  dehors  can  be  admitted  to  explain  it.  Bac.  Abr.  139. 
An  award,  that   a  stranger  shall  d  o  an  act  is  void,  and  not  within  the 
submission.   lb.  146.  Hardr.  46. 1  Leon.  316,  3  Leon.   62.     Awards 
must  be  mutual  and  for  the  benefit  of  both  parties.  1  Bol.  Ab.  253.  8 
Go.  98.     Whatbeneficial  interest  can  the  plaintiffs  in  error  derive  from 
the  assignment  of  the  bonds  made  payable  to  Yankeuren  and  Helm,  or 
of  Deavens's  receipts  for  moneys  paid  to  a  stranger,  on  account  of  the 
bond  and  morgtage  executed  by  Manuel  Gonsales  and  Johannes  Yannet- 
ten?     It  does  not  appear  on  the  face  of  the  award  that  Deavenshad 
any  claim  legal  or  equitable  to  those  bonds,  and  this  defect   cannot  be 
supplied. 
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Mr.  E.  Tilghman  e  contra^  contended,  that  the  award  was  evidently 
mutual,  because  reciprocal  releases  were  directed  to  be  given.  If  on 
the  face  of  the  award  itself  it  appeared,  that  Deavens  had  no  claim, 
legal  or  equitable^  to  those  bonds  or  receipts,  there  might  be  some 
color  of  controversy.  But  in  fact,  the  contrary  appeared,  at  least  as 
to  the  receipts,  which  were  specified  to  be  for  moneys  paid  by  Deavens, 
and  were  connected  with  the  two  bonds.  These  he  was  awarded  to 
assign  over  to  the  plaintiffs  in  error  at  their  own  proper  risk  and  costs, 
which  shows  that  he  was  only  to  transfer  his  equitable  interest,  such 
as  it  was,  to  them.  But  if  even  Deavens  had  no  claim  to  the  bonds, 
the  award  may  be  good  in  part,  though  void  in  part,  if  it  makes  a 
final  end  of  the  controversy  between  the  parties.  2  Wils.  267,  293. 
Cor.  Jac.  663. 

By  the  court.  Awards  are  now  considered  with  greater  latitude  and 
less  strictness  than  formerly.  1  Burr.  277.  1  Dall.  174.  For  the  bene- 
fit of  society  critical  niceties  are  discouraged.  But  they  must  have 
two  properties,  and  be  certain  and  final.  We  cannot  presume  any 
thing  to  overturn  an  award.  2  Atky.  505.  And  it  is  sufficient  for  the 
defendant  in  error,  if  we  cannot  collect  from  the  award  itself,  consid- 
ered as  an  instrument,  that  he  had  no  claim  whatever  to  the  bonds  and 
receipts,  directed  to  be  assigned  over  to  the  use  of  the  now  plaintiffs, 
at  their  risk  and  costs. 

Let  the  judgment  be  affiimed. 


»»  %  ♦> 


Thomas  Peter  Cabnbs  for  the  use  of  Ephraim  Olden  against 

Nathan  Field  and  Joshua  Harlan. 

One  having  a  good  defence  against  his  bond,  though  ignorant  of  the  same,  promises  to 
pay  it,  in  confidence  whereof  another  obtains  an  assignment,  the  obligor  is  concluded 
thereby. 

This  action  was  tried  at  the  last  sittings  for  Philadelphia  county^ 
before  Smith  and  Breckenridge,  Justices,  when  a  verdict  was  obtained 
by  the  plaintiff. 

A  motion  was  now  made  for  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted. 

The  facts  appeared  as  follows :  The  parties  contracted  together  for 
a  large  quantity  of  Georgia  lands ;  and  Games,  by  two  deeds,  dated 
18th  December,  1794,  conveyed  to  the  defendants  fifteen  tracts  of 
land  in  Franklin  county,  in  the  state  of  Georgia,  by  certain  meets  and 
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bounds,  containing  in  the  whole  20,498  acres,  in  consideration  of 
25622.  For  this  sum  they  had  given  their  bonds  dated  the  following 
day,  and  had  paid  1908/.  18^.  lid.  thereon.  The  bond  on  which  the 
suit  was  brought,  formed  part  of  the  balance  due,  and  was  conditioned 
for  the  payment  of  282/.  5^.  4|(/.  on  the  19th  December,  1796.  It 
was  informally  assigned  by  Carnes  to  Joshua  B.  Bond,  on  the  25th 
December  1794,  by  him  to  Gardner  and  Olden,  without  further  riak, 
on  the  17th  January  1795,  and  by  them  to  Ephraim  Olden,  in  De* 
cember  following. 

In  May  1799,  the  defendants  sent  a  person  to  view  the  lands  con- 
veyed to  them,  who  proved,  that  6948  acres  part  thereof  was  over  the 
Indian  line,  and  4495  acres  other  part  were  not  to  be  found.  Conse- 
quently, 11,443  acres  were  deficient  of  the  whole  quantity,  and  the 
defendants  had  paid  for  more  lands  than  they  had  really  vested  in  them. 

But  it  also  appeared  in  evidence,  that  the  obligor  on  the  day  suc- 
ceeding the  execution  of  the  obligations,  had  applied  to  Joshua  B. 
Bond  to  receive  them  in  payment  of  a  quantity  of  Russia  sheetings, 
which  the  latter  declined,  until  he  consulted  the  obligors,  and  in  con- 
sequence thereof,  on  the  25th  December,  enquired  of  Field  respecting 
the  obligations,  whether  they  were  genuine  an<|  would  be  duly  dis- 
charged. Field  appeared  angry  at  the  questions,  and  observed  that 
the  signatures  were  theirs,  and  would  not  have  been  subscribed  thereto, 
if  there  had  not  been  a  valuable  consideration  therefor,  adding,  that 
the  obligations  would  be  paid  when  they  became  due.  Harlan  made 
the  same  answers,  and  though  he  declined  giving  notes  in  exchange  for 
the  bonds,  said,  the  enquirer  need  not  be  afraid  of  taking  them,  as 
they  would  be  paid  when  they  came  to  maturity.  Hereupon  Bond  ac- 
cepted an  assignment  of  all  the  obligations,  and  gave  Carnes  money 
and  merchandise  to  the  full  amount,  discounting  common  interest  only. 

The  counsel  for  the  defendant  insisted,  that  the  justices  who  had 
directed-a  recovery  under  the  circumstances,  had  misdirected  the  jury. 
It^was  evident  that  the  defendants  had  only  received  titles  for  9055 
acres,  instead  of  20,498  acres  of  land.  They  had  paid  for  much  more 
land  than  they  had  got,  and  the  assignee  stands  on  the  same  footing 
as  the  originsd  obligee.  Indeed  here  the  suit  is  brought  in  the  name  of 
the  latter,  on  account  of  the  informality  of  the  assignment. 

The  conversation  relied  on,  passed  within  six  days  after  the  bonds 
were  given.  In  that  period,  it  was  utterly  impossible  for  the  defend- 
ants to  ascertain  the  real  situation,  or  title  of  the  lands.  The  prom- 
ise to  pay  when  the  obligations  fell  due,  was  founded  on  a  mistaken 
apprehension  of  the  defendants'  having  received  a  good  title. 
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Teates  J.  In  a  late  cause,  at  Reading,  (Ludwig  assignee  v.  GroII,) 
my  brother  Smith  and  myself  adopted  a  distinction,  between  a  promise 
to  pay  a  bond  obtained  without  good  consideration  made  to  an  as- 
signee after  the  assignment,  and  sach  a  promise  made  previous  to  the 
assignment,  and  in  confidence  whereof  in  the  latter  case,  the  party 
took  the  same.  The  assignee  in  the  first  instance,  was  held  subject  to 
the  same  equity  as  the  assignor.  What  more  prudential  step  can  a 
person  who  meditates  the  obtaining  of  an  assignment  take,  (1  Wms. 
497,  2  Equ.  Oa.  Ab.  87,)  than  by  calling  on  the  party  who  had  sealed 
and  delivered  the  specialty,  and  who  must  necessarily  be  conusant  of 
all  the  circumstances,  which  gave  birth  to  the  transaction  7  Shall  the 
latter  by  his  misapprehension  at  the  moment^  violate  the  principles  of 
good  faith  with  the  former  7    Surely  not. 

Per  tot.  cur.  The  general  rule  of  our  law,  certainly  is,  that  mis- 
take, fraud  or  want  of  consideration  may  be  given  in  evidence,  even 
against  the  honest  assignee  of  a  specialty.  But  where  the  obligor 
represents  the  money  thereon  as  justly  due,  to  a  person  desirous  of 
taking  the  assignment,  and  engages  to  pay  the  same,  in  faith  and  con- 
fidence whereof  the  assignment  is  procured,  the  former  takes  on  him- 
self the  risk  of  the  adequacy  of  the  consideration,  and  the  fairness  of 
the  toriginal  transaction,  and  relinquishes  any  objections  he  might 
otherwise  have  on  those  grounds.  Such  conduct  is  virtually  a  new  con- 
tract, and  forms  an  exception  to  the  general  rule. 

Motion  denied. 

Mr.  Rawlb,  pro  quer.    Mr.  J.  B.  M'Eban,  pro  def. 


»»  •  <» 


BiCHARD  Fenk  lessee  of  Jared  Ingersoll  and  John  F.  Houston 
against  John  D.  Blanghard. 

Court  are  confined  to  the  (acts  found  in  a  special  verdict,  and  will  render  judgment  on 
it,  if  it  be  substantially  good  though  inartificially  worded. 

Ejectment  of  a  house  and  lot  in 'the  city  of  Philadelphia. 

The  cause  was  tried  at  the  sittings  in  November  last,  when  the  jury 
found  a  verdict  as  follows  : 

'^  We  find  for  the  plaintiff,  with  six  cents  damages  and  six  cents  costs, 
provided  the  court  deems  the  deed  of  settlement  of  the  9th  June 
1788,  a  good  and  valid  act,  which  deed  the  jury  find  in  her  verba ; 
bat  say,  that  they  are  not  agreed  whether  there  was  a  contract  before 
marriage." 

This  deed  was  made  between  Walter  Stewart  of  one  part  and 
Slair  M'Clenachan  and  Alexander  Nesbit  of  the  other  part  where- 
by, the  said  Walter  in  consideration  of  his  desire  to  make  a  future 
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provision,  and  secure  a  maintenance  for  Deborah  his  wife,  and  for  the 
support  of  his  children  bom  or  thereafter  to  be  born,  did  assign  to 
the  said  Blair  and  -.\lexander  23,326/.  125.  4Jrf.  in  Pennsylvania  cer- 
tificates, (describing  the  sums  and  numbers  of  each  and  eveiy  certifi- 
cate,) in  trust  to  permit  and  allow  him  the  said  Walter,  to  receive  the 
interest  due  and  payable  on  the  said  certificates  during  the  term  of  his 
natural  life,  and  after  his  decease  to  hold  the  same  for  the  use  of  his 
said  wife  Deborah,  and  the  children  of  him  the  said  Walter,  who  might 
be  living,  or  in  ventre  samere  at  the  time  of  his  death,  in  such  sort, 
manner  and  form,  »s  was  expressed  in  his  last  will,  dated  7th  Octo* 
ber  1787,  or  as  might  be  directed  by  any  other  will,  thereafter  to  be 
executed  of  and  concerning  the  said  certificates,  and  to  and  for  no 
other  use,  intent  or  purpose  whatsoever. 

The  great  controversy  at  the  trial,  on  which  the  plaintiflfs  title  rest- 
.ed,  was,  whether  General  Stewart,  at  the  time  of  making  the  assign- 
ment for  the  use  of  his  wife  and  children,  had  a  clear  estate  after 
making  this  provision,  beyond  the  payment  of  his  debts,  or  whether 
he  was  then  in  embarrassed  circumstances.  And  it  was  sworn  at  the 
trial,  that  previous  to  his  marriage,  it  was  agreed,  that  he  should  settle 
a  considerable  property  on  his  wife,  part  of  40,000/.  which  he/eceived 
from  Mr.  M'Glenachan,  her  father. 

The  Pennsylvania  certificates  were  afterwards  exchanged  for  other 
funded  debt,  and  finally  converted  into  cash,  with  which  the  premises 
and  other  real  property  were  purchased,  and  vested  in  trustees. 

On  the  28th  December  last,  a  motion  was  made  by  the  defendant's 
counsel,  for  a  rule  to  show  cause  why  a  new  trial  should  not  be  grant- 
ed ;  but  the  same  was  denied  by  the  court,  who  stated  that  it  appeared 
clearly  on  the  trial,  that  General  Stewart  had  a  clear  estate,  at  the 
time  of  his  settlement  on  the  9th  June,  1788. 

The  plaintifiPs  counsel  now  prayed  judgment  on  the  verdicts.  The 
validity  of  the  deed  of  settlement,  was  the  only  matter  in  question, 
and  that  must  be  be  judged  of  ex  tisceribus  suts.  It  was  no  longer 
a  doubt  whether  such  limitations  over  of  personal  property,  were  not 
held  good. 

The  whole  verdict  taken  together,  amounts  to  a  legal  finding  for 
the  plaintiff.  If  there  is  surplusage  therein,  it  may  be  disregarded, 
provided  the  issue  is  found.  Verdict  for  the  whole  issue  and  more,  is 
good.  Uiile  per  inutile  non  vitiatur.  Co.  Lit.  227.  a.  A  jufj 
may  unquestionably  find  either  a  general,  or  special  verdict.  If  chef 
distrust  themselves  on  a  particular  point,  they  need  only  submit  their 
doubts  to  the  court.    Though  in  ejectment,  no  title  be  foond  for  the 
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defendant,  but  he  is  as  a  mere  stranger,  yet  the  court  in  a  special 
verdict,  will  never  doubt  but  of  that  only,  whereof  the  jurors  have 
conceived  a  doubt.  5  Co,  97.  a.  Eesol.  4.  On  a  special  verdict  in 
ejectment,  if  the  jury  submit  a  particular  point  to  the  court,  they 
will  intend  every  thing  that  is  necessary  to  their 'giving  judgment. 
Cro.  Car.  21,  22.  A  verdict  finding  only  as  to  one  half  of  the  lands 
in  question,  and  nothing  as  to  the  other  half,  was  Iield  amendable. 
1  Dall.  184. 

For  the  defendant,  it  was  said,  that  the  court  would  not  presume, 
that  the  assignment  was  good.  Every  special  verdict  should  be 
found  in  the  alternative;  and  the  defect  thereof  cannot  be  supplied. 
Here  the  finding  is  partial  and  imperfect. 

By  the  court.  This  verdict  is  substantially  good,  though  inarti 
ficially  worded  by  the  jury.  It  only  finds  for  the  plaintifi*,  if  the 
deed  of  settlement  was  legal  and  good.  Judging  on  the  words  of 
it,  we  can  have  no  difficulty  about  it;  and  if  we  could  be  allowed 
to  travel  out  of  the  words  of  it,  we  had  no  doubts  at  the  trial,  that 
it  was  executed  when  General  Stewart  had  a  dear  estate,  and  that 
it  was  good  as  to  his  subsequent  creditors.  But  in  this  stage  of  the 
cause,  the  law  forbids  all  such  inquires,  and  we  are  confined  to  the 
facts  found. 

Judgment  for  the  plaintifil 

Messrs.  IngersoU,  Lewis,  Dallas  and  W.  Tilghman,  pro  quer. 
Messrs.  E.  Tilghman,  Rawle,  M.  Levy  and  Moylan,  jpro  def.  \ 

Jonas  Pbeston  against  Bapeb  Hosions  and  William  CoBBim, 

administrators  of  Joseph  Fennbl. 


■  »  •  #■ 


A  brother  dying  intestate  in  1794,  (after  the  19th  April  1794,)  leaving  neither  wife  nor 
chUdren,  his  brother  and  nsters  of  th%ha]f  blood  are  entitled  to  equal  distribative 
shares  of  his  personal  estate  with  those  of  the  fiiU  blood ;  the  act  of  1 9th  April  1794, 
not  providing  for  this  case. 

Case  stated  for  the  opinion  of  the  court. 

Joseph  Fennel  died  in  1794,  (after  the  intestate  law  was  passed,) 
intestate,  as  to  part  of  his  personal  estate,  without  wife  or  child. 
Abigail  Graham  was  the  only  surviving  sister  of  the  whole  blood; 
John  Fennel,  a  brother  of  the  whole  blood,  died  before  Joseph,  but 
left  several  children.  Mary  Corbett,  a  sister  of  the  whole  blood, 
died  before  Joseph,  but  left  a  child.  Hannah  Fusey  is  alive,  a  sis- 
ter of  the  half  blood ;  Thomas  Lee  is  alive,  a  brother  of  the  half 
Vol.  II.  85  . 
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blood;  andJonasPrestonisaliye,  a  brother  of  the  half  blood.  Anne 
Corbett,  a  sister  of  the  half  blood,  died  before  Joseph,  leaving 
children. 

A  large  sum  of  money,  between  50002.  and  6000/.  remains  in  the 
bank,  subject  to  the  question,  whether  the  half  blood  are  entitled 
to  any  part  of  it  ? 

>  The  present  suit  is.  for  1000/.  money  had  and  received  to  the 
plaintiff's  use.  If  the  court  should  be  of  opinion  for  the  plaintiff, 
it  was  agreed  tliat  the  account  should  be  adjusted  by  the  attornies 
on  both  sides. 

It  was  admitted,  that  before  the  act  of  assembly  of  19th  April 
1794,  (3  Dall.  St.  Laws,  521. 1  Wms.  58.  1  Vem.  487.  Show.  Pari. 
Ca.  108.  Garth.  51.  1  Mod.  289),  the  brothers  and  sisters  of  the 
half  blood  were  entitled  to  equal  distributive  shares  with  the 
brothers  and  sisters  of  ths  whole  blood,  of  the  personal  estate.  Mr. 
IngersoU  for  the  defendants,  also  agreed,  that  the  present  was  a 
oasxM  omiaaus  in  that  act  and  unprovided  for,  and  ;that  since  the 
decision  in  the  High  Court  of  Errors  and  Appeals,  (July  1799,) 
between  Johnston  v.  Haine's  lessee,  he  did  not  think  himself  at 
liberty  to  contest  the  plaintiff's  right  to  a  distributive  share  ef  the 
personal  estate  whereof  Joseph  Fennel  died  intestate. 

JPer  owr.    Let  judgment  be  entered  for  the  plaintiff. 
Mr.  E.  Tilghman,  j>7Y>  qaer. 


Tench  Coxe  and  Nablbbo'  Fbazeb  against  Wtliaam  Kichoixs. 

AiBdaTits  of  dther  party  are  suffident  grounds  for  a  rule  to  show  cause,  but  are  not 

eridenoe  on  the  hearing. 
The  act  of  the  attorney  binds  h|s  client 

Motion  to  set  aside  a  judgment,^ntered  September  term  1798, 
in  an  amicable  action  in  covenant,  brought  to  December  term  1797. 

The  suit  was  founded  on  the  guaranty  of  a  bond,  executed  by 
James  Wilson,  esq..  The  bond  was  dated  in  1796,  payable  on  the 
9th  November  1797,  and  assigned  by  the  defendant  to  the  plaintiflb^ 
on  the  9th  May  1796.  The  guaranty  was  dated  on  the  25th 
August  1796. 

The  action  was  entered  in  pursuance  of  a  writteQ  order  to  the 
prothonotary,  subscribed  by  W.  Tilghman,  for  the  plaintiffs,  and 
by  Joseph  Thomas,  for  the  defendant. 

The  defendant  made  affidavit  that    he  had  never  employed 


1800]  OF  PENNSYLVANIA. .  -     647 

Thomas  to  enter  the  amicable  action,  or  appear  thereto,  and  that 
the  first  notice  he  had  received  of  its  entry  was  on  the  15t&  Decem- 
ber 1798,  by  a  note  from  one  of  the  plaintiffs  to  bim. 

Tench  Coxe  made  a  connter  affidavit,  that  in  December  1797|  he 
applied  to  NichoUs  for  money  due  to  the  company,  and  failing 
herein,  he  desired  that  an  amicable  action  might  be  entered,  where- 
upon Kicholls  told  him,  that  he  had  spoke  to  Thomas  to  agree  to 
the  entry  thereof. 

Thomas  was  not  at  this  time  residing  in  the  city,  having  been 
absent  since  3d  August  1798. 

It  was  now  insisted  on  for  the  defendant,  tha  no  attorney,  how- 
ever respectable,  had  a  right  to  agree  to  the  entry  of  suits,  without 

instructions  for  that  purpose.  Here,  that  authority  was  denied  on 
oath.  It  would  be  of  the  most  pernicious  consequences,  if  attor- 
neys, unconsulted,  could  bind  individuals  by  their  acts,  without  the 
court's  exercising  a  control  over  them ;  |[the  defendant  had  applied 
for  relief,  immediately  after  he  had  received  information  of  what 
had  been  done. 

By  the  court.  The  affidavits  of  either  party  are  sufficient  grounds 
for  a  rule  to  show,  cause,  but  are  not  competent  evidence  on  the 
hearing.  It  is  not  the  practice  of  Pennsylvania  to  file  warrants  of 
attorney.  In  general,  the  acts  of  an  attorney  bind  his  client,  (1  Salk. 
86,  Carth.  412, 1  Dall.  164,)and  it  is  of  great  consequence  to  socie- 
ty that  the  parties  should  not  retract  therefrom.  Undoubtedly,  the 
officers  of  the  court  are  subjected  to  their  control,  and  deeds  of  op- 
pression will  not  receive  their  sanction. 

What  weighs  with  the  court  in  this  instance,  is,  that  Thomas  was 
generally  viewed  as  respectable  and  responsible,  when  he  agreed  to 
this  entry.  To  ask  for  proofs  of  his  authority,  under  existing  cir- 
cumstances, would  be  idle  and  in  vain.  C!onsiderable  delay  has  al- 
ready taken  place  on  this  motion.  All  that  we  can  now  do  with 
propriety,  is  to  let  the  judgment  stand  as  a  security,  and  the  de- 
fendant to  be  at  liberty  to  contest  the  demand  in  point  of  law. 

Messrs.  Bawle  and  M'Kean,  pro  def 
Mr,  W.  Tilghman,  pro  quer. 
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: JaMX8 .GAXJaGBEK - Offoingt  OeOBOS I>AVI8/    i'' 

A  surety  in  a  bobd^for  dttiM  of  goDdi  jD*Jiii!|i«itad<m  Intoith^  United  StaUii,  wKo  ptyi 
the  same  to  the  custom.houM,  hM^Ok  p^erenoe  fi^  ^tddbt  irh|v^the  prtttapftl  ab*. 
sconda  as  an  insolyent  person,  unless  he  has  made  an  assignment ;  or  process  in  na- 
ture of  a  dpmestic  attachpi^nt  has  issued  a^ainst^.  him,  pr  he  ^iias ,  been  declared  a 
bankrupt. 

Case  statM'ior  the  opinion,  of  ilie  6ourt.    '      .   '^ 

Peter  Borgef.  late  of  "the  city  of  Philadelpnia,  mercKant,  being 
considerably  inaebted'  to  (ieorge  Davis,'  the  defondanti  the  said. 
George  obtained  jadgn[ient  against  him,  and  on  the  2d  Se]3teiiiber 
1797,  issued  SiJl.faJ  thereon,  upon  which  part  of  .tl^e  debi  due*to 
him  was  levied. 

Afterwards  the  said  George,  being  apprized  of  the  arrival  of  cer- 
tain goods  from  Hamburgli,  pon^ignpd .  tp  .'the  said  JjCter^  cin  the 
26th  March  1798,  levied  thereon,  ft,  A.  fa.  pro  residuo.  in  the  stores 
of  the  custom  house.  .  ,  .  .     ,  .,  ,,•.   - 

From  the  sales  of  the§^  goods^.  after^ paying. the.  duticji?  on  the^r 
importation  ai^d. other  charges  with^, the  cos^.  ^f  sulty^.tbe.sum  of 
400  doUarSi  or  thereabouts,  rem.aine^>  which  the  said  .Georg^.re-  - 
ceived  from  the  sheriff,  and  there  still  remains  a  considerable  bal- 
ance due  to  him  from  the  said  Peter. 

The  said-Peter  BorgecJiavingbeeome  iisolv^iit  abfiooBded  from 
his  usual  plade  of  reaidancej  on  or  .«bont  :the'27dr  August  1797. 

Prior  to  the  importation  of  the  goOdfe-sbUevi^,  #6  wM:  in  1795,' 
1796,  and  1797,  ^Tanl^  Gallagher  had  btootrie  surety  to  the  OMtea 
States,  in  suWdry  bonds  ^reit  by  Ad  said-Pker  for^h^pttym^nt  of 
duties  (which  bodds  M^te  paid  by  th6'  said^Jibmed,  pi^viotts  ^  the 
ari'ival  of  the  sa^d  goodef)  ob  Other  goods  'b^  Mm  -Imported,  lind  bo 
part  of  which  applies  to  the  goods  levied  dh'ias  afotedatd  b^'  flie  said 
George  Davis ;  and  the  fiaia'  Peter  •  W^A  indebted' to' him  <he  stiid 
James  on  thafacebuntj  In  thesttiii  of  IS^T^dbHarft."    '   •   - 

The  question^  forth^  opinion  of  the  c6tirt  iis  whether  the  pll&in- 
tiff  is  entitled  to  reieover  '  the  said  sum  ^f  184^  ddllard  frx>ni  the'- 
defendant.  «       v  '     j      •       .  .      t         .    ,  ,  .    i    . 

It  is  alsaagreid  ti'at  the  oolleotop  had  notice' of:-  the  claim  of  the 
plaintiff  before  the  property  was  levied  on  in- the  stores  of  the* cue-^  ' 
torn  house. 

Mr.  Heatly  for  the  plaintiff  urged,  tbW  Wjr  the^41st  § -of  the  ifct 
of  congress,  passed  4th  August  1790,  (I  U.  S.  Laws  244,*  OswsiAl's 
ed.)  duties  exceeding  50  dollars  on  goods  imported,  shall  be  se- 
cured by  bond,  with  one  or  more  sureties,  and  in  lieu  of  such  sure- 
ty deposits  may  be  accepted.  By  §  45  thereof  it  is  directed,  that 
tiie  United  States,  in  case  a  bond  for  duties  becomes  due,  shall  be 
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£rpit  6f^tisfie4-m  i(l].ca8e§  of  .isBqlveDcj:,,  or  ^bere  apy  estate  in  the 
hands  of  executofjs  or,  ajdmipifitrators  ishaU  be  inaaffioi^t  to  pay  all 
the  4^)^  due  ^om  the  4e(;eafie<i.!  -. 

.  A^Bubseqttent.act  oi  jcongress  of  2d  May  1^92,  (2  U.  S.  Laws  85) 
m.^^  sec.lSj  provideay  that  where^  the  saretiea  in  bonds  for  duties 
pay  the  saiite^  th^  shall  have  the;  same  adraatage,  priority  and 
(preference,  aa  are  secured  to  the  United  States  for  the  recovery 
th^reoi  Peter  Borger  therefore  having  become  insolyent,  and  ab- 
foo&dedy  and  the  plaintiff  having  paid  hia  diities  to  the  custom 
house^  as  his/ surety,- is  entitled  to  a  preference^    .. 

*  Mr.  Bawle  for  the  defendant  contended,  that  the  preference 
givon  to  the  United  Btatet  in  cases  of  insolvency^  held  only  in 
three  instances :  where  a  general  assignment  had  been  made  for  the 
use  of  the  creditors }  where  process,  in  the  nature  of  a  domestic  at- 
tachment, letting  in  all  the  creditors,  had  issued ;  or  where  there 
had  been  a  regular  bankruptcyi  And  such  has  been  the  unitbrm 
construction  of  the  act  of  oongress.  '    i       - 

JPer  curiam.  The  law  of  the  union  does  not  apply  to  the  case 

stated.     Congress  in  the  close  of  the  18th  section  of  the  act  of  2d 

May;  1792,  have  made  a  legislative  declaration  of  tlie  sense  in  which 

the  words  "cases  of  insolvency  "'shHll  be  taken,  and  they  must  be 

restricted  thereby  to  the  three  instances  {pointed  otit  by  the  counsel 

for  the  defe^da^|^'   .  »     *  i       ..  • 

*  '      ' .  ,  '         .  I .      .      .  >        t 

Judgment  for  the  defendant. 


"♦^ 


Chablbs  Pbior  dgain^t  Thomas  Bbitton* 

Sale  by  ^  sheriff  of  two  iindiTided  third  pa^of  three /conUguoushonse^^  one  lot,  con- 
firmed by  the  coort 

Motion  to  set  aside  a  sale  of  two  undivided  third  parts  of  a  cer- 
tain,  lot  of  ground,  situi^te  in  the  city  of  Philadelphia,  containing  65, 
fe^t  on  Front  street,  and  e:?ftending  to  Water  street,  by  the  sheriff. 

i  1^\  appeared,  th^t  three  brick  houses  were  erected  on  the  lot,  two 
of  them  being  nearly  <i>f  equal  value,  but  .the  third  not  so  valuable. 
4-  ^tB^  FleesoBj  who  \i^as  jseized  of  the  remaining  undivided  third 
part,  lived  in  one  of  the  houses,  ,but  expressed  no  inclination  to  be- 
come, a  purchaser^.  The  sale  was t adjourned  at  the  instance  of  one 
of  the  agents  of  the  creditors,  frpm  the  26th  Febnutry  until  the  5th 
Marclv,  and  again  to  the  12th  March9  And  was  open  and  ft^r. 
.  It  was  contended  qa  the  .part:  of  the  .plaiptifT  and  ./purchaser 
that   the  circumstances  of  the  present  case  formed  anicxception 
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to  the  general  rale  laid  down  by  the  coart,  at  the  last  term*  in  John 
Harrison  v.  this  defendant,  that  the  sheriff  should  sell  different 
houses,  or  tracts  of  land,  separately  in  order  to  enhance  the  biddings 
at  public  sale.  Few  pcraons  would  choose  to  purchase  an  undivi- 
ded interest  in  a  house,  which  was  incapable  of  division.  A  buyer 
could  not  reasonably  promise  himself  a  title  in  the  entirety,  in  any 
given  time,  and  this  consideration  must  necessarily  depreciate  the 
sale.  If  three  houses  stood  together  of  equal  value,  the  exchange 
of  an  undivided  third  part  of  the  whole  could  readily  be  effected  for 
the  benefit  of  all  the  parties.  And  if  they  were  not  of  the  same  re 
lative  value,  still  an,  interchange  was  facilitated  by  an  entire  sale, 
as  a  sum  of  money  might  be  given  or  received  by  way  of  owelty  of 
partition. 

And  of  this  opinio^  was  a  majority  of  the  court,  who  denied  the 
motion,  and  confirmed  the  sale,  (Smith,  J.  dissenting.) 

Messrs,  IngersoU,  Lewis  and  M.  hdvjjpro  quer. 

Messrs  Rawle,  Dallas  and  Milnor,^?ro  drf. 


RiOHABD  Penn  against  Ann  Pbkn  and  John  F.  Mifflin,  executors 

of  John  Penn,  deceased. 

Construction  of  family  agreements  and  wills.    Arguments  thereon. 

Case  stated  for  the  opinion  of  the  court.  On  the  8th  May  1783, 
John  Penn,  Thomas  Penn  and  Richard  Penn,  sons  of  William  Penn, 
the  first  proprietor  of  Pennsylvania,  and  the  three  lower  counties, 
were  seized  in  fee  or  entitled  to  the  same,  and  to  divers  quit  rents, 
lands  and  hei^editaments  therein,  as  tenants  in  common,  as  follows  : 
John  Penn  to  one  moiety,  Thomas  Penn  to  one  fourth,  and  John 
and  Thomas  Penn  to  one  fourth  remaining,  in  trust,  for  the  said 
Richard  Penn. 

On  the  day  and  year  aforesaid,  the  said  John,  Thomas  and  Rich- 
ard, by  articles  of  agreement  tripartite^  for  their  better  promoting 
their  interest  in  the  premises,  agreed  {inter  alia)  '^that  in  order  to 
preserve  the  said  estates  to  the  respective  heirs  male  of  thei  bodies 
of  the  said  parties  respectively,  and  for  default  of  such  heirs  male, 
to  the  survivora  and  survivor,  subject  to  such  charges  as  are  therein 
after  mentioned,  and  for  the  more  easy  disposing  of  so  much  and 
such  parts  of  the  lands  and  hereditaments  in  the  said  province  and 
counties  as  are  yet  uninhabited  and  undisposed  of,  to  such  persons 
as  shall  be  minded  to  purchase  the  same,"  they  the  said  parties, 
&c.  covenant,  &c.  to  and  with  the  others,  &o.  that  in  case  of  the 
death  of  any  or  either  of  the  said  parties,  leaving  heirs  male  of 


1800]  OF  PENNSYLVANIA.  651 

their  bodies  respectively  under  the  age  of  21  years,  in  snch  case  the 
sorvivors  or  survivor  of  the  said  parties,  &g.  during  the  respective 
minorities  of  such  heirs  male,  are  authorized  to  sell  and  convey  in 
fee  simple  or  otherwise,  any  parts  of  the  land  in  the  said  province 
and  counties,  &c.  reserving  at  least  the  usual  quit  rents,  and  to 
receive  all  such  money  and  consideration  as  can  be  gotten  therefor, 
and  to  receive  and  give  discharges  for  all  quit  rents  and  sums  of 
money  and  demands  which  may  be  at  any  time  due  on  account  of, 
or  relating  to  the  said  province,  counties  and  premises,  and  to  pay 
all  sums  necessary  to  be  paid  on  account  thereof,  and  to  manage 
and  transact  all  affairs  and  business  concerning  the  said  premises; 
but  to  be  accountable  annually  for  the  nett  profits  to  such  person 
and  persons  as  shall  be  entitled  to  demand  the  same ;  but  at  the  age 
of  21  years,  such  heir  male  of  the  body  respectively,  shall  have  pos- 
session of  the  share  of  his  &ther  respectively.  Also,  that  neither  party 
should  by  his  will  or  otherwise,  dispose  of  his  share  or  estate  in  the  said 
province,  counties  and  premises,  to  any  child  except  to  his  eldest 
son  in  tail  male,  with  remainder  to  his  second,  third  and  other  sons 
in  tail  male  successively,  except  as  to  the  charges,  &c.  therein  after 
agreed  on,  &c.  And  it  was  farther  provided  and  agreed,  that  in 
case  any  or  either  of  the  said  parties  to  the  said  agreement  should 
happen  to  die,  leaving  one  or  more  daughter  or  daughters,  but  no 
son,  or,  having  a  son  or  sons  such  son  or  sons  should  die  before  the 
age  of  21  years,  or  die  leaving  no  issue  male,  then  and  in  either  of 
the  sdid  cases*  the  estate  and  share  of  in  and  to  the  said  premises 
of  the  party  or  parties  so  dying,  shall  come  to  the  survivors  or  sur- 
vivor of  them  the  said  parties  his  and  their  heirs,  as  the  party  or 
parties  so  dying,  should  by  his  or  their  last  will  in  writing,  or  by 
any  deed  in  writing  executed  in  the  presence  of  two  or  more  credible 
witnesses  appoint  but  chargeable,  &c.  And  it  was  fui*ther  provi- 
ded and  agreed,  that  in  case  the  said  parties  to  these  presents,  or  any 
or  either  of  them  should  happen  to  die,  leaving  only  one  or  more 
daughter  or  daughters  respectively  and  no  son,  and  should  make 
no  appointment  of  his  or  their  respective  estate  or  share  of  and  in 
the  said  premises,  that  then  and  in  such  case  such  estate  and  shares 
respectively  should  come  to  the  survivors  and  survivor  of  them  the 
said  parties  equally  and  to  the  heirs  male  of  their  respective  bodies, 
and  for  want  of  such  heir,  to  the  survivor  and  his  heirs,  but  charged, 
&c.  {prout  agreement.) 

And  it  was  farther  declared  ^nd  agreed,  that  in  any  case  any  or 
either  of  the  said  parties  should  die  without  issue,  then  and  in 
such  case  he  and  they  shall  leave  and  appoint  his  or  their  respec- 
tive share  or  estate  to  the  other  of  the  said  parties,  or  either  of 
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tbem,  as  he  shall  think  fit,  and  shidl  have  liberty  by  any  will  or 
deed  to  be  attested  as  aforesaid,  to  charge  the  same,  ^&e.,  as  in  the 
agreement  mentioned.  And' it  was  further  declared  and  agreed  by 
and  between  the  said  parties,  that  in  case  any  or  either  of  them 
should  die  without  issue  and  without  making  any  appointment  or 
devise  of  his  or  their  respective  estates  or  shares  to  any  other  of 
the  parties,  or  of  any  money  out  of  the  same,  (except  the  sum  or 
sums  respectively,  which  he  or  they  had  severally  power  to  appoint 
for  his  or  their  respective  widow  or  widows,)  that  then  and  in  such 
case,  the  said  estates  and  shares  of  the  pai*ty  and  parties  so  first  dy- 
ing, shall  go  to  the  survivors  and  survivor  of  them,  and  his  and 
their  heirs,  but  charged,  &c.,  as  in  the  agreement  mentioned.  And 
it  was  further  declared  and  agreed  by  and  between  the  said  parties, 
that  it  should  be  lawful  to,  and  for  the  said  parties,  at  any  time  dur- 
ing their  joint  lives,  by  any  writing  under  their  hands  and  seals^ 
attested  by  two  or  more  credible  witnesses,  to  revoke,  determine 
and  make  void  the  said  articles  of  agreement,  and  all  and  every  or 
any  the  clauses  provisoes  and  agreements  therein  contained,  any 
thing  therein  contained  to  the  contrary  thereof,  in  any  wise  not- 
withstanding. And  it  was  further  declared  and  agreed  by  and  be- 
tween the  said  parties,  that  in  case  one  or  two  of  the  said  parties 
should  happen  to  die  leaving  no  issue  male  respectively,  that  then 
and  in  such  case  and  cases,  it  should  be  lawful  to,  and  for  the  sur- 
vivors and  survivor  of  the  said  parties,  by  any  writing  under  their 
respective  hands  and  seals,  to  alter,  revoke  and  make  void  the  said 
articles  of  agreement,  and  eveiy  clause,  proviso  and  agreement 
therein  contained  ;  but  so  as  not  to  prejlidice  any  devise,  provision 
or  appointment  which  may  have  been  by  the  party  or  parties  first 
dying  made  in  pursuance  of  the  said  articles. 

On  the  24th  October  1746,  the  said  John  Penn  made  his  testa- 
ment and  last  will  in  due  form  executed,  and  thereby  devised  his 
moiety  of  the  province  of  Pennsylvania,  and  three  lower  counties, 
and  of  the  lands,  tenements,  quit-rents  and  other  rents,  heredita- 
ments, royalties,  franchises,  &c.,  thereto  belonging  or  appertaining, 
to  his  brother  Thomas  Penn,  for  life,  and  firom  and  after  tlie  deter- 
mination of  that  estate  to  Thomas  Hyam  and  David  Barclay  and 
tiieir  heii*s,  during  the  natural  life  of  the  said  Thomas  Penn,  to  pre- 
serve contingent  remaindei'S,  remainder  to  the  first  son  of  the  said 
Thomas  Penn  and  the  heii*s  of  his  body  lawfully  begotten  or  to  be  be- 
gotten, &c.,  remainder  to  his  brotherllichard,  and  his  first,  second, 
&c.  sons  in  tail,  {similiter^  with  power  to  the  possessor  for  the 
time  being,  to  sell  the  lands  in  fee  simple,  &c.  And  he  further  de- 
vises the  arrears  of  rents,  quit-rents,  fines,  purchase  money  due  at 
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his  decease  to  his  brother  Thomas  Penn  his  executors,  administra- 
torsand  assigns,  (^tw^^  will.)  He  died  in  the  same  year,  nnmar 
ried,  and  without  issue. 

On  the  31st  January  1750,  articles  of  agreement  were  concluded 
on  between  Thomas  Penn  and  Eichard  Penn  ;  reciting,  that  where- 
as certain  articles  of  agreement,  bearing  date  about  the  8th  May 
1732,  between  John  Penn,  Thomas  Penn  and  Richard  Penn,  (among 
other  things,)  provided,  that  neither  of  the  said  parties  should  by 
will  or  otherwise,  dispose  of  his  estate  or  share  to  any  child,  except 
to  his  eldest  son  in  tail  male,  with  remainder  to  his  second,  third 
and  other  sons  successively  in  tail  male,  and  reciting  that  they  con- 
ceive it  may  become  necessary,  that  in  an  estate  of  such  nature,  like 
powers  and  authorities,  as  were  given  by  the  will  of  John  Penn, 
deceased,  to  the  possessor^  for  the  time  being  of  his  moiety  of  the 
said  estate,  should  likewise  be  given  to  the  possessor,  for  the  time 
being  of  their  respective  quarter  parts  of  the  same  premises,  and 
the  parties  do  in  consequence  of  an  agreement,  intend  to  revoke  the 
said  agreement  tripartite^  as  far  as  the  same  is  inconsistent  with 
this  agreement,  ratifying  and  confirming  the  rest.  They  enable 
each  one  of  the  parties  to  charge  his  quarter  part  in  behalf  of  his 
widow  to  a  certain  extent;  further,  that  it  shojild  be  lawful  for  the 
male  issue  and  male  descendants  of  the  body  of  the  said  Thomas  and 
Klchard,  and  such  other  male  person  being  in  possession,  or  being  the 
heir  male  apparent,  to  charge  the  same  premises  for  tlieir  widows  in 
the  same  manner ;  and  revoke  all  wills  and  settlements  separately 
made,  declaring  they  mean  hereafter  to  dispose  of  their  parts  entire- 
ly, and  not  to  split  the  same  into  several  parts  or  branches,  and  to 
subject  the  same  to  the  restrictions,  and  to  vest  the  possessor  with 
the  powers  therein  contained.  It  was  thereby  further  agreed,  that 
all  and  every  person  and  persons  to  whom  the  several  parts  should 
at  any  time  come  by  settlement,  devise,  donation,  disposition,  de- 
scent, or  in  any  other  manner,  should  during  the  time  of  his  posses- 
sion, have  full  power,  notwithstanding  the  beneficial  intei*est  in  the 
said  part  may  be  settled  to,  or  upon  him  for  some  limited  estate  or 
interest,  namely  for  years,  or  for  life,  or  in  tail,  and  notwithstand- 
ing any  charge  or  burthen  for  widows,  &c.  to — ^Ist.  Grant  any  es- 
tate or  interest  how  large  soever,  of  any  lands  or  other  heredita- 
ments on  the  usual  quit  rents,  except  land  on  the  frontiers,  granting 
the  same  for  the  general  service  and  not  for  the  private  utility  of 
the  possessor,  on  such  rent  as  the  possessor  shall  think  proper ;  but 
in  such  cases  no  fine  or  purchase  money  to  be  taken,  and  the  quar- 
ter part  of  such  quit  rents  reserved  on  such  grants,  shall  de* 
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scend  and  go  along  with  the  estate  and  inheritance ;  but  all  fines 
and  purchase  money  shall,  as  to  the  respective  quarter  parts,  be- 
long to  the  possessor  for  the  time  being  of  each  respective  quar- 
ter party  as  his  own  proper  money.  2d,  For  settling  boundaries. 
8d,  For  appointment  of  goverhers,  &c.  4th,  For  carrying  on  gov- 
ernment. 5th,  For  making  treaties.  6th,  For  every  general  author- 
ity. The  parties  Airther  ratify  the  former  articles,  as  &r  as  they 
are  consistent  with  the  last.  It  is  further  provided,  that  it  should 
be  lawful  for  the  parties  at  any  time  during  their  joint  lives  by  any 
writing  under  hand  and  seal,  attested  by  three  or  more  credible 
witnesses,  to  revoke  these  last  articles,  so  as  not  to  prejudice  any 
charge  theretofore  made  in  pursuance  thereof. 

On  the  20th  March  1750,  other  articles  of  agreement  were  con- 
cluded upon  between  Thomas  Penn  and  Richard  Penn,  reciting  the 
agreement  aforesaid  of  8th  May  1732,  between  John  Penn  Thomas 
Penn  and  Richard  Penn  relating  to  the  moiety  then  of  the  said 
John  Penn,  and  the  respective  quarter  parts  of  the  said  Thomas 
Penn  and  Richard  Penn  of  and  in  the  seignory,  fee  simple  and  in- 
heritance of  the  province  of  Pennsylvania,  and  reciting  that  the 
asid  John  Penn  had  since  deceased  a  batchelor,  having  devised  his 
moiety,  as  in  his  will  is  expressed,  and  reciting  that  certain  other 
articles,  bearing  date  on  or  about  the  Slst  January  then  last  past, 
made  between  the  said  Thomas  Penn  of  the  other  part,  and  the 
said  ]^chard  Penn  of  the  other  part,  were  execnt^  by  the  said 
Thomas  and  Richard,  whereby  some  part  of  the  former  articles  of 
1782  were  revoked  and  varied  with  respect  to  the  several  and  respec- 
tive quarter  parts  of  the  said  Thomas  and  Richard,  in  the  said  pro- 
vince, and  new  agreements  then  concluded  upon,  and  the  other  parts 
of  the  said  articles  ratified  and  confirmed ;  and  reciting,  that  whereas 
the  said  Thomas  and  Richard  always  intended  that  the  male  ieene 
of  either  of  them  should  be  preferred  in  succeeding  to  both  or  either 
of  their  respective  quarter  parts  of  the  said  province  before  any  issue 
female,  but  never  meant  in  case  there  should  be  no  issne  female  of 
either,that  the  right  heirs  of  the  survivor  should  succeed  to  the  quar- 
ter part  of  the  person  so  first  dying,  in  case  the  person  so  fii*st  dying  left 
heirs  of  his  body,  distinct  persons  from  the  heirs  of  the  survivor,  and 
yet  the  said  articles  may  admit  of  such  construction,  the  said  Thomas 
and  Richard  therefore  agreed  to  alter  the  articles  in  this  respect,  and 
they  agree  that  either  of  them  may  settle  his  quarter  part  by  will, 
deed,  &q,  to  his  own  issue  female,  to  take  before  tlie  issne  fe- 
male of  the  other,  and  that  if  one  of  the  parties  (  who  should  die 
before  the  other  of  them  )  should  have  no  issue  male,  but  should 
have  issue  female,  or  should  leave  issue  male  which  should  fiul. 
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and  also  should  leave  issue  female,  then,  and  in  any  such  case,  the 
partj  so  first  dying,  immediately  after  limiting  an  esti^te  for  life  in 
his  quarter  part  to  the  snrvivor  with  an  estate  to  trustees  during  his 
life  to  support  contingent  remainders,  and  limiting  successively  to 
the  son  and  sons  of  the  survivor  for  his  and  their  several  ^nd  respec- 
tive lives,  with  estates  to  trustees  during  his  and  their  lives  to  sup- 
port contingent  remainders,  and  limiting  several  and  successive  es- 
tates in  tail  male  to  the  issue  male  of  such  son  and  sons,  shall  and 
may  limit  the  next  remainder  of  his  quarter  part  to  the  heirs  of  the 
body  of  the  party  so  first  dying  before  any  of  the  female  issue  of  the 
survivor;  and  they  revoke  the  former  articles  so  far  as  they  differ 
from  the  present,  confirming  the  residue  of  the  said  articles  of  1732, 
as  altered  by  the  articles  of  January  1750,  and  confirming  the  last 
so  far  as  they  are  not  contrary  to  these  presents :  Provided  that  it 
should  be  lawful  to  and  for  the  parties  to  the  last  articles,  jointly 
during  their  joint  natural  lives  by  any  deed,  instrument  or  writings 
delivered  in  the  presence  of  three  or  more  credible  witnesses,  to 
revoke  and  annul  the  last  agreement,  and  also  the  articles  of  Janu- 
ary 1750  and  those  of  1732,  and  by  the  same  instrument  to  con- 
clude upon  such  other  agreements  relating  to  their  respective  quar- 
ter parts  of  the  said  province,  as  they  should  think  meet,  so  as  not 
to  prejudice  any  settlement  made  in  pursuance  of  the  last  articles, 
before  revocation. 

On  the  21st  March  1750  (O.  S.)  Richard  Penn  made  his  last  will 
and  testament,  in  which  he  ^t||kp^his  fourth  part  of  the  province 
and  three  lower  counties,  and  the  lands,  rents,  &c.  royalties,  &c  to 
his  eldest  son  John,  for  life,  and  on  the  determination  of  that  estate^ 
to   trustees,  &c. ;  remainder  to  the  first  and  other  son  of  the  said 
John  Penn  in  tail  male  ;  remainder  to  the  testator's  son  Bichard, 
(9imtliter)&e.  and  declared  (jinteralia)  that  although  the  rents,  quit- 
rents,  fines  and  purchase  money,  growing  due  in  the  time  of  each 
<   owner  of  his  own  one  fourth  part  of  the  province  and  counties,  may 
in  strictness  be  considered  due  to  and  part  of  the  personal  estate  of 
such  owner  at  his  decease,  yet,  to  avoid  confusion,  and  for  other 
reasons  assigned  in  this  will,  his  will  was,  that  all  such  rents,  &c. 
fines,  purchase  money,  &&  due  in  his  the  testator's  time,  and  not 
collected  the  next  quarter  day  after  his  decease,  shall  go  with  the 
province,  &c.  to  the  next  person  in  remainder  to  whom  he  had  lim- 
ited his  fourth  part  of  the  province  and  counties  as  above.    He  fur. 
ther  devised  the  residue  of  his  estate  to  his  son  Bichard,  &c.  {jpnyat 
will.) 

On  the  18th  November  1771,  Thomas  Penn  made  his  last  wiU, 
and  declared  in  substance  as  follows :  ^'  Whereas  there  may  be  due 
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to  me  at  my  decease,  as  one  of  the  pi'oprietors  .o^  Fqnnsjlvania, 
and  the  three  lower  counties,  sevecal  .considerable  sums  of 
money,  &c.,  arising  from  rents,  quilj-rjents,  ^n^s  and  purchase 
money,  and  from  arrears  of  the  same,  in..re8pept.  of  my  brother 
John'§  moiety,  and  my  one-fourth  part  of  tjhe  s^me,  I  devise  so 
much  of  the  said  money  as  shall  not  be  vested  iii  America  by  the 
next  quarter  day  after  my  decease,  &C.,.  and  so  much,  &c.,  as  shall 
not  by  such  day  appear  on  the  face  of  the  receiv.er  gejueraPs  accounts, 
&c.,  to  such  persons,  &c.,  of  my  family, ^q^pectively  and  succes- 
sively, who  shall  from  time  to  time  succeed,  &c,.to  the.  possession 
of  my  one  fourth  part,  &c.,  from  time  to  tlm0,  at ,  the.  several  and 
respective  times,  when  the  same  shall. ^be  collected .^d  gotten 
in,  &c." 

This  is  declared  to  be  done,  in  order. to  prevent  the  infinite 
troubles  and  inconveniences  which  might  otherwise  arise,  and  he 
recommends  the  same  measures  to  his  sucisessars,  <fec;,  {praut  will.) 

Richard  Penn  aforesaid  died  in  1771,  leaving  lawful* 'issue,  John 
Penn  the  2d,  now  deceased,  and  Richard  Petin  the  Sd,  m)w  living. 

Thomas  Penn  aforesaid,  died  on  the*  21st  March  l71f5,  leaving 
lawful  issue  male  John  Penn  the  3d',' of  Stoke  Pogis,  libw  living. 

Upon  the  decease  of  the  said  Richard,'  his  eldest  son  John  Penn, 
now  deceased,  did  receive  the  arrears  of  reiits,  fines,  purchase  money, 
<&c.,  due  in  the  life-time  of  his  said  father,  and  wheii  he  did  so  re- 
ceive  them,  he  knew  of  the  existence  of  the  several  articles  of  a£Tee- 
ment;  but  he  did  not  know  until  the  24:th  February  1787,  that  he, 
under  the  said  articles  of  agreement,  or  any  of  them,'  was  entitled 
to  an  equitable  estate  in  tail  in  the  late  province  of  Pennsylvania, 
or  other  real  estate  in  the  said  articles  mehtioned'. 

Upon  the  decease  of  the  said  Thorny  .Penn,  hifi  eldest- son  John 
did  receive  the  arrears  of  rents,  fine^  purchase  money,  &c.,  under 
and  by  virtue  of  the  will  aforesaid  of  the-a^id  Thomast  Penn. 

On  the  17th  May  1774,  a  deed  tripafHiU  was  miade  between 
Richard  Peters,  Lynford  Lardner  and  Richard  Hockley,  trustees, 
&c.,  of  the  one  part,  John  Penn,  eldest  'Son  ef  Richard  Penn, 
deceased,  of  the  second  part,  and  Richard  Penn,  the  other  son  of 
the  said  Richard  Penn,  deceased,  of  the  third  part ;  in  wWeh, 
after  reciting  the  will  of  Richard  Penn,  the  fathei^,  devising  the 
province,  &c.,  to  the  said  John  Penn  for  life,  Hnd  alto  reciting 
the  devise  of  all  the  testator's  private  and  particular  rights  to 
manors,  lands,  &c.,  or  the  shares  of  any  manors,  lands,  &c.,  to  be 
sold  and  disposed  of,  and  the  proceeds  to '  be  remitted  to  his 
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executors  in  England,'  &c.  and  that  a  question  was  made,  whether 
the  one  fourth  piai^  of  the  manors,  lands,  &c.  ought  to  be  sold  by 
virtue  of  the  devise,  &fid  the  money  remitted,  &c.  the  said  Richard 
Penn,  the  sdn,  released  to  the  said  John  Penn,  "  for  several  good 
causes  and  considerations,  him  thereunto  moving,  and  for  the  sum 
of  five  shillings,  **  all  his  the  said  Richard's  right,  title  and  interest, 
or,  in,  and  to  the  said  fklhei^'s  one  fourth  of  the  said  manors,  lands, 
&C.  to  hold  to  th^  said  John  Penn,  for  such  term  and  estate,  &c. 
as  by  the  will  ot  the  Baid  testator  is  annexed  to  the  quarter  part  of 
the  province,  &c.  Thie  trustees,  in  like  manner,  convey  all  their 
right,  estates,  &c.  to  the  said  John  Penn,  to  be  held  to  and  for  such 
uses,  estate^' &c.  as  in  and  by  the  last  will  and  testament  of  the 
said  Richard' 'Penii,  is  vested  in  and  settled  upon  the  said  John 
Penn  during  Hf6,  and  to  the  heirs  male  of  his  body  after  his  de- 
cease, &c.  '  '      ^  '      * 

[This  deed  wW  executed  by  the  trustees  aforesaid  and  the  said 
Richard  PenA,'bufrriot  by  the  said  John  Penn.] 

On  the  27th  Koveinber  1779,  the  act  of  assembly  of  Pennsylva- 
nia passed,  entitled  ^^  an  act  for  vesting  the  estates  of  the  late  pro- 
prietors of  PlBrinsylvania,  in  this  commonwealth."  (^Prout  act.) 

On  the  14th  March  1787,  the  said  John  Penn,  son  of  Richard 
Penn,  and  the  said  Richard  Penn,  his  brother,  duly  executed  certain 
articles  of  agreement  under  their  hands  and  seals,  in  which,  after 
rediting  the  act  6f  assembly  of  the  27th  November  1779,  and  "  that 
it  was  reasonable  and  proper,  that  after  s^great  an  alteration  in  the 
affiairs  and  ^tate  of  the  proprietary  family,  the  money  mentioned 
and  directed  by  the  said  act  of  assembly,  to  be  paid  to  the  devices 
and  legatees  of  |;he  said  Richard  Penn,  deceased,  should  be  settled 
and  proportione,d  in  an  equitable  and  conscientious  manner,  as  far 
as  concerns  the  said  John  Penn  and  Richard  Penn,  parties  thereto  ; 
it  was  therefore  thereby  mutually  covenanted  and  agreed  by  and 
between  the  said  parties,  that  all  that  part  or  share  of  the  afore- 
said Bnm  of  180,0002.  sterling,  directed  by  the  said  act  of  as- 
sembly to  be  I  paid  to  the  devisees  and  legatees  of  Thomas  Penn 
and  Richard  Penn,  which  has  been  or  shall  be  paid  during  the 
natural  life  of  the  said  John  Penn,  to  the  devisees  and  legatees 
of  the  said  Richard  Penn,  deceased,  shall  be  received  by  the 
said  John  PeuA,  and  that  the  said  Jc^n  Penn  shall  pay  over 
one   fourth  part  of  thereof  to  the  said  Richard  Penn,  and  his 
representatives,  from  time  to  time,  as  often  as  he  shall  receive 
the   same.    And  it  was  further  thereby  covenanted  and  agreed 
bj   and  between  the  said  parties,  that  all  the  moneys  arising 
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vesting  his  eldest  son  with  an  estate  tail.  Thomas  likewise  in  1771, 
from  the  sales  of  any  such  lands,  tenements  and  hereditaments 
in  Pennsylvania,  as  were  or  are  the  property  and  estate  of  the 
heirs  or  devisees  of  the  said  Bichard  Peun,  deceased,  originally 
made  not  before,  but  since  the  27th  November  1779,  or  which  shall 
hereafter  be  made  by  the  John  Penn,  daring  natural  life,  shall  be 
received  by  the  said  John  Penn,  and  that  the  said  John  Penn  shall 
pay  over  one-third  part  thereof  to  the  said  Bichard  Penn,  and  his 
representi ves  from  time  to  time,  as  often  as  he  shall  receive  the  same. 
Provided  always,  and  it  was  thereby  covenanted  and  agreed  be- 
tween the  said  parties,  that  nothing  therein  contained  shall  prevent 
or  disable,  or  be  construed  to  prevent  or  disable  the  said  John  Penn 
from  exercising  the  powers  with  which  he  is  vested,  under  former 
agreements  and  wills,  so  far  as  to  grant  and  dispose  of  any  part  of 
the  lands,  tenements  and  hereditaments  aforesaid,  in  order  that  the 
same  may  be  reconveyed,  two-tliird  parts  thereof  to  the  said  John 
Penn,  or  his  heirs,  and  the  other  third  part  of  tl)^  same  to  the  said 
Bichard  Penn,  and  his  heirs,  in  fee  simple,  reserving  thereupon 
ome  quit  rent." 

On  the  2d  January  1795,  the  said  John  Penn,  son  of  the  said 
Bichard  Penn,  made  his  last  will  and  testament,  and  thereby  de- 
vised, {inter  cUidj)  all  the  rest  and  residue  of  his  estate,  real  and 
personal  and  mixed,  to  his  wife  Ann  Penn,  her  heirs  and  assigns 
forever ;  and  appointed  his  said  wife  and  the  said  John  F.  MifBin 
the  defendants,  executora  thereof.  (  ProiU  will.  ) 

The  question  submitted  to  the  consideration  of  the  court  was, 
whether  the  plaintiff  Bichard  Penn,  is  entitled  to  all  the  money  doe 
on  the  sales  of  lands  made  by  John  Penn,  the  defendant's  testator, 
which  were  not  collected  in  by  the  quarter  day  next  after  the  de- 
cease of  the  said  John,  or  only  to  one-third  part  thereof? 

The  case  was  argued  very  fully  at  the  last  term  by  Mr.  M.  Levy 
for  the  plaintiff,  and  by  Mr.  IngersoU  for  the  defendants ;  and  again 
this  tenn,  by  Mr.  Dallas  for  the  plaintiff,  and  by  Mr.  Lewis  for  the 
defendants.  N 

The  substance  of  their  arguments  was  as  follows : 

For  the  plaintiff.  The  case  may  be  divided  into  three  distinct 
heads,  by  considering  1st,  What  was  the  state  of  things  previous  to 
the  will  of  Bichard  in  1750.  2d.  What  under  that  will ;  and  Sd, 
What  was  the  effect  of  the  articles  of  1787. 

1.  Our  opponents  will  contend,  that  John  Penn,  (the  2d,) 
was  tenant  in  tail  in  possession,  under  the  articles  of  1782,  which 
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stipnlate,  that  "  neitlier  party  should  by  his  will  or  otherwise,  dis- 
pose of  his  share  in  the  province  to  any  child,  except  to  his  eldest 
son  in  tail  male,  with  remainder  to  his  2d,  3d,  and  other  sons  in 
tail  male,  successively."  And  that  on  a  bill  filed  by  the  same  John, 
equity  would  have  decreed  accordingly.  But  to  this  we  an- 
swer, that  a  Court  of  Chancery  in  estates  not  strictly  legal,  regards 
more  the  intention  than  the  letter  of  an  agreement^Feame's  Con. 
Bern.  61,  62,  (5th  edit.)  So  it  is  as  to  trusts  and  marriage  arti- 
cles, lb.  81,  82.  It  is  stated  in  the  case,  that  John,  (the  first,)  and 
Thomas  held  one- fourth  part  of  the  estate  in  trust  for  their  brother 
Bichard ;  and  a  chancellor  would  not  have  decreed  specific  execu- 
tion of  the  agreement  to  John  (the  2d,)  as  tenant- in  tail,  if  the  in- 
tention of  the  parties  could  be  better  effectuated  by  considering  him 
as  tenant  for  life,  under  a  strict  settlement.  This  is  obviously  the 
case  here. 

The  leading  objects  of  the  articles  of  1782,  were  to  secure  this 
immense  propei*ty  in  the  fiimily,  by  limiting  the  same  to  the  suc- 
cessive heirs  male,  and  the  contemplated  remainder-men,  preserv- 
ing the  entirety  of  the  estate,  and  authorizing  sales  in  case  the  per- 
sons entitled  were  in  a  state,  of  minority.  Each  had  a  power  to 
sell,  offering  the  pre-emption  to  the  other  brothers.  If  one  died, 
leaving  female  or  no  issue,  the  remainder  might  be  limited  and  ap- 
pointed to  the  surviving  brothers,  as  he  saw  fit.  To  meet  all  con- 
tingencies, they  reserved  to  themselves  a  joint  power  of  revocation. 
It'othing  is  mandatory  as  to  selling  to  an  heir  male.  The  origi- 
nal intention  of  the  ancestors  is  manifest.  All  the  parties  show  in 
the  clearest  terms,  their  sense  of  the  mutual  obligation  they  had 
imposed  on  each  other.  John,  (the  1st,)  in  1746,  devises  his  moie- 
ty to  his  brother  Thomas  for  life,  then  to  trustees,  remainder  to  his 
first  son  and  the  heirs  of  his  body,  remainder  to  his  brother  Bich- 
ard, in  like  manner. 

The  two  agreements  of  1750,  consider  this  will  of  John  as  a 
£»ithfnl  execution  of  the  first  agreement.  The  former  of  them 
guards  more  strongly  the  entirety  of  the  estate,  and  prevents  the 
same  from  being  split  into  parcels.  This  seems  the  most  favorite 
point.  The  quality  or  quantity  of  the  estate  is  not  contemplated. 
Hichard  in  1750,  devises  his  fourth-part  to  his  eldest  son  John  for 
life,  then  to  trustees,  remainder  to  his  first  and  other  sons  in  tail 
male,  remainder  to  his  son  Bichard,  in  the  like  manner.  This  will 
-veas  made  on  the  day  succeeding  the  last  articles,  when  the  family 
agreements  must  have  been  fresh  in  their  minds  and. under  the  in- 
spection of  eminent  counsel.  It  can  scarcely  be  believed,  that 
XCichard  would  have  made  such  a  will,  if  he  was  deemed  restricted  to 
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devises  his  three-fourth  parts  to  his  eldest  son  John  for  life,  remain- 
der to  his  first  and  other  sons  in  tail  male,  remainders  over.  Thus  is 
seen  the  cotemporaneous  exposition  of  all  the  the  parties  to  the  first 
agreement.  A  clause  in  the  second  agreement  provides,  that  though 
the  persons  in  possession  may  have  a  limited  estate  settled  on  them 
for  years,  for  life,  or  in  tail,  yet  they  shall  have^power  to  grant  any  es- 
tate or  interest,  how  large  soever,  of  any  lands,  or  other  heredita- 
ments, on  the  usual  quit-rents. 

Until  1787,  John  Penn,  (the  2d,)  was  always  deemed  to  be  a  mere 
tenant  for  life  under  his  father's  will,  and  he  uniformly  considered 
himself  as  such.  He  was  a  party  to  the  deed  in  1774,  and  though 
he  did  not  execute  it,  he  accepted  a  beneficial  interest  under  it. 
He  is  therein  styled  tenant  for  life,  and  the  words  of  an  indenture 
bind  all  parties,  if  it  has  any  effect  in  their  favor.  It  cannot  be  de- 
nied, that  it  is  strongly  expressive  of  the  sense  of  the  family,  and 
that  under  these  impressions  the  trustees  and  his  brother  executed 
the  conveyance.  The  original  agreement  of  1782,  must  have  been 
considered  as  revoked,  in  the  particular  of  an  estate  tail  being  nec- 
essarily attachable  to  the  interest  of  the  eldest  son,  by  common  con- 
sent, and  by  the  subsequent  wills  and  agreements  of  all  the  parties, 
considered  in  one  general  and  united  view. 

2.  Richard  Penn,  (the  1st,)  had  the  uncontrolled  power  over  his 
personal  property,  and  had  a  right  to  grant  it  under  such  qualifica- 
tions as  he  thought  would  best  conduce  to  the  peace  of  his  family. 
He  possessed  the  right  of  imposing  a  moral  obligation  on  his  suc- 
cessors, that  their  shares  of  accumulated  person^  property  arising 
Out  of  the  sales  of  lands,  outstanding  and  uncollected  by  them,  should 
pass  with  the  inheritance,and  they  were  bound  to  co-operate  with  him. 
He  therefore  couples  his  personal  gift  with  their  personal  obliga- 
tion to  perform  the  condition,  in  order  to  prevent  future  mischiefi. 
He  devises  to  his  eldest  son  John,  his  fourth  part  of  the  province 
and  lower  countiefs  for  life,  in  strict  settlement,  and  subjoins  the  con- 
ditions as  to  the  arrears  of  rents,qnit-rents,  fines,  and  purchase  money 
going  to  the  next  possessor.  The  defendants'  testator  entered  into 
possession  under  his  father's  will,  to  which  this  express  condition 
was  annexed,  and  he  received  rents  and  purchase  money,  which  strict- 
ly belonged  to  his  father's  personal  property.  He  shall  not  there- 
fore disappoint  the  intentions  of  his  father's  will,  under  which  he  de- 
rives a  benefit.  So  are  all  the  cases.  2  Vem  581.  1  Vez.  301,  302, 
306.  A  small  matter  will  amount  to  an  election.  Ambl.  430.  2  Vez.  12w 
Gas.  Temp.  Talb.  176, 182.  Wills  shall  be  so  construed  as  to  effectu- 
ate the  intentions  of  testators ;  and  the  words  adfacien^mm  easin- 
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Honey  and  ad  effectum^kz.  will  create  a  condition  in  a  will.  1  Bac.  Ab- 
631.  Devise  to  a  hospital  on  condition  of  maintaining  six  children,  after 
entry  the  hospital  shall  be  bound  thereby^though  the  rents  be  insufficient. 
8  Bro.  Gha.  Rep.  165.  Wherever  a  devisee  takes  lands  under  a  will, 
he  must  take  them  subject  to  the  conditions  imposed  therein.  1  Vez. 
44.  IBro.  Cha.  Rep.  119,  120,  191.  2  Atky.  12T.  1  Wms.  448, 
457.  2  Wms.  518,  612.  Hargr.  Co.  Lit.  287. 

8.  On  the  death  of  the  defendants'  testator,  the  plaintiff  became 
tenant  for  life,  in  strict  settlement,  of  the  residue  of  the  estate  form- 
erly of  his  father.  The  law  of  the  27th  November  1779,  had  no  effect 
on  the  private  interests  of  the  proprietary  family.  It  was  intended  in 
favor  of  devisees  and  legatees ;  but  here  the  executors  claim  an  interest 
in.  their  testator  by  descent. 

The  articles  of  1787  had  two  objects  in  view,  the  division  of  the 
one  fourth  part  of  the  legislative  donation,  and  of  the  moneys  arising 
on  the  sales  of  lands  made  by  John  Penn  (the  2d)  during  his  life,  af • 
ter  the  27th  November  1779. 

The  deed  of  1774,  shows  the  intention  of  the  plaintiff  to  conciliate 
with  his  brother,  as  to  the  sales  of  the  manors  and  private  estates.  He 
was  the  heir  apparent  in  1787,  when  the  prospect  of  his  brother's  hav- 
ing issue  was  almost  extinct,  and  if  the  divesting  law  had  not  passed,  his 
chance  of  inheriting  a  princely  estate  was  very  great.  It  is  clear  that 
the  grant  of  the  180,000/.  sterling,  was  intended  in  fact  as  an  equiva- 
lent for  the  proprietary  public  property ;  but  though  the  legislature  re- 
served to  themselves  the  future  adjustment  of  the  proportion  of  each  of 
the  devisees,  they  never  could  have  meant  to  sacrifice  the  plaintiff.  It 
is  absurd  to  suppose  that  all  the  unappropriated  lands  in  Pennsylvania, 
could  have  been  taken  up  and  converted  into  cash,  during  the  life  of 
John  Penn,  (the  2d.)  To  admit  that  the  one  eighth  or  one  tenth  parts 
hereof  could  have  been  thus  disposed  of,  is  a  large  calculation.  And  yet 
according  to  the  defendants'  doctrine,  the  whole  of  the  180,000/.  com- 
ing to  the  devisees  of  Richard  Penn,  must  necessarily  be  received  by  his 
eldest  son,  for  his  own  emolument,  if  he  survived  the  last  payment. 
The  power  to  sell  in  the  articles  of  1732,  relates  to  the  uninhabited  lands. 
The  legislature  who  introduced  the  evil,  would  have  regulated  the  mis- 
chief. If  John  Penn,  (the  2d,)  was  but  tenant  for  life,  he  could  only 
be  entitled  to  the  interest  of  the  quarter  part  of  the  sum  granted  by 
the  assembly.  But  a  compromise  between  thd  brothers  was  deemed 
most  eligible,  which  however  only  extended  in  both  cases  to  moneys 
paid  in  the  life  of  John.  In  the  instance  of  the  donation,  it  was  so 
stipulated  in  express  terms.    In  the  case  of  lands  sold  by  John, 

Vol.  n.  86 
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after  the  passing  of  the  law,  the  agreement  calls  for  personal  acts  to 
be  done  by  him,  viz.  the  receiving  and  paying  of  the  money.  Bonds 
and  other  securities  are  not  included  in  the  term  moneys,  nor  cannot  as 
such,  be  paid  over  by  the  executors.  A  due  regard  was  contemplated 
by  both  brothers,  to  be  paid  to  their  father's  will.  Where  the  represen- 
tatives were  intended  to  take,  it  is  clearly  expressed  in  so  many  words, 
as  to  the  one  third  of  Richard.  But  no  such  thing  waa  meant  as  to 
John,  otherwise  it  would  also  have  been  inserted.  The  interest  of  John 
was  only  transmissible  to  his  executors  or  administrators,  in  the  single 
case  of  outstanding  money,  paid  within  three  months  after  his  death. 
Under  all  the  circumstances  it  is  contended,  that  the  compromise  was  aa 
beneficial  to  John,  as  he  could  reasonably  expect,  and  that  his  executors 
insisting  on  the  receipt  of  two  thirds  of  the  money  collected  generally 
after  his  death,  either  of  the  donation  or  sales  of  lands,  is  ^^  inequita- 
ble ^'  and  unconscientious,''  and  not  warranted  by  the  agreement. 

For  the  defendants.  Nothing  can  be  more  express  than  the  articles 
of  1732,  that  '^  neither  party  shall  by  will,  or  otherwise,  dispose  of 
his  estate  in  the  province  to  any  child,  except  to  his  eldest  son  in  tail 
male,  with  remainders  over  to  his  2d,  3d,  and  other  sons  in  tail  male,  suc- 
cessively." This  convenant  was  not  annulled  by  any  of  the  subsequent 
agreements,  which  severally  confirm  the  former  in  such  instances,  aa 
they  do  not  vary  therefrom.  All  the  powers  of  revocation  required  a 
joint  act  during  their  joint  lives,  and  in  no  other  way  could  the  power 
be  pursued.  The  will  therefore  of  Richard,  made  during  the  life  of 
his  brother  Thomas,  could  not  have  effected  a  revocation  in  this  partic- 
ular, even]  if  he  had  so  intended.  The  quantity  of  estate  to  the  eldest 
son  is  specially  designated,  as  well  as  the  entirety  of  it.  And  it  is  of 
no  moment  whether  the  estate  be  legal  or  equitable,  as  it  is  accompan- 
ied with  a  power  of  disposition.  Parties  acting  under  family  arrange- 
ments are  bound  thereby,  and  cannot  derogate  from  their  solemn  agree- 
ments. 

The  plaintiff's  claim  is  Founded  on  the  principle,  that  personal  estate 
may  be  intailed  ;  but  it  does  not  exist  in  law.  Richard  the  father,  had 
the  undoubted  right  of  selling  his  lands.  The  moneys  arising  theref  onn 
because  his  personal  property,  which  be  might  dispose  of  as  he  thought 
proper.  But  he  could  not  legally  shackle  moneys  arising  on  sales  made 
by  his  son  John.  Though  the  lands  went  in  tail  male,  yet  the  pos- 
sessors for  the  time  being  were  entitled  to  the  consideration  money  of 
the  lands  sold. 

The  deed  of  1774,  has  no  reference  to  the  present  question.    It 
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respected  the  proprietary  private  estates,  not  the  great  mass  of  public 
property.  The  defendants'  testator  never  executed  it ;  nor  can  the  in- 
sertion therein  of  his  holding  a  tenancy  for  life,  divest  him  of  an  es- 
tate settled  on  him  before.  Besides,  it  is  stated  in  the  case,  that  he 
did  not  until  the  24th  February  1787,  know  of  his  being  entitled  to  an 
estate  tail  in  the  premises.  Both  parties  possessed  the  same  means  of 
information.  The  plaintiff,  when  he  styled  his  brother  tenant  for  life 
in  the  deed  of  1774,  was  necessarily  put  on  the  inquiry  as  to  the  extent 
of  his  title. 

Independent  however  of  these  considerations,  it  is  apprehended,  that 
the  last  agreement  of  1787,  comprises  the  whole  case.  It  was  entered 
into  by  both  parties,  with  full  knowledge  of  their  separate  claims  and 
interests,  on  mature  deliberation.  They  were  competent  to  make  an  ar- 
rangement, so  far  as  they  were  concerned,  and  where  their  own  prop- 
erty was  the  object.  John  Penn,  (the  2d.)  was  either  tenant  in  tail, 
or  at  least  for  life,  of  his  father's  estate  in  Pennsylvania,  with  a  power 
of  selling  all  the  lands  and  receiving  the  consideration  money,  without 
being  accountable  to  his  brother.  Admit,  that  his  brother  was  entitled 
as  next  remainer  man,  to  the  lands  unsold  and  moneys  uncollected  in 
the  life-time  of  John,  How  different  was  the  estate  when  the  law  passed 
in  1779,  from  what  it  was  formerly. 

It  is  agreed,  that  the  donation  was  an  equivalent  for  the  late  pro- 
prietary lands.    It  is  impossible  to  ascertain  what  would  have  been  the 
decision  of  the  legislature  on  a  claim  by  John  of  one-fourth  of  the 
130,000/.    sterling ;    but  it  seems  natural  to  conclude,  that  as  the 
yearly  payments  were  not  to  exceed  20,000/. ,  nor  be  less  thanl5,000/, , 
and  the  first  sum  was  not  to  be  paid  until  the  expiration  of  one  year 
after  the  termination  of  the  existing  war,  that  whoever  was  the  legal 
possessor  of  the  different  shares,  should  receive  the  same  as  the  instal- 
ments became  due.     The  plaintiff  grounds  his  present  claim  to  the 
outstanding  moneys,  for  his  own  separate  use,  on  no  better  founda- 
tion.    Admit  that  the  defendant's  testator  was  advanced  in  life,  he  had 
the  less  prospect  of  surviving  the  entire  discharge  of  the  sum,  and  must 
have  incurred  that  risk.     By  the   articles  he  permits  his  brother  to 
receive  one  third  part  of  the  payments  as  they  arise,  for  his  separate 
use,  though  he  could  not  have  any  possible  claim  thereto,  during  the 
life  of  John ;  he  goes  further,  and  agrees  that  in  case  he  outlives  his 
brother,  his  representatives  shall  be  entitled  to  the  same  proportion 
of  the  cash.     Can  it  be  conceived,  that  the  widow  of  John  was  meant 
t  o  be  placed  in  that  state,  that  his  two  thirds  were  to  sink  absolutely 
upon  his  death  ?    With  respect  to  the  sales  of  lands  made  after  the 
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27th  Noyember  1779,  under  the  authority  of  John  in  his  life,  no  time 
is  annexed  to  the  collection  of  the  moneys  arising  thereupon.    The 
plaintiff,  and  his  representatives  likewise,  are  let  into  one  third  of  that 
fund,  in  the  life  of  John.    If  these  moneys  are  likewise  to  sink  into  the 
inheritance  on  his  death,  what  is  it  which  the  plaintiff  give  up  by  these 
articles,  and  why  did  he  execute  them  ?    The  cessions  are  all  on  one 
side,  without  the  smallest  tincture  of  equality !     The  widow  of  John 
has  received  no  provision  under  any  of  the  agreements  or  wills.     Bat 
the  proviso  removes  every  seeming  difficulty  about  the  true  construction 
of  this  contract.    If  all  the  lands  should  not  be  sold  by  the  defendant's 
testator,  he  might  grant  and  dispose  of  what  remained,  and  obtain  a 
reconveyance  of  two  third  parts  to  himself  in  fee,  as  of  his  own  private 
estate,  and  the  other  third  to  his  brother  in  like  manner.     Taking  the 
plaintiff's  sense  of  the  agreement,  this  clause  is  absolutely  unintelligible? 
It  was  competent  to  John  to  have  obviated  every  difficulty  which  might 
occur  by  the  grants  he  was  empowered  to  make.     But  a  verbal  criti- 
cism is  relied  on  by  our  adversaries.    The  acts  of  paying  and  receiving 
money  are  personal,  as  to  John.     It  will  scarcely  be  asserted,  that  if 
his  executors  had  received  money  to  which  the  plaintiff  was  entitled, 
that  he  could  not  have  maintained  a  suit  against  them.     On  what  grounds 
does  the  present  action  rest  ?    But  in  Uie  eye  of  justice  and  common 
sense,  the  executors  of  John  are  included  in  this  agreement,  and  so  are 
they  in  contemplation  of  law.    An  executor  represents  the  person  of 
his  testator,  though  not  named  in  a  deed.    11  Yin.  129.  Q.  pi.  2.     So  in 
assumpsit.    Cro.  Jac.  663.    A  bond  not  payable  to  executors  may  be 
recovered  by  them.    2  Atky.  909.    Executors  are  included,  though  not 
named  in  a  contract ;  they  are  assigns  in  law.    Plowd.  288. 

Curia  adviaare  vtUL 

The  court  on  the        day  of proceeded  to  give  their  opinions 

seriatim  in  this  case. 

Shippen,  C.  J.  This  is  an  action  on  the  case  brought  for  money 
had  and  received  by  the  defendants  to  the  use  of  the  plaintiff.  The 
defendants  acknowledge  the  receipt  of  the  money,  but  allege  it  was 
money  they  had  a  right  to  receive  to  their  own  use. 

In  arguing  this  case,  large  ground  has  been  taken ;  old  family  set- 
tlements, wills,  and  ancient  as  well  as  more  recent  agreements  hare 
been  resorted  to,  all,  I  presume^  to  enable  the  court  to  make  a  proper 
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construction  of  the  last  agreement  made  on  the  llth  March  1787,  on 
"which  the  whole  qaestion  depends. 

By  the  articles  of  agreement  executed  the  8th  of  May  1732,  be- 
tween John,  Thomas  and  Richard  Penn,  the  three  sons  and  devisees  of 
of  the  first  proprietor,  William  Peun,  it  was  the  evident  intention  of 
the  parties  to  preserve  their  estates  in  the  province  to  the  heirs  male 
of  the  bodies  of  the  parties  respectively,  and  at  the  same  time  to  obvi- 
ate the  mischiefs  which  might  arise  from  such  a  restriction  of  the  es- 
tate, as  should  prevent  the  alienation  and  improvement  of  the  lands. 
For  the  purpose  of  continuing  the  estate  in  the  family,  it  was  covenant- 
ed between  them,  that  neither  of  the  brothers  should  by  will  or  other- 
wise, dispose  of  his  share  or  estate  in  the  province  to  any  child,  except 
to  his  eldest  son  in  tail  male,  with  remainder  to  his  second,  third  and 
other  sons,  in  tail  male  successively^  And  for  the  purpose  of  facilita- 
ting alienations  to  purchasers,  in  order  to  improve  the  lands,  it  was 
provided,  that  in  case  of  the  death  of  either  of  the  parties,  leaving 
issue  under  twenty- one  years  of  age,  the  survivors  and  survivor  should 
sell  and  convey  to  such  purchasers  in  fee  simple. 

John  Penn,  the  eldest  of  the  three  brothers,  being  entitled  to  one 
moiety  of  the  province,  did  by  his  last  will  and  testament,  dated  the 
24th  of  October  1746,  devise  the  same  to  his  brother  Thomas  for  life, 
remainder  to  trustees  to  support  contingent  remainders,  remainder  to 
the  first  son  of  Thomas  in  tail  male,  remainder  to  his  brother  Richard, 
and  to  his  first,  second  and  third  sous  in  tail,  with  power  to  the  seve- 
ral possessors  for  the  time  being,  to  sell  the  lands  in  parcels,  in  fee. 
simple.  By  thus  devising  the  estate  to  his  brother  Thomas  for  life  on- 
ly, John  did  not  depart  from  the  terms  of  the  article  of  1732,  which 
confined  the  disposition  in  tail  to  a  child  only,  and  John  died  without 
any  child  ;  on  the  contrary,  he  conformed  strictly  to  the  spirit  of  that 
agreement,  by  expressly  giving  an  estate  tail  to  Thomas's  eldest  son. 
John  likewise  gives  the  arrears  of  quit  rent  and  purchase  money  due 
at  his  decease  to  his  brother  Thomas,  his  executors,  administrators  and 
.  assigns. 

Some  time  after  the  death  of  John,  on  the  31st  of  January  1750, 
new  articles  of  agreeement  were  executed  between  the  surviving  broth- 
ers, Thomas  and  Richard,  reciting  the  articles  of  1732,  and  agreeing 
that  the  like  powers  and  authorities  given  by  the  l^ill  of  John  Penn,  to 
the  possessor  of  the  time  being,  with  respect  to  his  moiety,  should  be 
likewise  given  to  the  possessors  of  their  quarter  parts  respectively.  This 
agreement  ratifies  and  confirms  the  agreement  of  1732,  except  in  such 
parts   as   are  thereby   altered    expressly.     By  these  articles   it  is 
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proyided,  that  all  fines  and  purchase  moneys  shall,  as  to  the  respective 
quarter  parts  of  the  province,  belong  to  the  possessor  for  the  time 
being  of  each  respective  quarter  part^  as  his  own  proper  money. 

On  the  21st  March  1750,  Richard  Penn,  by  his  will,  devises  his 
fourth  part  of  the  province  to  his  eldest  son  for  his  life,  remainder  to 
the  first  and  other  sons  of  John  in  tail  male,  with  remainder  to 
his  son  Richard  and  his  sons  in  like  manner;  and  declares,  that 
although  the  rents,  quit  rents  and  purchase  money  growing  due  in  the 
time  of  each  owner  of  his  own  quarter  part  of  the  province,  may  in 
strictness  be  considered  as  due  to  and  part  of  the  personal  estate  of  such 
owner  at  his  decease,  yet  to  avoid  confusion,  his  will  was  that  all 
such  rents  and  purchase  mpney  due  in  his  the  testator's  life-time,  and 
not  collected  in  at  the  next  quarter  day  after  his  decease,  should  go  with 
the  province  to  the  next  person  in  remainder  to  whom  he  had  limited  his 
fourth  part  of  the  province.  • 

Thus  John  Penn,  the  eldest  son  of  Thomas,  after  the  death  of  his 
father,  held  one  moiety  of  the  province  as  tenant  in  tail  under  the 
will  of  his  uncle  John  Penn,  and  one  fourth  under  his  father  Thomas, 
likewise  in  tail,  by  virtue  of  Thomas's  settlement  on  his  marriage  of 
the  16th  August  1751,  referred  to  in  his  will  of  1771.  So  that  the 
only  infraction  of  the  articles  of  1732,  attempted  to  be  made  with  re- 
gard to  the  vesting  estates  tail  in  the  immediate  descendants  of  the 
three  brothers,  was  made  by  Richard  Penn,  in  devising  an  estate  for 
life  to  his  son  John. 

As  to  the  arrears  of  quit  rent  and  purchase  money,  John  the  elder 
had  devised  the  whole  to  his  brother  Thomas,  and  by  the  articles  of 
8l0t  January  1750,  Thomas,  and  Richard  agree,  that  all  quit  rents 
in  arrear  should  go  with  the  inheritance ;  but  that  all  fines  and  par- 
chase  moneys  of  their  respective  quarter  parts  should  belong  to  the  pos- 
sessor of  such  quarter  part  for  the  time  being,  as  his  own  proper 
money.  But  by  the  wills  both  of  Thomas  and  Richard,  it  appears 
they  forsaw  that  infinate  confusion  in  the  accounts  of  the  receiver  gen- 
eral would  ensue,  from  not  distinguishing  between  such  rents  and  pur- 
chase money,  as  should  be  paid  in  during  the  respective  lives  of  the 
possessors,  and  those,  which  though  due,  should  not  bo  paid  into  the 
receiver  general's  office,  within  three  months  after  the  death  of  each 
possessor  ;  they  therefore  provide  by  their  wills,  that  though  they  con- 
sider the  whole  as  personal  estate,  and  subject  to  their  disposal  as 
such,  yet  they  direct  that  such  moneys  as  should  appear  by  the  receiver 
general's  accounts  not  to  have  been  paid  within  three  months  after  the 
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death  of  each  possessor  should  go  to  the  oext  possessor.  And  this 
they  recommended  to  their  successors  as  a  mode  proper  to  be  pursued 
by  them.  It  waa  certainly  a  prudent  provision,  but  what  they  seemed 
to  think  was  not  in  their  power  to  enforce  in  any  other  way  than  by 
a  recommendation. 

But  the  propriety  and  necessity  of  pursuing  this  mode^  was  in  a 
great  measure  rendered  nugatory,  by  the  great  subsequent  event  that 
followed,  during  the  continuance  of  the  revolutionary  war,  and  by 
the  act  of  assembly  of  1779,  which  vested  almost  the  whole  propri- 
etary estate  in  the  commonwealth  of  Pennsylvania.  By  this  act  all 
the  quit  rents  were  abolished ;  no  part  of  the  ungranted  and  unloca- 
ted  lands  was  left  the  property  of  the  proprietaries  ;  all  that  re- 
mained to  the  family,  were  such  reserved  lands  and  manors  as  had 
been  surveyed  for  them,  in  lieu  of  their  tenths  reserved  under  the  con- 
cessions made  with  the  first  purchasers  by  their  ancestor  William  Penn 
the  founder  of  the  province,  together  with  a  few  tracts  of  land  which 
they  had  purchased  of  private  men,  for  the  accomodation  of  some  of 
the  country  towns.  The  infinite  confusion,  therefore,  in  the  land  of- 
fice accounts,  which  Thomas  and  Richard  Penn  had  been  so  anxious  to 
guard  against,  no  longer  existed  ;  and  the  reason  and  necessity  of  their 
pi'udent  recommendation  to  their  successors  entirely  ceased. 

The  legislature  of  Pennsylvania  having  vested  the  proprietary  estate 
in  the  commonwealth,  thought  fit  to  make  a  grant  to  the  family  of  the 
sum  of  130,000/.  sterling,  to  be  paid  to  them  according  to  their  just 
equitable  rights,  to  be  thereafter  ascertained,  agreeably  to  justice  and 
equity. 

Under  this  new  order  of  things,  it  seemed  prudent  and  proper  for 
the  several  branches  of  the  Penn  family,  to. eome  to  some  amicable 
settlement  of  their  rights.  This  was  accordingly  done,  and  no  (k)n- 
flicting  claims  remain,  but  the  subject  of  the  present  action. 

The  great  question  is,  what  is  the  true  construction  of  the  articles 
of  1787,  with  respect  to  the  produce  of  the  sales  of  land  made  by 
John  Penn  in  his  life-time,  after  the  29th  November  1779  ? 

In  considering  this  case,  I  shall  first  take  notice  of  the  respective 
rights  of  the  parties,  when  they  entered  into  the  agreement. 

Secondly,  What  were  their  probable  inducements  for  entering  into  it. 

And  thirdly,  What  is  the  effect  and  true  construction  of  the  article  ? 

1.  The  respective  rights  of  the  contracting  parlies  stood    thus : 
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John,  as  the  then  present  possessor  of  his  father's  one  foarth  part  of 
the  lands,  whether  as  tenant  in  tail  under  former  settlements,  or  ten- 
ant for  life  under  his  father's  will,  had  a  power  to  sell  in  fee  simple, 
the  unlocated  lands  in  the  province.  Whether  under  this  general  pow- 
«r,  he  had  a  right  to  sell  the  manors  and  reserved  lands,  being  the  pri- 
vate and  particular  estate  of  the  proprietaries,  and  distinguished  as 
such  in  the  will  of  Richard  Penn,  seems  to  have  been  made  a  question 
in  the  family ;  and  therefore,  a  conveyance  was  executed  on  the  14th 
May  1774,  by  a  tripartite  deed,  between  Lynford  Lardner,  Richard 
Peters  and  Richard  Hockley,  the  American  executors  of  Richard  Penn, 
having  a  power  by  Richard  Penn's  will  to  sell  these  manors  and  re- 
served lands,  of  the  one  part ;  Richard  Penn  the  plaintiff,  of  the  sec- 
ond part ;  and  his  brother  John  Penn  of  the  third  part ;  wherein  these 
executors  and  Richard  Penn  the  plaintiff,  convey  the  manors  and  reser- 
ved lands  to  John  Penn,  to  be  held  by  him  in  the  same  manner  as  he 
held  the  other  lands  in  the  province.  It  seems  therefore  to  have  been 
the  idea  of  &11  the  parties,  that  John  either  under  former  agreements 
and  wilk^vor  under  this  deed  of  1774,  had  a  power  to  sell  the  reserved 
lands,  as  fully  and  effectually  as  he  might  have  sold  the  other  lands. 

The  rights  of  Richard  Penn  the  younger,  were  derived  to  him  as 
next  in  remainder  after  the  death  of  his  brother  without  issue,  with 
all  the  appendages  and  powers  annexed  thereto,  by  the  settlements  and 
wills.  He  had  a  right  to  succeed  to  the  enjoyment  of,  and  then  to 
sell  all  such  of  the  manors  and  reserved  lands  as  should  not  be  sold 
by  John  in  his  life-time  ;  but  he  had  no  right  to  receive  any  money 
arising' from  sales  made  during  the  life  of  John. 

2.  What  were  then  the  proposed  benefits  arising  to  the  parties,  and 
what  were  their  probable  views*  and  inducements  for  entering  into  this 
agreement  ? 

The  two  brothers  and  their  families  resided  then  in  different  coun- 
tries, John  Penn  in  America,  and  Richard  in  England.  It  was  pro- 
bably the  wish  of  both  to  close  their  family  concerns  in  this  country 
as  soon  as  possible.  The  only  remaining  estate  consisted  in  manors 
and  reserved  lands,  which  though  always  conveyed  before  the  resolu- 
tion under  the  same  solemnities  with  the  other  lands,  (I  mean  by  war- 
rants, surveys  and  patents  under  the  great  seal)  yet -as  to  the  price 
they  were  differently  circumstanced.  For  the  unlocated  lands  there  was 
a  stated  price,  from  time  to  time  ascertained  and  promulged  to  the 
people.  But  the  price  of  reserved  land  was  always  settled  by  special 
agreement  between  the  proprietaries  and  the  several  persons  who  offer- 
ed to  purchase,  and  was  always  considerably  higher  than  the  other 
lands.     Since  the  revolution,    they    were    conveyed    to    the  pur- 
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chasers  by  common  deeds  of  conyeyance  from  JohnPeDn,  jan.  and  John 
Penn  the  then  proprietors,  and  bonds  and  mortgages  given  for  securing 
the  payment  of  the  purchase  money  to  them,  in  their  indiyidual  charac« 
ters.  John  Penn  the  testator,  being  on  the  spot,  could  always  sell 
for  the  best  price.  The  two  brothers  were  equally  healthy  men,  with 
no  great  difference  in  their  ages.  Richard,  although  the  youngest  and 
next  in  remainder,  might  possibly  not  survive  his  .brother,  and  in  that 
case  would  himself  have  received  no  benefitifrom  the  estate.  By  enter** 
ing  into  this  agreement,  Richard  was  regularly  to  receive  one- third  of 
the  proceeds  of  the  sales,  and  might  have  thought  the  present  use  of 
the  money,  and  the  power  of  equalizing  it  among  his  children,  of 
greater  importance  than  the  chanco  of  survivorship,  or  the  eventual 
accession  of  a  future  larger  estate  to  his  eldest  son.  Whether  he  had  a 
right  to  bind  such  eldest  son  by  such  an  agreement,  is  not  now  the  ques- 
tion, as  between  the  present  parties  in  the  present  suit.  He  had  cer- 
tainly a  right  tq  bind  himself. 

Another  inducement  to  Richard  might  arise,  and  most  probably  did 
arise,  from  an  apprehension  that  his  brother  John,  having  a  power  to 
sell,  might  during  his  life,  dispose  of  all  the  reserved  lands,  in  which 
case  nothing  would  be  left  to  him  to  enjoy  after  the  death  of  John, 
whereas  in  consequence  of  this  agreement,  and  of  John's  refraining  from 
making  hasty  sales,  a  considerable  portion  of  these  lands  are  left  to 
be  disposed  of  by  Richard.  ' 

The  substance  of  the  agreement  executed  on  14th  March  1787,  is 
as  follows  : — ^It  recites  the  act  of  assembly  of  27th  November  1779, 
vesting  the  proprietary  estate  in  the  commonwealth  of  Pennsylvania, 
and  making  a  grant  of  130,000/.  sterling,  to  the  devises  and  legatees 
of  Thomas  and  Richard  Penn,  and  to  the  widow  and  relict  of  Thom- 
as Penn,  in  such  proportions  as  should  thereafter  be  deemed  equitable 
and  just  by  the  legislature.  It  then  suggests,  that  it  is  reasonable 
and  proper,  that  after  so  great  an  alteration  in  the  affairs  and  estate  of 
the  proprietary  family,  that  the  money  granted  by  the  legislature  should 
be  settled  and  proportioned  in  an  equitable  and  conscientious  manner, 
as  far  as  concerns  the  parties  to  that  agreement.  And  it  is  then  cove- 
nanted, that  all  that  part  and  share  of  the  130,000/.  directed  to  be  paid 
to  the  devisees  or  legatees  of  Richard  Penn,  which  has  been,  or  should  be 
paid  during  the  natural  life  of  John  Penn,  should  be  received  by  the 
said  John  Penn,  and  that  he  should  pay  over  one  third  part  thereof  to 
the  said  Richard  Penn,  and  his  representatives  from  time  to  time,  as 
often  as  he  should  receive  the  same.  Then  follows  the  convenant 
immediately  applicable  to  the  present  case,  in  substanoe  as  follows : 
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— That  all  the  moneys  arising  from  the  sales  of  any  such  lands,  as 
were  or  are  the  property  and  estate  of  the  heirs  or  devisees  of  the  said 
Richard  Penu,  deceased,  ''originally  made  not  before,  but  since  the 
27th  November  1779,  or  which  shall  hereafter  be  made  by  the  said  John 
Penn  during  his  natural  life,  shall  be  received  by  the  said  John  Penn, 
and  that  he  John  Penn,  shall  pay  over  one  third  part  thereof  to  the 
said  Richard  Penn,  and  his  representatives,  from  time  to  time,  as  often 
as  he  shall  receive  the  same.  Then  follows  a  provision  and  covenant, 
that  nothing  therein  contained  shall  prevent  or  disable  the  said  John 
Penn  from  exercising  the  powers  with  which  he  is  vested,  under  for- 
mer agreements  and  wills,  so  far  as  to  grant  and  dispose  of  any  part, 
or  parts  of  the  lands  aforesaid,  in  order  that  the  same  may  be  recon- 
veyed,  two  third  parts  thereof  to  the  said  John  Penn  and  his  heirs,  and 
the  other  third  part  of  the  same  to  the  said  Richard  Penn  and  his  heirs, 
in  fee  simple,  reserving  thereupon  some  quit  rent. 

8.  What  is  the  true  construction  of  this  article  ?  It  had  two  objects, 
the  ascertaining  their  respective  shares  of  the  legislative  grant  of 
money  ;  and  secondly,  a  division  of  the  produce  of  the  sales  of  land 
made,  and  to  be  made  by  John. 

As  to  grant  of  a  fourth  part  of  180,000/.  by  the  legislature,  it 
makes  no  part  of  the  present  question,  having,  I  presume,  been  all 
paid  to  John  in  his  life-time,  either  in  money  or  certificates,  and  a 
third  part  paid  over  b^  him  to  Richard.  But  it  may  be  necessary  to 
consider  this  clause,  as  it  may  tend  to  assist  in  the  construction  to  the 
other.  The  parties  both  knew,  that  this  money  was  to  be  paid  at  dif- 
ferent times  by  instalments,  and  John's  rights  to  two  thirds  is  ex- 
pressly confined  to  such  payments  as  should  be  actually  made  during 
his  natural  life.  If  therefore,  any  instalments  had  been  left  unpaid  at 
the  time  of  John^s  death,  they  would  have  been  the  actual  representa- 
tives of  Richard  the  father,  at  the  time  of  the  payment  of  such  instal- 
ments* 

The  clause  relating  to  the  lands  is  difierentely  worded.  It  directs, 
that  for  the  lands  to  be  sold  by  John  during  his  natural  life,  he  shall 
receive  the  whole  money,  and  pay  one  third  thereof  to  Richard.  If  it 
had  been  meant  to  be  a  provision  similar  to  the  former  clause,  it  would 
probably  have  been  otherwise  expressed.  It  would  have  run,  "for  the 
lands  sold  and  paid  for,  during  his  natural  life  ;"  but  the  words  natural 
life  are  expressly  confined  to  the  sales,  and  not  to  the  money  to  be  receiv- 
ed. But  supposing  the  expression  to  be  equivocal,  a  strong  argument 
aiises  from  the  subsequent  clause,  to  show  that  it  was  meant  John  should 
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have  the  absolute  property  in  tvfo-tliirds  of  the  money,  whether  it  was 
paid  (luring  his  life  or  after  his  death.  The  clause  I  mean,  is  inserted 
to  enable  John  to  make  use  of  his  general  power  to  sell  l^nds,  for  the 
purpose  of  having  the  same  reconveyed,  two-third  parts  thereof  to  the 
use  of  John  Penn  and  his  heirs,  and  the  one- third  part  thereof  to  the  use 
of  Richard  Penn  and  his  heirs,  in  fee.  Can  it  be  conceiyed,  that  in 
case  the  land  should  have  been  conveyed,  and  reconveyed  in  pursuance 
of  this  latter  clause,  John  should  confessedly  have  the  absolute  prop- 
erty in  fee  simple,  in  two-thirds  of  the  whole  of  the  reconveyed  lands, 
and  yet  the  meaning  be,  that  for  such  parts  of  the  land  as  he  should 
sell  in  the  ordinary  way  to  strangers,  he  should  not  have  the  absolute 
property  in  the  money  for  which  the  land  should  be  sold,  but  that  his 
right  to  it  should  depend  on  the  precarious  event  of  the  time  when  it 
should  be  paid  for  ? 

But  it  is  objected  on  the  part  of  the  plaintiff,  that  by  the  words  of 
the  article,  the  whole  money  was  to  be  received  by  John  Penn,  without 
adding  the  words  "  executors  or  administrators,"  whereas  the  ope  third 
part  thereof  directed  to  be  paid  over  to  Richard  Penn  is  followed  by 
the  words  "  and  his  representatives  ;  from  whence  it  is  inferred,  that 
it  was  the  meaning  of  the  parties,  that  John*s  representatives  were  to 
receive  nothing.  To  account  for  this  omission,  if  it  be  one,  it  will  bo 
necessary  to  look  a  little  further  back.  By  the  family  agreements, 
particularly  by  the  articles  executed  on  the  81st  January  1750,  be- 
tween Thomas  and  Richard  Penn,  it  is  expressly  stipulated,  that  al- 
though the  arrears  of  quit  rents  should  descend  and  go  with  the  in- 
heritance, yet  as  to  the  fines  and  purchase  moneys,  they  should  belong 
to  the  possessor  for  the  time  being,  as  his  own  proper  money.  Under 
this  idea  it  was  probably  that  Thomas  and  Richard  Penn  in  their  sev- 
eral wills,  consider  the  money  due  to  them  at  the  time  of  their  respec- 
tive deaths,  arising  from  the  sales  of  lands  in  their  lives- times,  as  part 
of  their  proper  and  distinct  personal  estate.  If  therefore  John  Penn, 
as  one  of  the  proprietaries,  was  considered  by  the  contracting  parties  in 
1787,  as  entitled  in  the  same  manner  to  the  produce  of  the  sales  made 
in  his  time,  as  his  own  proper  money,  it  might  have  been  thought  use- 
less to  subjoin  the  words  ^'  executors  and  administrators,"  whereas  in 
Richard's  case,  if  he  should  die  before  John,  it  might  be  thought  nec- 
essary to  subjoin  the  words  **  his  representatives,"  in  order  that  Rich- 
ard's children  might  receive  the  benefit  of  the  agreement. 

But  it  is  said,  that  by  the  wills  of  Richard  and  Thomas  Penn,  it  is 
recommended,  in  order  to  avoid  confusion  in  the  accounts  of  the  land 
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office,  that  such  sums  as  should  be  paid  into  the  receiver  general's  office, 
after  three  months  from  the  time  of  the  death  of  each  possessor,  should 
likewise  go  with  the  inheritance ;  and  that  as  John  took  some  valuable 
property  under  his  father's  will)  it  was  incumbent  on  him  to  consider 
this  recommendation  as  a  condition  annexed  to  the  bequest.  In  an* 
swer  to  this,  it  must  be  observed,  that  in  the  year  1787,  the  great  ob- 
ject of  this  recommendation  had  entirely  ceased.  It  was  then  known 
to  both  the  contracting  parties,  that  the  proprietary  office  of  receiver 
general  had  not  been  for  a  long  time  in  existence,  the  whole  business 
of  the  land  office  being  then  transacted  in  behalf  of  the  state,  and  by 
the  officers  appointed  by  the  new  government.  It  is  therefore  more 
probable  that  the  partiea  had  an  eye  to  the  stipulation  of  1750, 
which  directed  the  purchase  money  should  belong  to  the  laat  pos- 
sessor as  his  own  proper  money,  than  to  the  unadopted  and  then 
impracticable  recommendation  of  their  father  and  uncle,  that  it  should 
go  with  the  inheritance.  If  so,  it  is  not  to  be  wondered  at,  that  the 
executors  of  John  should  not  have  been  inserted  in  the  covenant,  espe* 
cially  when  it  is  considered  that  this  was  not  a  grant  from  Richard  to 
John,  of  what  John  had  no  right  to  before,  but  as  far  as  it  went  was 
a  subtraction  from  John's  existing  right. 

Another  reason  may  be  likewise  suggested  for  this  omission.  The 
payments  for  the  general  unlocated  lands  in  the  province  had  been  made 
in  a  very  different  manner  from  those  made  on  the  purchase  of  the  re- 
served lands.  In  the  former  case,  a  small  part  of  the  purchase  money 
only  was  generally  paid  at  the  commencement  of  the  title :  in  the  case 
of  locations,  one  dollar  only  for  each  tract,  the  remainder  of  the  pur- 
chase money  continued  unpaid  for  perhaps  many  years  afterwards,  and 
was  indeed  never  finally  discharged  till  the  parties  found  it  necessaxy 
to  take  out  their  patents  of  confirmation,  when  all  the  arrears  were 
paid  up,  together  with  interest  from  the  time  of  the  original  settlement 
The  practice  was  quite  otherwise  on  sales  of  unreserved  lands.  The 
whole  money  was  either  paid  at  the  time  of  the  sale,  or  bonds  and 
mortgages  were  taken  in  the  names  of  the  then  existing  proprietaries. 
This  being  known  to  the  parties  when  this  agreement  was  executed, 
and  there  being  then  none  but  reserved  lands  to  be  sold  ;  in  which 
cases  the  sale  and  payment,  or  security  went  hand  in  hand  together, 
there  might  appear  no  necessity  to  introduce  the  word  executors  at  all 
in  the  covenant.  ' 

Upon  the  whole  matter,  no  undue  advantage  appears  to  have 
been  taken  on  either  side.  The  parties  made  their  agreement 
under    a    thorough    knowledge     of   their    respective   rights.       No 
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great  ineqaality,  if  any,  appears  in  the  contract,  especially  aa  John 
made  no  settlement  on  his  wife,  which  he  had  a  power  to  do  by  the 
several  family  agreements,  and  as  he  might,  consistently  with  the  ex- 
press provisions  of  the  article,  if  he  had  suspected  such  a  constraction 
as  the  present  on  the  part  of  thQ  plaintiff  would  have  been  contended 
for,  have  conveyed  the  whole  reserved  lands,  and  taken  back  a  convey* 
ance  to  himself  for  two  thirds,  iq  fee  simple  ;  his  not  doing  this  shows 
at  least  his  sense  of  the  agreement. 

The  question  stated  in  this  case  is,  whether  Richard  Penn  the  plain- 
tiff, is  entitled  to  all  the  purchase  money  due  on  sales  of  land  made 
by  John  Penn,  which  were  not  collected  in  by  the  quarter  day  next 
after  the  death  of  John  Penn,  or  only  to  one  third  part  thereof  ?  I 
am  of  opinion,  for  the  reasons  before  assigned,  that  Richard  Penn  is 
not  entitled  to  the  whole  of  the  purchase  money,  arising  from  sales 
made  by  John  after  the  27th  November  1779,  but  only  to  one  third 
part  thereof, 

Yeates,  J.  The  agreement  of  8th  May  1732,  made  between  the  then 
proprietaries  of  Pennsylvania,  stipulates  (amongst  other  things)  that 
neither  of  the  parties  shall  dispose  by  will,  or  otherwise,  of  his  share 
to  any  child,  except  to  his  eldest  son  in  tail  male,  with  remainder  over 
to  his  second,  third,  and  other  sons  in  tail  male  successively,  but  that 
during  their  joint  lives,  may  revoke  the  agreement  by  any  writing  un- 
der hand  and  seal.  The  a^eements  of  81st  January  and  20th  March 
1750,  make  no  variation  herein,  in  the  case  of  either  party  having 
male  issue,  and  expressly  confirm  the  first  articles,  so  far  as  they  are 
not  altered  by  the  subsequent  ones  ; — they  contain  the  same  clause  of 
power  of  revocation.  It  would  seem,  therefore,  that  the  defendant's 
testator,  under  the  operation  of  those  family  agreements  and  his 
father's  wilU  would  be  entitled  to  an  equitable  estate  tail  in  the  lands 
devised  to  him.  Richard  Penn,  (the  1st.  could  not,  without  the  con- 
currence of  his  brother  Thomas,  then  living,  revoke  the  former  agree- 
ment, nor  does  this  appear  to  have  been  his  intention. 

It  does  not  however  strike  me,  to  be  af  any  moment  in  the 
decision  of  the  present  question,  whether  John  Penn  the  second, 
-was  tenant  in  tail,  or  for  life,  and  therefore  I  lay  no  stress  on  it. 
After  his  father's  death,  while  in  possession,  he  had  the  undoubted 
power,  under  the  agreement  of  January  1750,  ^^  notwithstanding 
his  limited  estate  or  interest  for  life,  or  in  tail,  to  grant  any  estate 
or  interest  how  large  soever,  of  any  lands  or  other  hereditaments,  on 
the  usual  quit  rents."    And  any  question  which  might  arise,  as  to  the 
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same  Richard's  private  and  particular  rights  to  manors  or  reserved  lands, 
or  his  shares  of  any  manors  or  reserved  lands,  is  at  rest  under  the  deed 
iripariite  of  17th  May  1774,  and  the  estate  of  the  same  John  there- 
in is  confirmed. 

The  American  revolution  formed  an  important  epoch  in  the  affairs 
of  the  late  proprietary  family.  The  legislature  of  the  estate  declared, 
by  a  law  passed  the  27th  November  1779,  (1  Dall.  St.  Laws  8*22,  §  2,) 
that  **  the  claims  of  the  late  proprietaries  to  the  whole  of  the  soil  con- 
tained within  the  bonds  of  the  royal  charter,  and  the  quit  rents,  and 
purchase  money,  upon  all  the  grants  of  lands  within  the  said  limits, 
cannot  longer  consist  with  the  safety,  liberty  and  happiness  of  the  good 
people  of  this  commonwealth ;"  and  therefore  vested  the  proprietary 
estates,  in  the  commonwealth,  excepting  therefrom  their  private  estates, 
their  tenths  or  manors,  and  the  quit  or  other  rents  reserved  out  of  the 
same.  §  8.  The  freemen  of  the  state,  desirious  to  manifest  their 
liberality,  and  to  prevent  the  disappointment  of  sundry  marriage  set- 
tlements, and  testamentary  dispositions,  made  a  donation  of  130,000/. 
sterling,  payable  by  instalments,  to  the  devisees  and  legatees  of  the 
late  proprietaries,  and  the  widow  and  relict  of  Thomas  Penn,  ''  in 
such  proportions  as  should  thereafter,  by  the  legislature,  be  deemed 
equitable  and  just,  upon  a  full  investigation  of  their  respective  claims." 
§§  12,  13,  14. 

On  the  part  of  the  late  proprietary  family,  we  may  fairly  presume, 
that  the  payment  of  this  sum  of  money  was  considered  in  the  light 
of  a  mere  act  of  justice,  and  that  it  came  in  lieu  of  the  estates  they 
had  been  divested  of.  Of  this  sum,  the  devisees  of  Richard  Penn 
(the  1st)  were  entitled  equitably  and  justly  to  one  fourth  part,  but  their 
respective  proportions  were  not  fixed  and  ascertained  by  the  act.  In 
the  language  of  the  sons,  as  contained  in  their  articles  of  14th  March 
1787,  ^'  it  was  resonable  and  proper,  that  after  so  great  an  alteration 
in  the  affairs  and  estate  of  the  proprietary  family,  the  money  should 
be  settled  and  proportioned  in  an  equitable  and  conscientious  manner, 
as  far  as  they  were  concerned  ;  and  therefore  they  make  an  amicable 
division  thereof-,  well  knowing  that  .in  case  of  disagreement,  the  will  of 
the  legislature  must  be  the  dernier  resort. 

If  this  180,000/.  was  considered  as  an  equivalent  for  the  lands  of 
the  family,  and  governed  by  the  limitations  and  provisions  expressed 
in  the  different  wills  and  agreements,  the  payments  thereout,  according 
with  correspondent  sales  of  the  real  estate,  John  Penn  (the  2d)  was 
the  immediate  devisee  in  tail  or  for  life,  with  power  of  disposition,  of 
one  fourth  part  thereof,  and  his  brother  Richard  was  the  next  remain- 
der man. 
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The  periods  of  pajmeDt  had  commenced,  but  the  life  of  the  elder 
son  advanced  in  years,  was  held  by  a  tenure  highly  uncertain.  He 
had  been  married,  but  had  no  prospect  of  issue.  On  the  other  hand, 
he  might  survive  the  ultimate  instalment  of  the  180,000/.  and  the 
sales  of  all  the  proprietary  private  estate  and  manors  ;  and  his  brother 
might  stand  in  immediate  need  of  cash.  Richard  was  not  much  younger, 
nor  more  healthy  than  John.  Under  these  circumstances,  articles 
were  concluded  on  between  the  brothers,  that  the  proportion  of  the 
130,000/.  which  had  been  or  should  be  paid  during  the  natural  life 
of  the  said  John  Penn,  to  the  devisees  and  legatees  of  his  father, 
should  be  received  by  him,  and  that  he  should  pay  over  one  third  part 
thereof  to  his  brother  Richard  and  his  representatives,  from  time  to 
time,  as  often  as  he  should  receive  the  same.  And  that  the  moneys 
arising  from  the  sale  of  any  of  his  father's  lands,  made  not  before, 
but  since  the  27th  November  1779,  or  which  should  thereafter  be  made 
by  the  same  John  during  his  natural  life,  should  be  received  by  him, 
and  that  he  should  pay  over  one  third  part  thereof  to  his  brother  Rich- 
ard and  his  representatives  from  time  to  time,  as  often  as  he  should 
receive  the  same.  With  a  particular  provision,  that  the  defendani's 
testator  might  exercise  the  powers  with  which  he  was  vested,  under 
former  agreements  and  wills,  so  far  ts  to  grant  and  dispose  of  any 
part  of  the  lands,  in  order  that  the  same  might  be  reconveyed  ;  two 
third  parts  thereof  to  the  said  John  and  his  heirs,  and  the  other  third 
part  thereof  to  his  brother  Richard  and  his  heirs,  in  fee  simple,  re- 
serving thereupon  some  quit  rent. 

If  any  part  of  the  130,000/.  remained  unpaid  in  the  life  of  the  de- 
fendant's testator,  it  is  obvious  to  me,  that  the  plaintiff  would  be  en- 
titled to  the  full  one  fourth  part  thereof ;  as  their  mutual  agree- 
ments restricted  the  two  third  parts  to  the  former,  to  payments  made 
daring  his  natural  life. 

I 

As  to  lands  sold  before  27th  November  1779,  the  articles  are  ex- 
pressly declared  not  to  relate  thereto,  and  consequently,  the  will  of 
Richard  Penn  ( the  1st, )  and  the  family  agreements  must  regulate 
the  same.  If  the  moneys  have  not  been  collected  in  by  the  quarter 
day  next  after  the  decease  of  John,  they  go  over  to  the  plaintiff  his 
brother,  provided  they  are  collected  in  his  life-time,  or  the  quarter 
daj  next  thereafter. 

The  question  remaining  is,   whether  the  plaintiff  is   entitled  to  the 

wbole,  or  only  one  third  part  of  the  monies,  dae  on  the  sales  of  lands 

made  by  John  Penn,  after  the  27th  November  1779,  uncollected  at  the 

quarter  day  next  after  his  decease? 

It  is  clear,  that  the  private  estate  and  manors  of  the  Penn  family,  re- 
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mained  unaffected  by  the  act  of  the  legislature  already  mentioned  ;  and 
also  that  the  children  of  the  plaintiff  can  have  no  well  grounded  claim]to 
monies  received  in  their  father's  life- time.  The  pretensions  of  the 
heir  must  rest  on  the  possession  of  the  share  of  his  ancestor.  The 
possessors  of  the  proprietary  estate  for  the  time  being,  were  Tested 
with  the  power  of  selling  ;  and  if  the  moneys  produced  by  such  sales 
were  paid  in,  either  in  the  lives  of  the  defendant's  testator,  or  of  the 
plaintiff,  or  at  the  quarter  days  next  following  their  deaths,  the  issue 
of  the  latter  could  not  be  entitled  thereto.  As  to  those  sums  therefore, 
the  brothers  John  and  Richard  were  warranted  to  make  any  equitable, 
arrangements  between  themselves,  to  meet  their  own  convenience. 

After  fully  revolving  in  my  own  mind  the  point  submitted  to  us,  anda 
every  shape  in  which  it  suggested  itself,  I  am  of  opinion,  that  the 
plaintiff  is  entitled  to  only  one  third  part  of  the  money  due  on  the  sales 
of  lands  made  by  the  defendant's  testator,  which  were  not  collected 
in  by  the  quarter  day,  next  after  his  death.  I  cannot  biing  myself  to 
believe,  that  it  is  material  as  to  the  plaintiff,  when  such  money  is  re* 
ceived,  provided  it  is  during  his  life.  By  his  agreement,  the  change 
of  the  real  into  the  personal  property,  vests,  as  to  him,  an  immediate 
interest  in  his  brother,  with  respect  to  two  third  parts  thereof.  This 
appears  to  me  to  be  the  natural  and  true  meaning  of  the  parties  in  their 
agreement,  and  does  no  violence  either  to  the  legal  or  grammatical 
operation  of  the  words.  I  can  see  no  r6ci{)rocity  in  any  other  con- 
struction. 

John  relinquishes  to  Richard  one  third  part  of  the  quarterly  sum  of 
130,000/.  though  it  may  be  received  by  him  in  his  life-time.  If 
Richard  should  die  before  him,  the  payment  of  the  one  third  is  to  be 
continued  to  his  representatives  ;  but  should  Richard  outlive  him,  the 
interest  of  the  family  of  John  in  the  two  thirds  ceases  entirely. 

Would  there  then  be  any  mutuality,  that  in  the  event  of  Richard's 
dying  first,  the  payment  of  one  third  of  the  money  produced  by  the 
sales  of  lands  after  the  27th  November  1779,  by  John,  should  go  on 
to  his  representatives  ;  but  that  in  the  event  of  Richard's  surviving  John 
filter  actual  sales  made  by  the  latter,  the  moneys  thereafter  to  be  re- 
ceived therefor  by  the  former,  should  be  wholly  absorbed  in  his  estate? 

The  expressions  in  the  articles  vary  materially,  as  to  the  legislative 
donation,  and  the  moneys  arising  from  the  sales  of  lands.  In  the 
former,  the  proportion  due  to  John,  is  confined  to  money  which  has 
been,  or.shall  be  paid,  during  his  natural  life.  But  not  so  in  the  lat- 
ter ;  the  sales,  and  not  the  payment  of  the  consideration,  are  confined  to 
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the  life  of  John.  The  inequality  of  the  articles  taken  in  a  different 
sense  from  what  I  have  adopted,  is  sd  striking  to  my  mind,  that  I  am 
induced  to  believe  they  were  calculated  to  correct  it.  No  rational 
ground  in  the  other  construction  can  be  traced  for  the  insertion  of  the 
proviso  in  the  close  of  the  agreement ;  this  has  been  ably  shown  in  the 
argument  of  the  Chief  Justice.  Every  cession  would  thus  be  made  on 
the  part  of  John,  while  nothing  is  ceded  on  the  part  of  Richard,  to 
form  a  contract  '^  equitable  and  conscientious.  " 

It  must  be  admitted,  that  both  Thomas  and  Richard  Penn,  by  their 
wills,  in  pursuance  of  their  agreement  of  January  1750,  provide,  that 
moneys  uncollected  on  sales,  as  well  as  quit-rents,  should  go  over  to 
the  different  remainder  men  in  possession.  And  it  is  objected,  that 
while  the  defendant's  testator  has  received  the  rents,  &;c.  due  to  hii 
father  in  his  life- time,  he  shall  also  be  bound  to  the  same  measure  in 
the  case  of  his  brother.  A  devisee  claiming  under  a  will,  shall  not 
disappoint  the  intention  of  the  testator.  The  authorities  cited  fully 
prove  this  point.  Abstracted  from  the  last  agreement,  they  would  cer- 
tainly have  controlled  the  present  question.  As  this  case  is  circum- 
stanced, and  as  between  the  parties  before  the  court,  they  do  not  ap- 
pear to  me  to  be  applicable. 

No  one  in  this  instance  can  complain  of  the  infraction  of  the  will  of 
Richard  Penn  the  first,  except  the  plaintiff ;  and  it  lies  not  in  his  mouth 
to  complain  of  his  own  act,  made  on  a  perfect  knowledge  of  his  rights 
after  due  deliberation,  with  attention  to  his  immediate  interests.  He 
was  competent  to  make  an  agreement  with  his  brother,  so  far  merely 
as  it  concerned  themselves  ;  and  having  fairly  done  so,  the  maxim  vol" 
enii  nonJU  injuria  holds  in  its  full  extent.  Plowd.  501.  This  ap- 
pears to  me  to  be  a  satisfactory  answer  to  the  cases  relied  on  by  the  plain- 
tiff's counsel. 

On  the  whole,  I  concur  with  the  Chief  Justice,  that  judgment  be 
rendered  for  the  defendants. 

Smith,  J.  I  have  considered  this  case,  and  having  seem  the  Chief 
Justice's  opinion  in  the  vacation,  I  subscribe  fully  thereto  I  cannot  add 
to  his  argument  without  doing  it  an  injuiy. 

Judgment  for  the  defendants. 

Daring  the  yacation,  Jared  Ingertoll,  esq.  resigned  the  offioe  of  attorney  general,  and 
w  as  appointed  b j  the  president  of  the  United  Stetes  attorney  of  the  United  States  for 
the  district  of  Pennsylyania. 

Joseph  B.  McEean,  esq.  was  appointed  his  successor,  as  attorney  general  of  FennsyU 
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Lessee  of  David  Wars  and  Henrietta  his  wife  against  Archibald 
Fisher  and  Anne  Fbances  his  wife,  and  Rebecca  Dennis. 

Derise  of  lands  to  trustees  for  the  use  of  his  wife  during  lifei  and  after  her  death  to  fire 
children  as  tenants  in  common ;  but  if  any  of  them  should  die  before  his  wife^s  de- 
cease, their  shares  to  go  to  their  legal  representatires,  according  to  the  common  lav 
or  as  modified  bj  the  law  of  the  states  wherein  they  are  situat^  respectlTely. 

One  of  the  children  died  in  the  testator^s  life,  his  wife  survived  him  ;  the  share  of  the 
chUd  so  dying  is  not  a  lapsed  legacy,  but  goes  over  to  his  legal  representatives,  who 
take  as  purchasers,  and  her  brother  of  Uie  whole  blood  wiH  inherit  her  share,  she 
dying  m  1786,  and  the  testator  in  1797. 

Ejectment  for  a  lot  of  ground,  in  the  Northern  Liberties,  in  Phila- 
delphia county. 

The  following  case  was  stated  for  the  decision  of  the  court,  and  the 
situation  of  the  parties  rendering  a  speedy  determination  indispensa- 
bly necessary,  it  was  submitted  in  the  vacation  to  Shippen,  Chief  Jus- 
tice, Teates  and  Smith,  Justices,  by  the  counsel  on  both  sides,  with 
their  arguments  in  writing,  under  an  agreement  that  judgment  should 
be  entered  thereon  conf ormablj  to  their  opinion. 

Richard  Dennis  being  seized  in  fee  of.  the  premises,  made  his  last 
will  and  testament  in  writing,  bearing  date  the  17th  January  1784, 
which  has  been  since  proved  according  to  law,  wherein  (^inter  alia) 
he  devised  as  follows.  '^  I  give,  devise  and  bequeath  to  my  friends 
John  Wharton,  shipwright,  and  John  Morris,  esq.,  and  the  survivor, 
and  the  heirs  of  the  survivor,  (except  as  is  hereinafter  excepted,)  and 
to  his  and  their  heirs  and  assigns,  all  my  estate,  real  and  personal, 
wheresoever  lying  or  being,  in  trust  and  for  the  special  and  particular 
purpose  that  they  shall  pay  to  my  beloved  and  most  affectionate  wife 
M^ry  Dennis,  all  the  rents,  issues  and  profits  thereof,  during  the  time 
of  her  continuing  my  widow  ;  and  from  and  immediately  after  her  de- 
cease or  widowhood,  I  give  devise  and  bequeath  all  my  said  estate, 
real  and  personal,  to  my  children,  Rebecca  Dennis,  Anne  Frances 
Fisher,  the  wife  of  Archibald  Fisher,  Barney  Cozens  Dennis,  Henrietta 
Dennis  and  Elizabeth  Dennis,  and  to  their  heirs  and  assigns  as  tenants 
in  common,  and  not  as  joint-tenants ;  and  if  any  of  th0m  should  die 
before  my  said  wife's  decease,  then  I  will  and  intend  that  their  shares 
and  purparts  shall  go  and  be  given  to  their  legal  representatives,  agree- 
ably to  the  common  law  of  England,  or  as  modified  by  the  laws  of  the 
states  wherein  they  are  respectively  situated."  [Then  follows  a  direc- 
tion for  the  maintenance  of  unmarried  children  by  his  wife,  and  devises 
of  >6ome  pecuniary  legacies  to  his  son  John  and  two  of  his  grandchil- 
dren.] ^'And  whereas  it  is  my  intention  that  no  one  of  my  children  should 
have  a  greater  part  of  my  estate  than  another,  and  as  at  the  marriage 
of  my  two  daughters,  Buckley  and  Fisher,  I  gave  to  them  furniture  and 
other  things^  I  therefore  give,  devise  and  bequeath  to  each  of  my  three 
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nmnarried  danghters,  Rebecca,  Hannah  and  Elizabeth,  the  sum  of 
100/.,  to  be  paid  to  them  respectively  on  their  days  of  marriage."  [And 
farther  appoints  his  wife  Mary  and  John  Wharton  his  executors,  &c.] 

The  testator  died  on  the  8d  January  1797,  leaving  Mary,  his  wid- 
ow, who  is  since  dead,  and  the  children  hereinafter  named,  to  wit ;  1. 
Bebeeca.  2.  Anne  Frances,  (the  wife  of  Archibald  Fisher,  one  of  the 
defendants.)  8.  Barney  Cozens.  And  4.  Henrietta,  (the  wife  of  David 
Ware,)  lessors  of  the  plaintiff.  He  also  left  the  following  grand- 
children, to  wit :  Hannah,  the  daughter  of  John  Dennis,  his  son,  who 
was  alive  at  the  time  of  the  said  will  made,  and  died  in  1788,  and 
John  Buckley  and  Sarah  Buckley,  children  of  Mary  Buckley,  his 
daughter,  who  died  before  the  said  will  made. 

The  testator,  at  the  time  of  making  his  said  will,  had  also  a  daugh- 
ter named  Elizabeth,  Fho  died  in  her  father's  life-time  in  Southwark, 
in  Philadelphia  county,  at  the  place  of  her  residence,  in  1786,  aged 
about  fourteen  years. 

Barney  and  Henrietta  are  of  the  whole  blood  to  Elizabeth,  the 
other  children  of  Richard  Dennis  of  the  half  blood  only. 

The  plaintiff  claims  three  tenths  parts  of  the  premises,  two  tenths 
under  Henrietta  originally,  and  one  tenth  as  one  of  the  representatives 
of  Elizabeth. 

The  question  for  the  justices'  determination  is  whether  the  share 
devised  to  Elizabeth  by  the  said  will,  lapsed  by  the  death  of  the  said 
Elizabeth  in  the  life-time  of  the  testator,  or  passed  by  the  said  will  to 
Barney  and  Henrietta,  or  to  Barney  alone  ?  If  they  shall  be  of  opin- 
ion that  the  said  devise  to  Elizabeth  lapsed,  judgment  is  to  be  given 
for  the  plaintiff  for  one  fifth  part  of  the  premises  ;  so  if  they  shall  be 
of  opinion  that  the  share  devised  to  Elizabeth  goes  to  Barney ;  but  if 
ft  goes  to  Barney  and  Henrietta,  then  judgment  to  be  given  for  the 
plaintiff  for  three  tenths  of  the  premises  ;  the  costs  of  suit  to  be 
equally  borne  by  the  parties. 

Mr.  E.  Tilghman  for  the  plaintiff,  relied  on  the  following  cases :  A 
legacy  of  50/.  is  given  to  D.  T.  at  21,  or  marriage ;  50/.  to  E.  T.  at 
21  or  marriage ;  and  if  any  legatee  die  before  his  legacy  is  payable, 
the  same  shall  go  over  to  the  brothers  and  sisters  of  such  legatee.  D. 
T.  died  in  the  life  of  the  testator ;  resolved  that  it  was  no  lapsed  leg- 
acy, but  it  should  go'  to  his  sister.  2  Yem.  878.  Free.  Cha.  471.  1 
Wms.  848.  8  Vin.  889,  pi.  16. 

If  a  legacy  is  given  to  A  at  21,  and  if  he  die  before,  to  B. 
though  A  die  in  the  life  of  testator^  the  legacy  shall  go  to  B.  2  Yem. 
208.  8  Yin.  889,  pi.  15. 
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A  devised  800/.  to  his  three  daughters,  A  B  and  C  at  21,  or  mar- 
riage ;  if  any  die  before,  to  go  to  the  sorviyors  ;  B  died  in  the  life-time 
of  the  testator ;  her  300/.  goes  to  her  two  surviying  sisters.  2  Yem. 
611.  8Vin.  889,  pi.  18. 

A  devised  the  surplus  of  his  estate,  to  his  brothers  B  C  and  D  and 
the  children  of  his  brother  E,  and  of  his  sister  F,  equally  to  be  divi- 
ded ;  and  if  any  of  my  brothers  die  before  my  estate  is  got  in  and  divi- 
ded, his  or  their  share  to  go  to  his  or  their  children.  B  died  in  the  life 
of  testator ;  though  B  died  before  A,  yet  still  he  died  before  the  estate 
was  gotten  in  and  divided./2  Yem.  653.  8  Yin.  389,  pi.  20.  A  devise 
of  500/.  a  piece,  to  two  of  his  grand  children  by  name,  and  if  either 
of  them  died,  the  share  to  go  over  to  the  survivor ;  one  of  them  died  in 
the  life  of  the  testator,  yet  his  share  went  to  die  other  grand-child,  and 
was  no  lapsed  legacy.  Free.  Oha.  471. 

A  legacy  of  500/.  being  given  to  A,  and  if  A  died  before  21,  then 
to  B.  Upon  A's  dying  before  21,  in  testator's  life,  the  legacy  is  not 
lapsed,  but  shall  go  to  B.  1  Wms.  343. 

Here,  the  intention  was  to  prevent  a  lapse,  and  that  the  estate  should 
go  in  the  same  way,  as  if  Elizabeth  had  survived  her  father.  If  such 
a  construction  is  made,  as  that  Elizabeth  must  be  supposed  to  survive 
the  testator,  l^e  words  '^  and  if  any  of  them  should  die  before  my 
said  wife's  decease,"  &c.,  will  answer  no  end,  and  can  have  no  opera- 
tion. If  she  had  survived  the  testator,  she  would  have  taken  a  vested 
remainder,  which  would  have  been  reduced  into  possession,  on  the  de- 
termination of  the  widow's  interest,  and  if  Elizabeth  had  died  before 
the  widow,  it  cannot  be  doubted,  that  her  share  would  have  gone  to  her 
children  ;  or  if  she  had  none,  to  her  brothers  of  the  whole  blood,  with- 
out the  insertion  of  any  such  clause.  It  follows,  that  on  the  confined 
construction  of  a  death  of  the  testator,  the  clause  is  utterly  nugatory, 
and  may  be  totally  rejected.  But  words  (much  more  clauses,)  will 
never  be  rejected,  if  a  meaning  consistent  with  the  rest  of  the  will,  can 
be  found  for  them ;  the  rule  being  that  the  whole  must  stand  and 
have  some  effect. 

The  same  construction  is  to  be  made  now,  as  if  Elizabeth  had  left 
children.  In  such  case,  it  is  presumed,  there  would  be  no  hesitation  in 
determining,  that  the  children  would  take  her  share  in  the  same  man- 
ner as  if  she  had  survived  her  father ;  and  it  necessarily  follows,  that 
if  the  children  would  have  taken,  the  other  heirs  of  Elizabeth  must  take. 
What  the  testator  would  have  done,  had  he  contemplated  the  particulir 
case  that  has  happened,  it  is  impossible  to  say.  On  the  part  of  the 
whole  blood,  it  is  apprehended,  that  their  case  is  within  the  spirit,  as 
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it  is  clearly  withia  die  letter  of  the  will,  ^'a  dying  before  the  wife's 
decease.'' 

Mr.  M.  Levy  for  the  defendants,  contended,  that  the  share  devised  to 
Elizabeth,  lapsed  by  her  death,  in  her  father's  life-time,  and  that  he 
died  intestate  as  to  that  portion  of  his  real  and  personal  estate.  He 
founded  his  opinion  on  the  established  principle,  that  if  the  devisee  dies 
in  the  life-time  of  the  testator  the  devise  fails,  and  is  yoid.  Plowd. 
844-5.  2d.  resolution  in  Brett  and  Bigden's  case.  1  Wms.  397.  Good- 
right  V.  Right.  2  Yem.  722.  Button  y.  Sympson  Doug.  825.  Hodg- 
son V*  Ambrose,  1  Bro.  Cha.  Rep.  219.  Warner  v.  White,  (in  notes.) 

The  share  devised  to  Elizabeth,  is  given  to  her  expressly,  as  a  ten* 
ant  in  common,  and  not  as  a  joint-tenant.  Devise  to  four  daughters 
and  their  heirs,  one  of  them  dies  in  the  life  of  testator,  devise  held 
void  for  a  fourth  part.  1  Sid.  53,  78,  9,  cited  in  Free.  Cha.  489.  De- 
vise to  four  daughters  and  their  heirs,  equally  to  be  divided,  one  has 
issue  and  dies  in  the  life  of  testator,  devise  shall  be  yoid  for  a  forth 
part.  9  Mod.  If  a  devise  be  to  A  and  B  in  common,  and  A  dies  in 
the  life  of  testator,  his  moity  is  void.  9  Mod.  157. 

It  may  be  objected,  that  in  a  devise  to  two,  if  one  dies  in  the  life  of 
the  testator,  the  survivor  shall  take  all.  Carter,  4.  1  Co.  100.  b.  1  Salk. 

288.  1  Vem.  425. 

> 

To  this  is  answered,  that  these  are  cases  in  which  ihe  devisees  take 
as  joint- tenants,  per  mie  et  per  tout.  And  it  is  expressly  said  by 
Sir  Orlando  Bridgman,  in  Carter,  5,  that  if  I  give  hvnds  to  two  in  joint- 
ure, I  give  the  whole  to  each.  But  a  tenant  in  common,  takes  a  limi- 
ted gift,  which  no  casualty  incident  to  the  nature  of  the  estate,  can  en- 
large. There  is  no  jus  accrescendi  in  such  case.  The  testator 
gives  to  each  but  a  certain  designated  proportion,  and  if  either  :8  'n- 
capable  of 'taking,  what  was  intended  for  him  or  her,  reverts  back 
again  to  the  estate  of  the  donor.  He  only  gave  the  whole  out  of  him, 
if  all  the  donees  were  capable  of  taking ;  but  where  the  gift  to  several 
is  in  joint-tenancy,  he  divests  himself  of  the  whole,  if  any  one  or  more 
of  the  donees  are  capable  to  take.     1  Co.  100.  (Shelley's  case. ) 

It  may  be  further  objected,  that  the  question  does  not  rest  on  the 
devising  clause,  by  which  these  estatesKare  devised  to  the  testator's  four 
children,  from  and  immediately  after  the  decease  or  widowhood  of  his 
wife.  For  the  testator  goes  on  to  say,  ''  if  any  of  them  should  die 
before  my  said  wife's  decease,  then  I  will  andlntend  that  their  shares  and 
pnrpftrts  shall  go  and  be  given  to  their  legal  representatives,  agreeably  to 
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the  common  law  of  England,  or  as  modified  by  the  law  of  tihe  states, 
wherein  they  are  respectively  situated."  And  this  clause  resembles  the 
case  in  question,  to  the  authorities  in  2  Yem.  611,  663. 

But  to  this  also  it  is  answered,  that  in  2  Yem.  611,  there  was  a 
manifest  intent,  that  if  either  of  the  devisees  died  before  she  could 
take,  the  survivor  should  take  the  whole.  And  it  is  to  be  noted,  that 
Mr.  Vernon  who  was  very  able  counsel,  adds  a  quere.  The  case  in 
2  Yern.  653,  does  not  appear  to  be  decided.  If  it  was,  it  could  only 
have  been  on  the  ground  of  a  clear  and  plain  intent  of  the  testator, 
arising  from  the  words  of  the  will,  and  the  state  of  the  case.  No 
.doubt  but  a  testator  may  direct,  that  if  the  person  to  whom  he  first 
devises  any  part  of  his  property,  die  in  his  life-time,  the  children  of 
such  devisee  or  any  other  person,  may  in  such  case  take  in  remainder. 
But  then,  as  it  is  said  by  Mr.  Justice  Blackstone,  in  his  excellent  argu- 
ment  in  Perrin  v.  Blake,  '^  this  intention  of  the  testator,  which  is  to 
ride  over  and  control  the  legal  operation'  of  his  own  words,  must  be 
manifest  and  certain,  and  not  obscure  and  doubtful,  as  was  resolved 
by  all  the  judges  of  England,  in  Wild's  case,  (6  Co.  16,)  or  accord- 
ing to  the  emphatical  words  of  Lord  Hobart,  88,  the  intent  must  not 
be  conjectural,  but  by  declaration  plain."  Now  it  is  contended,  there 
is  no  plain,  clear  intent  in  this  case,  to  overrule  the  legal  operation  of 
the  words  in  the  first  clause.  It  is  somewhat  like  the  case  in  1  Bro. 
Pari.  Cas.  189, 190.  8  Yin.  389,  pi.  20.  S.  C. 

The  testator  must  have  had  an  idea,  that  if  either  of  his  children 
died,  whilst  his  wife  was  in  possession,  though  after  his  death,  the 
children  of  him  or  her  so  dying  could  not  take.  He  must  have  meant 
to  provide  for  the  event  of  either  devisee  dying  after  him,  before  his 
wife's  decease.  Because,  if  he  had  meant,  that  if  either  of  the  de- 
visees in  remainder  died  before  himself,  he  would  have  said  so,  and 
not  said  before  his  wife.  It  was  as  easy  to  say  the  one  as  tbe  other. 
Again,  this  construction  would  make  him  provide  by  his  then  will,  for 
an  event  which  was  to  happen  in  his  own  life- time,  which  could  better 
be  provided  for  after  it  should  have  happened,  when  he  might  predi- 
cate a  new  will  upon  the  existing  situation  and  circumstances  of  his 
family  at  the  time,  with  accuracy  and  justice.  Again,  this  would  in 
its  consequences  utterly  defeat  the  intent  expressed  by  the  testator, 
that  no  one  of  his  children  should  have  a  greater  share  than  the  rest. 

Bu';  who  are ''  the  legal  representatives  of  Elizabeth,  agreeably  to  the 
common  law  of  England,  or  as  modified  by  the  law  of  the  states, 
wherein  they  are  respectively  situated." 

Elizabeth  died  in  1786.    At  that  time,  the  law  of  descents  in 
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Pennsylvania  stood  as  before  the  reyolution.  Two  shares  to  the 
eldest  son,  and  one  to  each  of  the  other  children.  The  common  law 
of  England,  was  inconsistent  with  it,  and  gave  all  to  the  eldest  son. 
Both  the  common  law  of  England  and  the  Pennsylvania  act  for  regu- 
lating descents  at  that  time,  gave  the  whole  to  the  eldest  male  collat- 
eral relation,  and  nothing  to  those  who  were  in  the  ascending  line. 

In  January  1797,  when  the  testator  <died,  all  Elizabeth's  children 
would  have  taken  equally,  if  she  had  any.  The  mother  would  have 
inherited  in  the  manner  prescribed  by  that  act  if  she  had  no  children. 
And  therefore,  the  representatives  of  Elizabeth,  according  to  the  rules 
of  the  common  law  were  entirely  different  persons  from  those  under  the 
Pennsylvania  act. 

The  idea  that  the  lands  shall  go  to  the  representatives  according  to 
the  laws  that  regulate  descents,  in  the  places  where  such  representatives 
are  situate,  and  not  according  to  the  laws  of  the  places  where  the 
lands  lie,  is  an  illegal  one,  and  cannot  be  carried  into  execution  in  a 
court  of  justice.  It  is  like  an  attempt  to  create  a  perpetuity,  or  pre- 
vent a  tenant  in  tail  from  suffering  a  common  recovery,  and  is  against 
the  policy  of  the  law. 

For  these  reasons,  it  is  conceived,  that  this  limitation  to  the  legal 
representatives,  &c.,  is  utterly  void,  because  the  persons  to  whom,  ftc, 
are  uncertain.  Cro.  El.  742.  Taylor  and  wife  v.  Sayer.  1  Bol. 
609, 1. 12.  Hob.  29,  30. 

The  following  certificate  was  delivered  int<2  the  office.  ^^  We  are 
of  opinion,  that  though  Elizabeth  Dennis  died  in  her  father's  life-time, 
yet  by  the  provision,  that  if  she  died  before  his  said  wife's  decease, 
then  that  her  share  and  purpart  shall  go,  and  be  given  to  her  legal  repre- 
sentatives, agreeably  to  the  common  law  of  England,  or  as  modified 
by  the  law  of  the  states,  the  estate  will  go  over  to  her  legal  representa- 
tives, as  purchasers,  the  words  ^*  legal  representatives  "  not  being  tan- 
tamount to  the  word  heirs,  that  being  a  technical  teim  of  limitation, 
and  measuring  out  the  quantity  of  estate  that  the  devisee  is  to  take  : 
-whereas  the  words  legal  representatives  are  analogous  to  children,  heirs 
of  the  body  then  living,  next  of  kin,  &c.,  which  are  good  words  of 
purchase.  The  substitution  in  the  stead  of  Elizabeth,  necessarily 
took  place  immediately  on  the  testator's  death,  and  is  perfectly  ascer- 
tained by  law  which  fixes  the  designation.  We  are  likewise  of 
opinion,  that  Barney  Cozens  Dennis,  the  only  brother  of  the  whole 
blood  of  EliiEabeth,  takes  the  real  estate  devised  to  beri  agree- 
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ably  to  the  common  law,  the  seyeral  acts  of  assembly  not  having  changed 

the  common  law  in  sach  a  case. 

EDWARD  SHIPPEN, 

J.  YEATES, 

"  agreeably  to  his  written  opinion.  *' 

The  opinion  of  Yeates,  J.  was  as  follows  : 

It  is  undoubtedly  a  general  rule,  that  on  a  devise  of  lands,  or  a  leg- 
acy of  personalties,  if  the  devisee  or  legatee  die  in  the  life-time  of  the 
testator,  the  same  are  lapsed.  Yot  a  will  may  be  so  penned  as  to  pre- 
vent such  lapse.  But  there  must  be  special  words,  to  show  clearly,  that 
to  be  the  testator's  intention.  ,  1  Wms.  84.  Thus,  if  one  devises  in 
the  words  following: ''  I  give  and  devise  the  several  legacies  and  sums 
following,  which  I  will  shall  be  paid  to  the  several  persons  hereinafter 
named,  and  that  if  any  of  those  persons  should  die  before  the  same 
become  due  and  payable,  I  will  that  they  or  any  of  them  shall  not  be 
deemed  lapsed  legacies  ; "  and  then  particularizes  the  several  legatees, 
and  says,  ^^  to  A,  the  wife  of  R,  and  her  executors  or  administrators, 
I  give  the  sum  of  50/.  "  A,  died  in  the  life  of  testatrix,  and  her  hus- 
band administered  to  her.  Lord  Hardwicke  decreed  the  legacy  to  her 
husband,  on  the  ground  that  other  persons  were  named  to  take  in  case 
of  the  death  of  the  legatee.  3  Atky.  573.  Vide  2  Yern.  378.  8  Atky. 
581,  582.  3  Bro.  Cha.  Rep.  240. 

It  is  however  urged,  that  the  testator  here  only  meant  to  provide  for 
the  event  of  any  of  the  devisees  dying  after  him  and  before  his  wife's 
decease,  and  that  if  his  intentions  were  otherwise,  he  might  readily  have 
expressed  them.  To  this  it  is  fairly  answered,  that  if  such  construction 
is  adopted,  the  superadded  words,  ^^  and  if  any  of  them  should  die 
before  my  said  wife's  decease, ''  are  deprived  of  all  kind  of  operation 
and  absolutely  rejected.  Because  without  this  additional  clause,  if 
Elizabeth,  the  daughter,  had  survived  her  father,  she  would  have  taken 
a  vested  remainder,  and  if  she  had  died  before  the  same  had  come 
into  possession,  on  the  death  of  the  widow  the  same  would  have  de- 
scended to  her  heirs.  Consequently,  to  give  force  and  effect  to  those 
words,  it  becomes  necessary  to  fix  the  intention  of  the  testator  to  be 
that  the  devises  should  not  lapse,  though  the  devisees  died  in  his  life- 
time. In  Bretton,  wife  et  al.  v.  Lethulier,  2  Yern,  658,  a  testator 
devised  the  surplus  of  his  estate  to  is  three  brothers,  the  children  of 
his  brother  C.  and  of  his  sister  B.  equally  to  be  divided,  ^^  and  if  any  of 
his  brothers  died  before  his  estates  as  got  in  and  divided,his  or  their  share 
to  go  to  his  or  their  children. "  One  of  the  brothers  died  in  the  testa- 
tor's life.    The  Lord  Chancellor  observed,  that  though  he  died  before 

e  testator,  still  he  died  before  the  estate  was  gotten  in  and  divided; 
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and  a  will  speaks' not  till  the  death  of  the  party,  but  the  coDstruction  is 
to  be  made  as  matters  stood  at  the  time  of  making  the  will.  Now 
here,  though  Elizabeth  died  before  her  father,  still  she  died  before  his 
said  wife's  decease. 

If  this  construction  be  correct,  can  the  limitation  over  be  supported 
as  a  good  immediate  devise,  consistent  with  law  ?  Or  in  other  words, 
can  the  *'  legal  representatives  "  of  Elizabeth  take  under  this  will  as 
purchasers  ? 

A  devise  to  one  in  rerum  natura^  and  he  dies  before  the  testator, 
it  is  all  one  as  no  devise.     Plowd.  845. 

A  devise  to  a  wife  during  life,  and  after  her  death  to  a  child  in 
venire  sa  mere^  and  to  the  heirs  of  such  child  forever,  provided  that 
if  such  child  shall  die  before  the  age  of  21  years,  leaving  no  issue  of 
its  body,  reversion  over.  The  child  was  never  in  existence ;  and  it  was 
held  to  be  the  same  thing  whether  the  limitation  to  the  child  never  took 
effect,  or  whether  it  did,  and  that  the  remainder  over  was  good.  1 
Wils.  106. 

Devise  of  lands  to  A.  and  the  heirs  male  of  his  body,  and  for  de* 
fault  of  such  issue,  remainder  over  to  B.  A  dies  in  the  life  of  testator, 
leaving  issue,  the  devise  to  A.  is  void,  and  B.  shall  take  the  remainder 
presently.  2  Vem.  723.  Andr.  263. 

Devise  to  A.  and  the  heir  of  his  body,  and  for  want  of  such  issue  to 
B.  A.  dies  before  testator,  leaving  issue,  such  issue  shall  take  nothing, 
and  the  limitation  to  B,  shall  not  be  construed,  as  an  executory  devise, 
but  shall  vest  in  possession  as  an  immediate  devise,  on  the  testator's 
death.     Doug.  323.  4  Term  Rep.  601. 

It  must  be  admitted,  that  if  it  appears  by  the  whole  of  a  will,  that 
a  testator  using  the  word  heirs,  means  that  succession  of  persons  so  de* 
nominated  by  law,  the  rule  in  Shelley's  case,  (1  Oo.  93,)  must  in  all 
events  take  place,  notwithstanding  the  most  explicit  direction,  that 
such  heirs  should  take  by  purchase,  or  that  the  ancestor  should  only 
have  an  estate  for  life  ;  but  where  the  word  heirs  is  used  in  any  other 
sense,  the  mle  is  not  applicable,  and  the  limitation  must  have  its  effect, 
as  if  proper  words  had  been  made  use  of.  Jones  v.  Morgan.  1  Bro. 
Cha.  Rep.  206.     1  Wms.  142.  Cox's  ed.  (note  2.)  5  Term  Rep.  323. 

Heirs  is  a  word  of  limitation  and  not  of  purchase.  1  Freem.  293. 
Nothing  can  be  better  established,  than  if  there  be  a  devise  to  A.  and 
his  heirs,  or  to  the  heirs  of  his  body,  or  to  A.  in  tail,  and  A  die  in  the 
life-time  of  testator,  the  devise  is  void.  Doug.  323,  830.  4  Term 
Bep.  603.  Plowd.  345. 

Issue  in  a  will  is  either  a  term  of  limitation  or  purchase,  as  will 
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best  answer  the  intention  of  testator ;  thoagh,  in  a  deed,  it  is  al- 
ways taken  as  a  word  of  purchase.    4  Term  Bep.  299. 

The  principle,  that  an  heir  should  not  take  a  contingent  remainder 
of  an  estate  as  a  purchaser,  where  his  ancestor  took  a  freehold  estate 
hy  the  same  couT^ance,  rests  on  the  policy  of  the  feudal  system,  be- 
cause such  depositions,  while  fiefs  were  predominant,  tended  to  defraud 
the  lord  of  the  fruits  of  his  tenure,  by  enabling  the  heir,  with  the  con- 
currence of  his  ancestor,  to  take  the  estate  as  fully  as  by  descent,  with- 
oat  the  feudal  burthens  to  which  it  would  ha^e  been  liable  had  the  es- 
tate descended.  Hence  it  became  a  rale  of  construction,  applicable  to 
all  instruments  so  conceited,  that  the  estate  limited  to  the  heir,  though 
meant  to  be  contingent,  should  in  law  be  considered  as  vested  in  the 
ancestor  ;  and  every  devise  in  which  an  estate  of  freehold  was  given  to 
the  ancestor,  with  an  immediate  or  mediate  remainder  thereon  limited 
to  his  heirs,  or  heirs  in  tail,  or  issue  (the  latter  term  being  considered 
in  a  devise  as  a  word  of  limitation)  was  considered  technically  as  im- 
porting an  intent  in  the  devisor  so  to  convey.  Consequently,  the  words 
heir  or  issue,  when  so  used  in  a  devise,  cannot  take  effect  as  a  descrip- 
tion of  the  person,  to  take  as  a  purchaser.  But  when  the  foundation 
of  the  priciple,  upon  which  the  rule  was  grafted,  failed,  the  rule  that 
had  been  raised  thereupon  was  not  extended  beyond  the  precise  limits 
it  had  at  that  time  reached ;  from  that  period  therefore,  courts  of  law 
and  equity  seem  to  have  been  as  industrious  to  take  devises  out  of  that 
rule  of  construction,  in  favor  of  a  contrary  intent,  where  that  intent  is 
clear,  and  must  necessarily  be  collected  from  the  testator's  language, 
as  formerly  they  were  to  endeavor  to  bring  cases  within  that  rule,  while 
the  principle  of  it  continued  to  operate.  It  follows,  that  the  heir  or 
issue  of  a  devisee  may  now  take  under  that  description  contingent  re- 
mainders as  purchasers,  notwithstanding  a  previous  freehold  is  limited 
to  the  ancestors  by  the  same  devise,  if  there  be  language  so  modifying 
the  limitation,  as  to  make  it  not  quadrate  exactly  with  the  rule.  Pow. 
on  Dev.  855,  €,  7. 

Thus,  in  Haddon's  case  (cited  Moor.  872)  a  devise  to  one  for  life^ 
and  so  afterwards  to  every  person  that  should  be  his  heir  for  life  only, 
was  held  to  convey  an  estate  in  possession  to  the  tenant  for  life,  with 
a  remainder  for  life  to  the  next  heir  and  nothing  more. 

8o  in  Loddington  if.  Eime,  a  devise  to  B  for  life  without  impeachment 
of  waste,  and  in  case  hashould  have  any  issue  male,to  such  i»ue  male  and 
his  heirs  forever ;  the  subsequent  limitation  to  the  issue  male  of  B  was 
held  not  to  make  him  tenant  in  tail,  but  to  be  a  contingent  fee  to  his 
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issue  male,  who  took  bj  way  of  pnrohase,  as  a  deyisee  specifically  de- 
scribed. .1  Salk.  224.  1  Ld.  Raym.  208,  8  Lev.  435.  A  limitation 
to  the  heirs  of  the  body  of  A  now  living,  shall  be  good  as  designatio 
personsBy  notwithstanding  the  role  nemo  esthmres  viventis.  2  Vent. 
Sll.PoUex.  457.  2  Lev.  282. 

So  a  limitation  to  the  heirs  of  the  body  of  A  then  begotten,  shall 
prevail.  1  Wms.  229.  1    Bro.   Bro.  Pari.  489.  2  Bla.  Rep.  1010- 

And  a  devise  to  a  son  and  the  heirs  of  his  body,  the  son  being  dead 
before  the  will  made,  the  grandson  will  take  as  a  purchaser.  Gro. 
El.  428. 

A  devise  to  one  and  his  heirs,  may  in  particular  circumstances, 
make  the  heirs   take   by  purchase.  1  Bla.  Rep.  265.  2  Burr.  1100. 

Heirs  or  issue,  where  they  take  distributively,  must  take  as  pur- 
chasers. F.  Yes.  jr.    145. 

If  a  testator  makes  use  of  technical  phrases,  the  court  are  bound  to 
understand  them  in  the  legal  sense  ;  but  it  is  otherwise  of  words,  which 
manifestly  indicate  his  intention.     Per.  Buller,  Just.    Doug.  327. 

Where  the  intention  in  a  will  is  plain,  it  ought  to  control  the  legal 
operation  of  the  words.  2  Wms.  678.  4  Burr.  2246.  4  Bro.  Cha. 
Rep.  460. 

A  devisee  may  be  described  as  first  and  eldest  son  not  heir  at  law. 

Annal.  96.  And  an  elder  daughter  may  take  by  devise  as  special 
heir,  by  particular  description.  2  Bl.  Rep.   1002. 

So  a  devisee  may  be  described  as  next  of  kin.  Cro.  El.  582.  Near- 
est relation  of  the  name  is  likewi|9e  a  good^description  of  a  devisee,  and 
operates  as  noman  collectiioum.  1  Yez.    885. 

The  words  used  in  the  will  under  consideration  are  '^  to  their  legal 
representatives,  agreeably  to  the  common  law  of  England,  or  as  modified 
by  the  law  of  the  states,   wherein  they    are  respectively  situated. '' 

In  the  British  statutes  of  distribution,  (  22  and  23  Car.  2,  c.  IO9 
and  one  Jac.  2,  c.  17,)  it  is  said,  that  the  words  ^^  legal  representa- 
tives" are  used  for  the  intestate^s  children,  or  their  children,  or  the 
descendants  of  the  next  of  kin.  They  mean  persons  substituted  in  the 
place  of  others  deceased.     2  Bro.    Cha.  Rep.  226. 

So  it  is  under  our  intestate  act  of  1705,  1  Dall.  St.  Law,  Append. 
44,  §  2,  the  supplement  thereto  of  1764.  lb.  47,  §§1,  4.  And 
under  the  new  act  of  19th  April  1794.  8  St.  Laws  526,  §§  8,  9, 
22 ;  and  the  supplement  thereto  of  the  4th  April  1797.  4  St.  Laws 
159,  §  7. 

In  Bridge  v.  Abbot,  where  a  testatrix    bequeathed  the  residue  0 
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her  personal  estate  to  several  persons,  and  if  they  should  die  in  her 
life-time,  to  their  legal  representatives,  one  of  them  died,  and  the 
master  of  the  rolls  decreed,  that  his  next  of  kin  at  the  death  of  the 
testatrix,  should  take  his  share.  3  Bro.  Cha.  Rep.  224. 

The  words  ^^  legal  representatives  "  have  never,  as  far  as  I  have 
been  able  to  discover,  been  construed  as  technical  terms  of  limitation, 
measuring  out  the  quantity  of  estate  that  a  devisee  was  to  take.  The 
ease  of  Duncan's  lesse,  v.  Walker,  very  briefly  reported  in  2  DalL 
205,  by  no  means  shows  it.  The  objections  in  Goodright  v.  Wright, 
reported  in  1  Wms.  397, 1  Stra.  25,  10  Mod.  370  2  Equ.  Ca.  Ab. 
359,  pi.  13,  against  the  words  issue  and  heirs,  cannot,  in  my  idea, 
hold  in  this  case.  The  terms  here  made  use  of  are  analogous  to 
children,  heirs  of  the  body  then  living,  or  then  begotten,  next  of  kin, 
&c.  which  are  good  words  of  purchase.  The  substitution  in  the 
stead  of  Elizabeth,  necessarily  took  place  immediately  on  the  testator's 
death,  and  is  perfectly  ascertained  by  law,  which  fixes  the  desig- 
nation. I  think  there  can  be  no  doubt  whatever  of  the  intention  of  Rich- 
ard Dennis,  and  that  his  bounty  contemplated  the  representatives  of 
such  of  his  children  as  should  die  before  his  wife's  decease,  as  his  im- 
mediate devisees  in  then*  place.  And  thinking  as  I  do,  I  feel  myself 
bound  to  follow  his  intention.  Annal.  96.  The  lot  in  question  lies  in 
the  Northern  Liberties,  in  the  county  of  Philadelphia.  Elizabeth  Den- 
nis resided  and  died  in  her  minority,  unmarried,  in  Southwark,  in  the 
same  county. 

It  remains  only  to  observe,  that  the  intestate  act  of  l705,  solely 
directing  the  course  of  distribution  of  real  estate  in  cases  of  lineal  de- 
scent, does  not  reach  the  present  case ;  that  the  law  of ^1764-  supple- 
mentary thereto,  changes  the  common  law  only  where  brothers  or 
sisters  die  intestate  in  their  minority,  unmarried  and  without  issue, 
after  the  death  of  any  father  and  mother,  and  not  otherwi^  ;  and  that 
none  of  the  provisions  of  the  late  act  of  1794  extend  hereto.  It  fol- 
lows therefore,  that  Barney  Cozens  Dennis,  the  only  brother  of  the  whole 
blood  of  Elizabeth  Dennis,  takes  the  real  estate  devised  to  her,  agreea- 
bly to  the  common  law  of  England,  exclusive  of  the  other  children  of 
the  testator  ;  and  I  am  of  opinion  that  he  is  legally  entitled  thereto. 

J.  YEATES. 

Lancaster,  May  2d,  1800. 
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fid€  purchase,  without  notice,  express,  or  unplied.  Foster's  lessee  t 
Whitehin. .     259 

589 


ACTS  OF  ASSEMBLY.]        (  590  )  [AGREEMENT,  4c. 


10.  Where  the  property  of  a  person  attained  of  high  treason,  under  the  act  of 

6th  March  1778 ;  is  sufficient  to  pay  his  debts,  his  creditors  are  bound  to 
resort  to  the  ftind  prorided  by  law.     Bare's  ex'rs.  v.  Rhine.  -        -  286 

11.  A  jury  has  not  the  power  of  determining  in  what  cases  the  depreciation 
act  does  not  apply ;  but  it  is  the  proviuce  of  auditors.  LeTan's  adm*r  y. 
Frey. -  -        -    820 

12.  The  act  of  1st  October  1779,  sec.  4,  which  directs  that  county  treasurers 
shall  give  security  in  5000/.,  has  reference  to  continental  money  then  in 
circulation.    Respubllca  t.  Wray.  .....    429 

la.  The  act  of  18th  April  1795,  directing  the  corporation  of  Philadelphia  to  . 
pass  ordinances  to  prevent  the  erection  of  wooden  buildings  in  certain 
parts  of  the  city,  as  they  may  judge  proper,  is  constitutional.    The  court 
will  not  pronounce  a  law  unoonstitutional,  unless  in  a  clear  case.  Bespub- 
Ilea  V.  Dunquet.  .......        493 

ACTS  OF  PARUAMENT,  STA.TUTES. 

1.  The  English  statute  of  4  and  6  Ann.  c.  16, J  21,  has  never  been  extended 
to  Pennsylvania.      Eshelman's  lessee  v.  Hoke.  ...        509 

ADMIN^TRATORS,  AND  EXECUTORS. 

1.  An  executor,  defendant,  is  a  competent  witness  to  prove  the  state  of  papers 

offered  in  evidence,  when  he  found  them,  and  where  they  were  found, 
from  the  necessity  of  the  case.    Lukeos*  admVs  v.  De  Haas's  ex'rs.        •     8t 
(So  in  Standley's  ex*rs.  v.  Everhart's  ex'rs.  pa.  256.) 

2.  Administrators  should  begin  the  sale  of  lands  under  an  order  of  Orphan's 

Court,  on  the  day  appointed  by  the  order ;  but  may  adjourn  It  They  can- 
not sell  to  themselves.    Rham  v.  North.  -  -  •  -      117 

3.  Where  lands  held  under  an  equitable  title,  have  been  formerly,  (at  in  1758) 

sold  bona  fide  by  administrators,  to  pay  debts,  or  maintain  children,  with- 
out an  order  of  Orphan's  Court,  such  sales  will  be  established.  Campbell's 
lessee  v.  Rheim  etaL  -  •  -  -  -  --      128 

^  AGENT. 

1.  In  mercantile  cases,  a  factor  may  generally  prove  his  own  aathority ;  <iZif«r, 

in  sales  of  land  by  an  agent,  which  must  be  by  written  authority ;  but  it 
is  not  necessary  that  the  same  be  signed  :  but  it  must  be  proved  by  other 
testimony  than  his  own.    Nicholson's  lessee  v.  Mifflin.  -  -         8S 

2.  An  agent  shall  not  in  general,  establish  his  authority  by  his  oifli  oath.    An- 

derson V.  Hayes.  -  -  -  -  --  -96 

8.  Agent,  or  factor,  cannot  charge  commission  on  the  payment  of  his  own  debt 
to  his  principal :  alUer^  where  it  is  remitted  in  bills  of  exchange.  Pavret 
et  al.  v.  Perot  et  aL  -  •  -  -  •  -  185 

AGREEMENT  AND  CONTRACT. 

1.  A  contract  for  the  sale  of  six  per  cent  stock  is  law  Ail ;  and  where  sudi  sale 

is  made  at  a  stipulated  price,  payable  and  deliverable  at  a  future  day,  the 
contract  is  for  concurrent  acts ;  and  vendor  is  not  bound  to  make  the 
transfer  vdthout  receiving  the  money.  Gilchreest  v.  Pollock.  •  18 

2.  Where  the  penalty  of  a  contract  is  not  in  nature  of  stated  and  ascertained 

damages  on  non-performance,  the  injured  party  may  recover  damages  be- 
yond the  penalty.    Graham  v.  Brickham.  •  •  -  -      82 

3.  One  who  is  principal  in  a  contract,  shall  not  be  a  witness  to  establish  it : 

cXiUr^  if  it  appear  he  acted  as  agent  only.    Steward  v.  Richardson.       -       89 

4.  Every  concealment  will  not  avoid  a  contract,  where  the  party  ought  to  know 

the  particular  fact.  .......39 

5.  Though  there  are  actual  words  of  transfer  in  an  instmrnent,  it  shall  be 

construed  as  an  agreement  to  convey,  if  such  appear  to  have  been  the 
parties'  intention.  Neave  v.  Jenkins.  -  .  .  .  107 

6.  Underhand  agreements,  contrary  to  agreements  on  marriage,  are  void;  yet 

the  court  will  not  reject  the  evidence  of  such  subsequent  agreements,  but 
declare  their  operation.  Whitehill's  lessee  v.  Lousey  et  aL  •  109 

7.  An  agreement  will  not  be  decreed  against  a  hona  fidi  purchaser  without 

notice.  -.---...  ibi, 

8.  Where  there  is  uo  ambiguity  in  an  agreement,  parol  evidenoe  shall  not  be 

admitted  to  show  the  intention  of  the  parties  aooording  with  its  l^gai  oper- 
ation. Litle,  in  error,  y.  Skile8*8  assignees.  ... 


AGREEMENT  &c.]  (  591  )  [ASSIGNMMT. 

rafr« 

9.  Id  ejectment  under  an  agreement  for  the  purchase  of  lands,  the  vendor,  by 

his  own  act,  may  dispense  with  the  tender  of  bonds ;  but  the  vendee  must 
bring  the  consideration  money  into  court,  before  he  can  obtain  a  verdict. 
Minsker*s  lessee  v.  Morrison.  .....  844 

10.  Argument  on  the  construction  of  the  family  agreements,  and  wills  of  the  ' 
late  proprietors  of  Pennsylvania.    Penn  v.  Penn's  executors.  -         660 

ALIEN. 

1.  An  alien  cannot  remove  an  action  brought  against  him  for  a  libel  into  the 

Circuit  Court  of  the  TTmted  States,  though  he  swears  that  the  matter  in 
dispute  exceeds  600  dollars,  Rush  v.  Gobbet.  ...  276 

2.  Nor  will  a  bill  of  exceptions  lie  against  the  opinion  of  the  court,  on  refus- 

ing such  removal.  Carey  v.  Cobbett  ....  27Y 

8.  On  a  recognizance  for  good  behavior  sued  against  an  alien,  he  is  not  en- 
titled  to  remove  the  cause  for  trial  into  the  circuit  court  of  the  United 
States  for  the  district.  Respublica  v.  Cobbett  •  -  -  862 

AMENDMENT. 

1.  Where  after  judgment  in  ejectment  the  term  expires,  the  court  will  direct 

an  amendment  by  enlarging  the  term :  aUter^  after  great  laches  and  delay. 
Oajrdiner's  lessee  v.  Wilson.  -  .  -  -  «  186 

2.  After  the  verdict  for  the  plaintiff  in  ejectment,  and  a  nUe  to  show  cause  why 

a  new  trial  should  not  be  granted,  the  term  run  out  before  argument  of 
the  rule.  The  term  was  enlarged  by  the  court.  Wood^s  lessee  v.  Ghdbreath.   686 

APPBENTICE.  ' 

1.  Where  an  apprentioe  has  not  been  regularly  bound  by  indenture,  his  mas-     i 
ter  cannot  support  debt  against  the  clergyman,  for  marrying  him  without 
publication  of  banns,  or  consent  of  such  master*    (  Zieber  v.  Boos.)  821 

ARBITRATION,  AWARD.    (  See  Referees,  Reference. ) 

1.  The  want  of  a  venue  may  be  urged  in  arrest  of  judgment  after  venllet  on  an 
indictment  Respublica  v.  Ross.  .....  i 

ARREST  OF  JUDGMENT.    ASSETS. 

1.  Submission  to  a  reference  is  no  admission  of  assets.  Hoare*8  adm'x.  v.  Muloy.  161 

2.  Assets  arising  from  the  sales  of  real  as  well  as  personal  estates  of  deceased 

persons,  shall  be  averaged  amongst  the  creditors,  after  payment  of  the 
debts  entitled  to  priority,  under  &e  4th  section  of  the  act  of  19th  April 
1794.    Wooteringv.  Stewart's  ex' rs.  ....  488 

8.  The  judgment  creditor  obtains  no  preference  by  his  judgment  again£(t  exe- 
cutors or  administrators.  .....  ib. 

ASSIGNMENT. 

1.  The  innocent  assignee  of  a  bond,  though  without  notice,  stands  in  the  place 

of  the  obligee,  so  as  to  let  in  every  defence  obligor  had  against  the  obli- 
gee, at  the  time  of  the  assignment,  or  notice  thereof.  Bundle  et  al.  v. 
Ettwein.  ...-.---28 

2.  Grant  of  land,  necessary  to  a  roill«  in  fee,  grantee  yielding  and  paying  to  the 

grantor,  and  tlie  lawful  heir  of  his  body,  the  privilege  of  grinding  certain 
grain  in  the  mill,  toll  free,  is  a  covenant  running  with  the  land,  and  the 
eldest  son,  after  the  deaUi  of  grantor,  may  support  covenant  thereon, 
against  the  assignee  of  the  grantee,  with  notice  of  the  charge.  Dunbar  v. 
Jumper.  74 

S.  One  having  &  go^  defence  against  his  bond,  promises  to  pay  it,  and  there- 
by induces  a  person  to  procure  the  assignment  thereof,  he  shall  be  con- 
cluded ;  aliteTf  where  ignorant  of  his  defence,  he  acknowledges  his  liability 
after  the  assignment  Ludwig,  assignee  v.  Croll.  -  •  464 

— -So^  Cannes  V.  Field  etaL  -  -  ...  641 

4.  On  a  stock  contract  of  two  parts,  in  one  whereof  I.  promises  to  receive  from 
B.  or  order,  .a  certain  amount  of  six  per  cents,  and  pay  hun  at  a  certain 
rate,  and  in  the  other,  B.  promises  to  transfer  to  I.  or  his  order,  the  same 
amount  o(  six  per  cents,  upon  his  paying  to  him  or  his  order,  the  same 
rate,  the  assj^ee  of  B.  may  nuuntain  a  suit  in  his  own  name  for  breach 
of  contract  Reed  v.  Ingrahiam,  .....        487 


ASSIGNMENT.]  (  592  )  [BAIL. 


6.  On  a  mortgage  by  N.  to  M.  accompanied  with  a  bond  from  N.  and  E.  to  M. 
and  K.  obtains  an  assignment  of  the  mortgage,  he  may  recover  on  a  scire 
faeias ;  alUeTy  if  he  obtained  an  assignment  of  the  bond,  and  sued  thereon 
his  co-obligor.  Kessler*s  adm^rs.  ▼.  Node.  ...  684 

AsisnMPsrr,  action  ok  th£  case. 

1.  Assumpsit  for  services  done,  will  only  lie  against  the  employer.  Pinchon  y. 

Delaney.  ........  22 

2.  General  indebitatus  amumpsit  will  not  lie  on  a  promise  to  surrey  lands :  It 

lies  only  where  debt  lies.    The  remedy  is  by  special  assumpsit  Toung  ▼. 
Henderson's  ex'r.  ....--.  216 

8.  laebitaitu  €usumpnt  will  not  lie  for  a  legacy  against  an  executor ;  aliter^ 
against  a  devisee,  who  receives  money  belonging  to  another  legatee.  Dur- 
don  V.  Gaskil.  .......  268 

4.  The  law  of  England,  as  to  mutual  promises,  is  not  applicable  to  Pennsylva- 
nia, since  the  defalcation  act.    Stout  v.  Rassel.  ...  834 

6.  In  a  special  action  on  the  case,  if  a  different  contract  is  proved  from  that 
laid  by  the  declaration,  the  plantiff  fails.  Umbehocker  v.  RasseL        -        889 

6.  Act  of  limitation  applies  to  a  general  inMitatus  aasumprit  brought  for  mon- 

eys under  a  settlement  by  two  administrators  in  the  Orphan's  Court. 
Gemberling  t.  Ifyer's  administrators.  ...  .        841 

7.  On  a  ouarUum  vaUbat  for  service,  if  narr,  state, that  it  was  in  consideration 

of  plaintiff  agreeing  to  serve  for  a  certdn  time,  agreement  must  be  proved. 
Philip,  a  negro,  and  wife  t.  l^rkpatrick.  •  -  -  -    '  444 

ATTACHMENT  DOMESTIC  AND  FOREIGN. 

1.  Foreign  attachment  agunst  G.  B.  &  Co.:  a  private  debt  due  by  the  garnish- 

ees to  R.  may  be  attached  under  the  suit  against  the  company.  Caignett 
V.  Gilbaud  etaL--  ....  86 

2.  A  partnership  debt  may  be  attached  for  the  private  debt  of  one  of  the  part- 

ners, and  his  interest  therein  shall  be  bound  thereby.  M*Carty  v.  Emlen.     190 

8.  The  affidavit  on  which  a  domestic  attachment  is  grounded,  ia  not  oonclu- 

sive,  and  the  attachment  may  be  dissolved  on  proper  proof  without  previ- 
ous notice  to  the  creditors.  M'llvaine  v.  Coppinger.  -  -  277 

4.  Plaintiff  in  a  foreign  attachment  nay  execute  a  writ  of  inquiry,  returnable  on 
the  second  return  day  of  the  term.    Anonymous.  -  •  486 

ATTAINDER. 

1.  Where  the  property  of  the  person  attainted  of  high  treason  under  the  act  of 
6th  March  1778  is  sufficient  to  pay  his  debts,  his  creditors  are  bound  to 
resort  to  the  fund  provided  by  law.  Bare's  executors  v.  Rhine.  -        286 

ATTORNEY  AT  LAW. 

1.  The  act  of  the  attorney  bmds  his  client.  Coxe  et  aL  v.  Nicholls.  646 

2.  Not  the  practice  in  Pennsylvania  to  file  warrants  of  attorney.  ib.  647 

B 

BAIL. 

1.  Where  sufficient  reasonable  ground  has  been  shown  to  bring  a  case  before 

a  jury,  the  court  will  not  discharge  the  defendant  on  common  baiL 
Waters  v.  Collot  et  aL  ...  .  .  .  .  ^     26 

2.  In  the  case  of  British  subjects,  a  discharge  by  the  bankrupt  laws  of  Eng- 

land«  will  protect  the  person  of  the  bankrupt  in  this  state,  and  if  held  to 
special  biul,  the  court  will  order  an  exantreiur  to  be  entered.  Harris  et  aL 
V.  Mandeville.  -  -  -  .  -  .  ..99 

8.  Bail  in  a  suit  in  another  state,  may  seize  the  principal  here,  in  order  'to 
surrender  him.  Aliter,  where  actions  have  l^en  brought  bonaJUU  aguntt 
the  party  here,  previous  to  such  seizure.  Bespublica  v.  Gaoler  of  Phila^ 
delphia.  -----...         26S 

4.  Demand  of  security  for  a  debt  from  a  freeholder  need  not  be  in  writing ; 
and  when  the  plidntiff  has  sworn  to  such  demand,  a  counter  affidavit  of 
the  defendant  will  not  be  received.    Filler  y.  Harman.  -  •       280 


BANKRUPTCY.]  (  593  )  [HLLS,  BONDS*: 

Iw  In  detHi  oa  a  ree^gniioacD  ia  wrk  of  error,  aycdri  bail  to  be  put  m.  Davj 
▼.  Jackson  eiaJL  -  -  -  •  •  -ib 

•;  Foreign  maBter  of  a  reeoel,  who  ohangea  hia  Toyage,  and  proalaea  hia  sea- 
men,  if  they  wfll  prooeed  with  hita,  to  pay  them  their  wages  at  l^e  port, 
shall  be  held  to  bail  in  a  suit  for  wsgee,  thongh  the  seamen  have  sub- 
scribed original  articles,  that  they  wUl  not  commence  any  suit  in  foreign  • 
parts,  but  abide  by  the  maritime  laws  of  a  foreign  country.  Vibus  r. 
Wirtinff.  ........        850 

7.  Bail-boud  forfeited  shall  not  stand  as  a  security  where  the  plaintiiT  can  be 

put  in  as  good  a  condition  as  if  he  had  noTor  been  delayed.    Bank  of 
Pennsylvania  ▼.  Lassel  etal.  - 88t 

8.  Bail  for  defendant,  on  a  claim  of  property  in  veplevia,  are  liable  to  the  ex* 

tent  of  the  penalty  of  their  bonds.    MiUer  ▼.  Fouts  et  aL  -        •         41S 

9.  No  bail  in  detinue  of  charters,  where  tho  deeds  haye  not  been  demanded^ 

and  defendant  has  not  possessed  himself  thereof  tortiously.    Bembridge 
T.  Turner.        .......  .  .  419 

10.  Where  a  defendant  has  been  held  to  special  bail  in  a  suit  on  a  Judgment 
in  South  Carolina,  and  has  been  discharged  by  the  insoWent  laws  of  that 
state,  the  court  will  order  an  txtmeretur  to  be  entered.  Arcfaibotd's  exe- 
cutor ▼.  Moultrie.  *  "  •  -  -  -  -     48S 

11.  One  discharged  by  an  insolrent  act  of  Maryland  from  hnprisonmetrt,  shall 
not  be  held  to  bail  by  a  eftiaen  of  that  state  here,  fbr  a  debt  ^ferloaal]^ 
oontraeted.    Jeffries  r.  Thompson.  .  .  «  .i  4%% 

18.  So,  one  discharged  by  a  special  insolvent  act  there,  shaR  not  be  held  to 
kwil  here  for  saeh  debt    HilUard  et  al'  r.  Greenleaf.  •  •  68S 

BAKKRUPTOT. 

1.  If  the  payee  of  a  note  pay  the  balanoe  thereof  to  an  indoitee,  under  a  judg- 
ment against  him,  after  tlie  bankruptcy  of  the  maker,  and  after  such  indor- 
see has  procured  his  dividends  from  the  assignees,  by  the  direction  of  the 
payee,  he  shall  not  recover  against  Uie  maker  who  has  obtained  his  certifi- 
cate.   Austin  et  al.  v.  Slou^p.  .  -  »  •  .  IS 

9.  In  the  case  of  a  British  sufajeet,  a  discharge  by  the  bankrupt  laws  of  Eng- 
land, will  protect  ttM  person  of  the  bankrupt  in  this  sMtOi  fiama  et  al.  v. 
Mandeviile.  -  •  -  .  .     '      -  .  -      99 

8.  Where  there  has  been  a  recovery  in  the  Mayor's  Court  of  New  York,  and 
defendant  afterwards  obtains  a  certifieate  of  bankrapt  in  Penn^vania,  and 
being  taken  on  a  <»  so;  on  t3ie  ju«^ent,  voluntarily  pays  part  of  the 
money,  and  gives  his  bond  for  the  residue,  it  shall  bind  Urn.  Nixon  v. 
Young.  -  -  -  -  .  -  •  -         we 

4.  One  discharged  by  the  insolvent  laws  of  South  Carolina,  and  held  to  bail' 
here  in  a  suit  on  a  judgment  in  tiiat  state,  an  txontretttr  ordered  to  be  eiw' 
tered.    Archibold's  executor  v.  Moultrie;  -  -  •  -    489 

BARON  &FEMS. 

1.  An  action  of  trim,  eon.  is  Tnot  supportable  by  the  husband,  after  an  agree- 
ment of  separation  made  with  his  wife.    Fry  V.  DersUer.  -  878 

8.  In  crvn.  con,  where  the  injury  is  stated  to  have  been  committed  within 
certain  days,  proof  of  improper  freedoms  must  be  first  had  within  the 
limited  period.    Gardner  v.  Madeira.  ....  4$# 

BILL  OF  EXCEPTIONS. 

1.  Bill  of  exceptions  will  not  lie  against  the  opioiott  of  theooort,  inreftiaing 
the  removal  of  an  action,  brought  against  an  alien  fbr  a  libel,  into  the 
Circuit  Court  of  the  United  States.    Carry  v.  Cobbet.  -  -         277 

BILL  OF  EXCHANGE. 

1.  If  a  bill  of  exchange  be  drawn  in  favor  of  a  fictitious  payee,  and  that  drcum- 
stanoe  be  known  as  well  to  the  acceptor,  as  the  drawer,  and  the  name  of 
such  payee  be  indorsed  on  the  bill,  an  innocent  indorsee  for  a  valuable 
consideration  may  recover  on  it  against  the  acceptor,  as  on  a  bill  payable 
to  bearer.    Hunter  v.  Blodget  ..... 

BILLS,  BONDa 

1.  Where  one  is  bound  to  do  an  act,  or  pay  money  at  a  day  certain,  though  after 
the  day  the  election  of  the  obligor  is  gone  at  law,  yet^  in  a  hard  ease^  •4Wty, 
It  seemsy  would  reUere.    WUson'a  adminiatrators  ▼.  Lewis  et  aL        •       469 
Vol.  II.  98 


BILLS,  BONDS.]  (  594  )         [CONVETANCES.  fto. 


i.  A  nrety  in  a  bond  for  the  duties  of  goods  on  importetion  into  the  United 
States,  who  pays  the  same  to  the  custom  house,  has  no  preferenoe  for  his 
debt,  where  the  principal  absconds  as  an  insolvent  person,  unless  he  has 
made  an  aasignaient,  or  process  in  nature  of  a  domestic  attachment  has 
issued  against  him  or  he  has  been  declared  a  bankrupt.  Gallagher  t.  Davis.  548 

BT-LAW.    (  See  Corporation  ) 

c 

GAPTUBE.    ( See  Insurance. ) 

OASB,  ACTIONS  OK.    (  See  Assumpsit ) 

eOHMISSIONERS  OP  COUNTIES. 

1.  To  vest  a  title  in  lands  sold  for  non-payment  of  taxes,  an  exact  and  puno- 
tusl  adherence  to  the  laws  is  necessary :  It  must  appear  that  they  were 
regularly  adyertlsed.  Wistar^s  lessee  ▼.  Kammerer.  •  -  100 

5.  The  act  of  26th  March  1785,  does  not  respect  sheriiTs  deeds  under  com- 

missioner's sales.  •  •  •"-  -  -  -ib. 

8.  A  minute  conformity  to  the  laws  must  be  proved  in  sales  for  non-payment 
of  taxes,  in  order  to  rest  a  good  title.  Young's  lessee  v.  Hartiu,  US 

4*  A  variance  between  the  commissioners'  adyertisement  of  lands  to  be  sold 
for  non-payment  of  taxes,  assessment  and  deed,  is  a  fatal  exception. 
Watt's  lessee  r.  Gilmore.  .....  S30 

6.  Commissioner's  deed  under  their  common  seal,  is  merely  Told.  -  ib. 

C0N8PIRACT. 

1.  A  conspiracy  is  an  indictable  offence,  thouj^  nothing  be  done  in  pursuance 
of  it.    Respubtica  t.  Ross.  I 

t»  On  an  indictment  for  conspiracy  in  ioTeigllng  a  young  girl  from  her  mother's 
house  by  false  pretences,  and  procurmg  the  marriage  cermony  to  be  re- 
cited between  her  and  one  of  the  defendants,  she  being  drunk,  the  girl 
is  a  competent  witness ;  and  a  subsequent  cairying  lier  off  with  force  and 
threats,  may  also  be  given  in  evidence.    Respoblica  v.  Hevice  et  al.  114 

OOMTEMFT. 

1.  An  attachment  will  not  lie  for  not  producing  newspspers,  containing  the  ad- 
vertisements of  county  commissioners  for  the  nUe  of  unseated  lands  for 
taxes,  under  a  subpoena  with  a  ducet  ieewn,    Shippen's  lessee  v.  Wells.        i60 

OONTINGENT  REMAINDER  AND  EXECUTORY  DEVISE. 

1.  Devise  "  of  real  estate  to  a  daughter,  her  heirs  and  assigns  forever,  but  if  she 

shall  die  without  issue,  the  executors  to  sell  the  lands,  and  after  the  de- 
cease of  the  widow,  to  divide  the  proceeds  of  sale  equally  among  the  testa- 
tors' nephews."  Qwere,  Whether  the  remainder  over  to  the  nephews  ia 
good  by  way  of  executory  devise?  Buchannan's  lessee  v.  Sheffer  et  sL  874 

2.  Devise  of  several  tracts  of  land  to  several  children,  their  heirs  and  assigns  for- 

eter ;  but  if  either  of  the  children  shaU  die  without  issue  lawfblly  begot- 
ten, then  each  and  every  of  their  respective  shares  shall  be  equally  divided 

amongst  the  survivors ;  acyudged  that  the  devisees  take  estates  tail,  and 
the  remainders  over  are  too  remote  to  take  effect  as  executory  devises. 
Haines's  lessee  v.  Witmer.  .....  400 

t.  Devise  of  several  tracts  of  land  to  three  sons.  A,  B,  and  0,  chargeable  with 
eertain  payments,  to  be  ei\joyed  by  them,  tiieir  heirs  and  assigns  forever : 
**  but  if  either  of  my  sons  die  having  no  child  or  children,  afler  the  de- 
cease of  such  son  or  sons,  the  land  I  have  given  to  him  shall  be  equally 

divided  among  all  my  other  children,  or  their  heirs  "—remainder  over,  ia 
is  good  by  way  of  executorji  devise  to  a  grand-daughter,  whose  father  died 
in  the  life-time  of  the  testator.  Neave  v.  Jenkins.  414 

OWTRACT.     (See  Agreement) 

OONVETANCES  AND  DESD& 

1.  A  witness  once  entitled  to  lands,  may  prove  that  he  transferred  them  to  an- 
other, where  his  deed  is  lost ;  but  a  stranger  shall  not  prove  the  contents 
•f  a  deed,  without  bringing  himself  folly  within  the  rules  of  law.  Fo|^er'a 
lessee  V.  Evig.  ......  ii# 


C0NVEnrA17GES,  &c.]  (  595  )  [DEGLABATION. 


2.  A  deed  admowledged  in  1Y88,  before  a  member  of  the  rapreme  Bxecattve 
Council,  cannot  be  read  in  eridence,  without  other  proo£  Shield's  lessee 
T.  Buohannan  et  aL  -  -  S19 

• 

8.  A  deed  by  county  oommlssloQers  of  lands  sold  for  non-payment  of  taxes, 
under  their  common  seal,  is  merely  yoid.  Watt's  leasee  ▼.  Gilmore.  880 

4.  I>eed  from  a  &ther  to  his  son  K.  and  N.  his  wife,  and  to  their  heirs  and  as- 
signs, in  trust  for  the  use  of  the  said  M.  and  N.  during  their  lives,  and  the 
longer  liver  of  them,  and  after  their  decease,  for  the  use  of  the  heirs  of 
the  body  of  the  said  M.  lawfully  begotten  or  to  be  b^otten,  their  heirs 
and  assigns  forever ;  and  for  de&ult  of  such  issue,  to  &e  use  of  the  right 
hdrs  of  the  said  M.  their  heirs  and  assigns  forever ;  adjudged  that  M. 
takes  an  estate  tail  thereby.  Baughman*s  lessee  v.  Baughman.  -        410 

0.  A  deed  produced  by  the  adverse  party  on  notice,  shall  be  presumed  to  have 

been  duly  executed,  and  read  in  evidence,  without  further  proof  Frants 
T.  Harmon.  .....  .  4^ 

OOBPORATION,  BY-LAW. 

1.  An  ordmanoe  of  the  city  of  Philadelphia,  founded  on  the  act  oi  18th  April, 

1795,  prescribing  a  penalty  on  the  conviction  of  a  party  for  erecting  a 
wooden  building  in  certain  parts  of  the  city,  on  indictment  in  the  Mayor's 
Court,  is  good.  Bespublica  ▼.  Duquet.  ....        498 

1«  Where  a  plaintiifhas  taken  a  rule  for  trial  by  a  struck  jury,  and  has  not 
proceeded  thereon,  he  is  not  entitled  to  the  costs  of  the^term.  Ewing  v. 
Byers.  -  -  - 198 

X  Defendant  is  not  entitled  to  issue  a  dutringM  without  a/>rovt«o  rule,  nor  to 
costs,  where  piamtiif  has  not  taken  out  a  distringas,  and  given  notice  of 
trial  Hannum  v.  Qregg.  •  -  .  .  -  fl40 

COURT,  SUPREME  COURT. 

1.  Supreme  Conrt,  on  an  appeal,  have  an  inherent  power  to  award  an  issue  to 

to  try  the  vaUdity  of  a  wia    WilUams  v.  WUliam's  executors.  •  167 

2.  BiU  of  exceptions  will  not  lie  against  the  opinion  of  the  court,  in  refVidng 

the  removal  of  an  action  brought  against  an  alien,  for  a  Ubd,  into  the 
Ciicuit  Court  of  the  United  States.    Covey  v.  Cobbet.  •  -        277 

8.  On  a  habeaa  torput  ad  gM^idtndum,  Supreme  Court  has  no  Jurisdiction  to 
discharge  a  party  arrested  by  process  out  of  the  Court  of  Common  Pleas. 
Bespubuca  v.  Gaoler  of  Philadelphia.  ....  849 

COVENANT,  ACTION  OF. 

1.  Grant  of  land,  necessary  to  a  miU,  in  fee,  grantee  yeildfaig  and  payfaig  to  the 
grantor  and  the  lawfid  heir  of  his  body,  the  privilege  of  grinding  certain 
grain  in  the  mill,  toll  tree,  is  a  covenant  mnning  with  the  land ;  and  the 
eldest  son,  after  the  death  of  the  grantor,  may  support  covenant  thereon 
against  the  assignee  of  the  grantee  with  notice  of  the  charge.  Dunbar  v. 
Jumper.  .•.•.•••74 

%  Where  in  covenant,  plaintiff  avers  performance,  he  is  bound  to  prove  it. 
Neave  v.  Jenkins.  -  -  .  .  .  .  -      107 

8.  The  plea  of  covenants  performed  admits  the  execution  of  the  instruments, 
but  not  the  pUintiiTs  performance  of  his  part  of  the  agreemeiit.  ib. 


D 

DAlfAGES. 

1.  Where  the  penslty  of  a  contract  is  not  in  nature  of  stated  and 

damages  on  non-performance,  the  ix^jured  party  may  recover  damages  b^ 
yond  the  penalty.    Graham  v.  Bickham.  .  «  •81 

PBCIiARATION. 

1.  A  small  variance  fan  setting  out  a  written  instrument  In  the  dedaration,  wll 
be  fatal ;  but  the  rule  does  not  hold  where  the  drfendant  by  a  tribk  with* 
holds  the  instrument    Dunbar  ▼.  Jumper.  .«  •  •  -74 


MXJLAftATIONO  (  696  )  [DEVISE. 


2.  The  4ny  Iai4  in  the  decTaratfoB  on  ft  parol  contract,  te  not  mtterkl  on  evi- 

dence.   Steot  ▼.  lUeeel.  ......        984 

3.  Judgment  in  dower  reversed  on  error,  after  writ  of  sefpfai  executed  for  want 

of  a  declaration.    Ritchie  et  al.,  in  error,  r.  HaslingB.  -  -        48S 

4.  Narr.  in  covenant  on  a  general  warranty  of  lands,  stating  that  the  defend- 

ant had  no  title  at  the  time  of  sale,  l^t  an  ejectment  had  been  brenght 
against  plaintiff  by  a  stranger,  of  which  he  gave  the  defendant  notice,  and 
that  he  had  been  afterwards  evicted  in  due  course  of  law,  held  auffident 
on  demurrer.    Swenk  v.  Stout.  .....        470 

6.  Narr,  in  trover^  by  an  administrator,  for  a  deed  of  land  in  Berk*8  county, 
good  after  verdict,  though  the  names  of  the  parties  tliereto,  or  the  nature 
of  the  estate,  or  the  situation  of  the  lands,  or  their  value,  are  not  set  forth. 
Weiser,  in  error,  v.  Zeisinger's  administrator.  ...  $Z*I 

MEDS.    (See  Conveyances.) 

DEFALCATION,  SET-OFF. 

1.  Debts  which  can  be  set-off,  must  be  such  as  are  due  in  the  same  rfgfat.    Dar> 

rocli*s  executors  v.  Hay*s  administrators.  -  •  •        -         SOS 

2.  In  a  suit  by  executors  against  executots,  where  due  notice  hat  been  given, 

a  demand  in  consequence  of  the  plidn tiffs,  as  executors,  selling  lands  held 
iu  partnership  between  the  two  testators  by  agreement,  may  be  giren  in 
evidence  bj  way  of  set-off:  a/tf«r,  where  such  notice  baa  not  been  given 
nor  the  matter  pleaded.    Boyd's  executor  y.  Thopnpion*s  executorB.     -    217 

DESCENT.    HSm. 

1.  Under  the  act  ef  1706,  tiie  real  estate  of  a  mother  is  tobjeot  to  the  eamo 

rules  -of  distribution  as  that  of  a  .fkther  dying  inteetate.  Eahetman'a 
lessee  v.  Hoke.        ...-..-  KOf 

2.  Collateral  warranty,  with  sufficient  real  assets  descending  to  hf irs,  will  bar 

them  f^om  reeorering  the  lands  warranted.  ...  fb. 

DEVISE. 

1.  De^se  of  four  taaota  of  land  to  L  his  eldest  son,  provided  he  pays  to  the 
executors  8000^.  at  certain  periods,  with  power  to  the  exeontors  to  sell 
tiiree  of  the  tracts  on  i's  ^iaiilt  (  L  enters  therein,  the  exeoutovs  sell  twp 
of  the  tracts,  and  the  third,  having  been  mortgaged  by  the  testator.  Is  sold 
by  process  of  law :  the  devisee  is  liable  to  pay  the  difference  between,  the 
net  amount  of  sale^i,  and  the  8000^,  and  interest.  Bushton's  executors  v. 
Bushton.  ........04 

2.  And  the  penonal  estate  of  testator  shall  not  go  in  eaee  of  tiM  mortgaged 

premisee,  ao  far  as  to  defeat  the  specific,  or  ascertained  peciiniai7  lega- 
cies, or  any  part  thereof:  lUiUr,  of  the  legacies  of  the  raaidnum.  ibw 

8.  By  a  devise  **  to  nephews  and  nieces  of  every  description  mentioned  in  the 
wHl,'*  of  the  residue  of  the  testator's  estate,'*'  the  children**  of  nephews  and 
*  nieces;  and  denominated  as  such  in  the  will,  shall  not  take ;  nor  shall  n 
niece  by  marriage.    Lewis  v.  Lewis's  ex*rs.  ...  196 

4  **  Touching  such  worldly  estate  wherewith  it  hath  pleased  Ood  to  bless  me  fat 
this  life,  I  give,  demise,  and  dispose  as  follows:  I  fHveto  my  brother  H. 
now  in  Ireland,  or  ht«  heirs,  200  acres  of  patented  land  at  W.  as  mention- 
ed in  the  patent  of  800  acres,  and  the  other  undivided  100  acres  I  leave 
to  my  nephew  B.  according  to  the  Judgment  of  my  executors  In  dividing 
the  same.'*  B.  takes  an  estate  in  fee,  the  lands  being  wholly  woodland 
and  unimproved.  Caldwell's  lessee  v.  Ferguson.  •  260,  S80 

8.  Devise  "of  real  estate  to  a  daughter,  her  heirs  and  assigns  forever,  bntif 
she  shall  die  witliout  issue,  the  executor  to  sell  the  Umds,  and  after  the 
decease  of  the  widow,  divide  the  proceeds  of  the  sale  equally  among  the 
testator's  nephews."  The  daughter  marries,  and  has  Issiie,  which  dies ; 
the  husbana  surviving  her  shall  be  tenant  by  the  curtesy.  Bnch- 
annan's  lessee  v.  Sheffer  at  al.  •  ...  •         ^^4 

f .  Dsivise  of  m  improvesMnt,  In  174ft,  withoiit  words  ef  itthsriliAOS,  wQl 
vest  tl^  devises  vitli  all  the  the  iMtator's  inlsi«Sjt  in  the  lands.    Green's 
;  leasee  v.  Qreamer,et  aL  •  •  -  •  •  •        298 


DEVISE.]  (  597  )  [BJEOtMENT,  4c. 

*l,  Derise  of  MYerml  tracts  of  land  to  Bereral  children,  their  hetre  and  aMign* 
forever :  bat  if  either  of  the  ohildren  should  die  without  ieeue  lawAiUf 
begotten,  then  eaoh  and  every  of  their  respeotive  sharee  shall  be  equally 
divided  lunongst  the  survivors ;  adjudged  that  the  devisees  took  estate 
tail,  and  the  remainders  over  are  too  remote  to  take  elEect  as  executory 
devises.    Haines's  lessee  v.  Witmer.  ....  41K) 

9.  Divers  devises  ia  one  will  of  the  same  thing;  the  last  devise  shall  take 
place.    Robinson  v.  Robinson^s  ex'rs.  ....         6S5 

9.  Devise  of  lands  to  trustees,  to  the  use  of  Us  wife  during  life,  and  after  her 
death,  to  five  ohildren  as  tenants  in  common;  but  if  any  of  them  should 
die  before  his  wife's  deoease,  their  shares  to  go  to  their  legal  representa- 
tives, according  to  the  common  law,  or  as  modified  by  the  law  of  the 
states  wherein  they  are  respectively  situated ;  one  of  the  children  died  in 
the  iestators's  fife,  and  his  wife  sorvived  him :  the  share  of  the  ohild  so 
dying  is  not  a  lapsed  devise,  but  goes  over  to  her  legal  representatives,  who 
take  as  purchasers;  and  her  brother  of  the  whole  blood  will  inherit  her 
share,  she  dynig  in  1780,  and  her  father  In  lt9t.  Ware's  lessso  ▼• 
Fisher  etaL  -  •  -  -  «  «  -  678 

DISTRIBUTION.    (See  Intestate.) 

PIYORCR. 

1.  On  a  libel  for  a  divorce  ftrom  bed  and  board,  the  ftots  vhen  contested,  shall 
be  tried  by  the  court,  per  trntet,  Carre  v.  CSrre.  ...       Wt 

i.  A  marriage  had,  and  the  first  husband  bemg  in  Ihll  Hfe,  a  second  marriage 
of  the  woman  is  meiely  void,  though  her  first  husband  has  been  absent 
eight  Of  nine  years.    Kenley  v.  Kenley.  ....      S07 

DOWER  ( AXD  ELECTION.) 

1.  Wife  not  entitled  to  dower  of  lands  held  under  wmrrant,  and  sold  by  her 
husband  in  1756.    Dodsonv.  Davis.  .  .  •  •  169 

5.  Assignment  of  his  lands  by  one  in  insolvent  circumstances,  to  trustees  for 

payment  of  debts,  will  not  bar  his  widow's  right  of  dower.  Keller  v.  Michael  90Q 

9.  Where  a  devise  to  a  widow  is  absolutely  inconsistent  with,  and  repugnant 
to  her  datm  of  dower,  she  shall  be  put  to  her  eleoclon ;  which  shall  be  de- 
termiued  by  plain  and  explicit  aets,  under  a  fhU  knowledge  of  the  circum- 
stances of  Uie  testator,  and  of  her  own  rights.    Duncan  v.  Duncan's  ex'rs.  902 

4.  Devise  of  lands  to  a  wife,  during  widowhood,  is  a  bar  of  dower,  though 
not  so  expressed.    Hamilton  v.  Buckwslter.  ...         989 

6.  Devise  by  testator  to  his  wife,  not  expressed  to  be  in  lieu  of  dower,  and 

where  her  d^im  of  dower  is  not  inconsistent  with  and  repugnant  to  thjS 
devise,  slie  is  entitled  to  her  dpwer.    Sample  v.  Sample.  -        498 

9.  Dower  will  lie  of  lands  held  by  improvement  right  sjone,    Kelly  v.  Hs^ian.   616 


XJSCTMENT,  OF  ACTION. 

1.  In  ejectment  against  a  purduuMr  of  the  lands  of  tiwent  In  tail  nader  con^ 
missioner's  sales,  the  heir  in  tail,  after  the  death  of  the  Immediate  devisee, 
need  only  show  the  will  under  which  the  lands  were  held,  and  is  not  ob» 
liged  to  prodttoe  the  previous  title.    Hiller's  lessee  v.  Wilsw.         -  964 

%,  Landlord  cannot  support  an  ^edaent  againat  his  leaseoi  wlthoul  %  forfeit* 
ure  of  his  lesM.    Penn's  lessee  v.  Divellin.  •  •  v         909 

9.  ^ectment  will  not  lie  for  a  mere  privilege,  or  inoorpbreal  hereiUtament 
BUcks's  lessee  T.  Hepburn  etal.  ....  991 

4.  In  ejectment,  under  an  agreement  for  the  purchase  of  lands,  the  vendor 
may  by  his  own  act  dispense >ith  the  tender  of  bonds,  but  the  vendee  must 
bring  the  oonsideratton  money  into  eonrt  before  he  ean  obtain  a  vwdlot 
MInsker's  iMsee  V.  Morrison. .944 

6.  Thejia  DoneMkmit  is  in  sherifPs  vendee,  where  the  debtor  was  In  possession 
of  the  lands  at  the  time  of  the  levy  and  sale.    Onlbertson's  lessee  v.  Martin.  449 

9.  Settlers  of  Umds  under  the  act  of  8d  April  1799,  must  obtain  surveys  before 
they  can  recover  ill  ^'ectnlent.    Dawson's  lessee  ▼.  M^LanghHn.  •      449 


ELECTION.]  (  698  )  [EVTOENCE, 


ELECTION. 

1.  Where  a  deTise  to  a  widow  is  absolutely  inconsistent  with  and  repugnant  to 
her  claim  of  dower,  she  shall  be  put  to  her  election;  which  shall  l^  deter- 
mined  bj  plain  and  explicit  acta,  under  a  fhU  knowledge  of  the  circum- 
stances of  &e  testator,  and  of  her  own  rights.    Duncan  v.  Duncan's  ex*n.    S02 

X  Where  the  implication  is  strong  and  necessary,  that  the  wife  shall  not  have 
both  the  devise  and  dower,  or  where  the  devise  is  inconsistent  with  her 
claim,  she  shall  be  put  to  her  election.    Hamilton  ▼.  Buckwalter.  SSV 

8.  Where  one  is  bound  to  do  an  act,  or  pay  money  at  a  day  certain,  though 

after  the  day  the  election  of  the  obligor  is  gene  at  law,  yet  in  a  hard  case 
equity,  it  seems,  would  relieve.    Wilson's  adm'rs.  v.  Lewis  et  aL  466 

ERROR,  WRIT  OF  ERROR. 

1.  Court,  on  error,  will  not  reverse  a  Judgment  entered  in  the  Common  Pleas, 

where  no  rule  to  plead  had  been  entered,  and  it  did  not  appear  when  the 
dedaration  was  filed.  Melchior,  in  error,  v.  Ralston.  -  -  154 

2.  Writ  of  error  will  not  lie  on  the  dissolution  of  a  fordgn  attachment  by  the 

court  below ;  nor  on  many  summary  prooeedin|8,  as  discharging  a  defen- 
dant on  common  bail,  moderating  bail,  receiving  justification  of  bali, 
kc — So  in  the  case  of  a  privileged  person  held  to  bfdl  on  an  arrest.  Miller, 
in  error  v.  Spreeher.        ....  .  .  IM 

ESTATE,  REAL  AND  PERSONAL. 

1.  Personal  estate  of  testator  shall  not  go  in  ease  of  mortgaged  premises  devis- 
ed, so  as  to  defeat  the  specific  or  asbertained  pi>cuniary  legacies,  or  any 
part  thereof;  aliier^  ot  the  residuum.  Ruston*8  executors  v.  Ruston.  64 

%,  Where  lands  have  been  directed  to  be  sold  by  the  Orphans*  Court,  for  pay- 
ment of  debts  of  an  intestate,  SBc  the  surplus  shall  be  distributable  as  real 
estate.  DiUer  v.  Toung.  .....  261 

ESTATE  TAIL.    (See  Devise,  No.  1,    Contingent  Remainder,  No.  %    Convey* 
ances,  No.  4.) 

ESTREPEMENT. 

1.  Writ  of  estrepement  does  not  issue  of  course ;  but  must  be  founded  on  an 
aflldavit  But  on  application  to  a  judge  in  vacation,  he  may  direct  the 
rule.    Dickinson's  leme  v.  Nidiolson.  ...  iSl 

EVIDENCE. 

1.  The  court  will  go  great  lengths  in  receiving  evidence  in  the  case  of  frauds. 

Shaw  V.  Wallis.  ......  17 

2,  An  executor,  defendant,  is  a  competent  witness  to  prove  the  state  of  papers 

offered  in  evidence,  when  he  found  them,  and  where  they  were  found^  from 
the  necessity  of  the  case.  Luken's  ex'rs  v.  Dehaas's  ex'rs.  -        -         67 

6.  But  papers,  purporting  to  be  cancelled  bonds,  cannot  be  received  in  evi- 
dence wiUiout  proof  that  ihej  once  existed  as  bonds.  •  -  ib. 

4.  On  the  plea  of  payment  to  a  bond,  with  leave,  fta,  evidence  shall  not  be  re- 
ceived to  overhaul  a  report  of  referees,  confirmed  by  a  court  of  comp^ 
tent  jurisdiction.    M'Pherson's  administrators  v.  Hamilton.  -  40 

6.  In'  a  debt  on  a  judgment,  by  executors,  defendants  shall  not  give  in  evid- 
ence, under  the  plea  of  payment  that  the  plidntiff's  testator  hi^  renounced 
his  interest  in  certain  lands  of  the  defendants',  and  that  his  devisees  have 
since  sold  part  of  them.  Lukens  v.  Callender's  executors.  91 

6.  Certificate  of  the  surveyor  general  and  receiver  general,  not  on  oath,  re» 

specting  the  practice  of  the  luid  ofliee,  no  evidenoe.  Lowrey's  lessee  t- 
Oibson.  .....  -  .  61 

7.  Vacating  warrants  have  generally  issued  under  spedal  equitable  drcnm- 

stances,  which  will  be  presumed,  after  a  lenght  of  possession,  without 
podtive  evidence.  ...••.  ib. 

6.  Order  of  the  board  of  property,  respecting  the  survey  under  which  one  of 
the  parties  claims,  may  be  read  in  evidenoe,  though  the  etutmi  was  filed  bj 
a  third  person.  "Dunning's  lessee  v.  Washmudk 

9.  Recital  in  a  sheriff's  deed  no  evidenoe  of  his  authority  to  sell  lands,  unless 

the  judgment  is  produced,  and  also  Uie  executions,  since  26th  March  1766. 
Wilson^  lessee  T.  M'Vesgh.  •  .  • 
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10.  Declarations  of  the  taireyor  general  shall  not  be  giren  in  evidence,  re- 
specting the  return  of  a  sarrey.    Drinker's  lessee  ▼.  HolUday.  -  8 

11.  Field  notes,  draft,  or  retnrn  of  surrey,  are  mere  evidences  of  a  surrey ;  the 
actual  lines  nin  on  the  gpround  constitute  the  survey.  -  lb.  89 

ISb  Where  one  has  sold  the  same  lands,  to  cmferent  persons,  his  expressions 
before  the  second  sale  are  evidence  against  the  second  vendee ;  o/ifer,  of 
his  declarations  of  what  passed  between  him  and  such  second  vendee. 
Steward's  lessee  v.  RicharidBon.  .....         $9 

18.  No  vendor's  declarations  can  be  reoeired  in  evidence  to  invalidate  his 
own  act ;  yet  independent  fkcts  may  be  proved,  or  the  expressions  of  the 
parties  to  show  a  tuppreBdo  vert  or  alleffaiio  falsi,  though  every  con- 
cealment will  not  invalidate  a  contract.  •  •  •  ib«   91 

14.  A  deposition  in  pursuance  of  a  role  of  court,  shall  be  read  in  evidence, 
without  proof  or  notice,  where  the  party  has  attended  and  cross  examined 
the  witness.    Porter's  lessee  v.  Johnson.  .  ...         92 

15.  The  strict  rules  of  evidence  do  not  apply  to  mercantile  cases.    Arnold 

y.  Florence.  ...•••..        98 

16*  Where  evidence  does  not  support  the  dedaiation,  the  court  will  nrjed 
it.    Anderson  V.  Hayes.  ...•••  96 

17.  Where  in  covenant,  plaintiif  avers  performance,  he  is  bound  to  prove  it. 
Neave  v.  Jenkins.  •..••••         107 

18.  The  plea  of  covenants  performed  admits  the  execution  of  the  instrument^ 

but  not  the  pluntifTs  performance  of  his4>art  of  the  agreement.  lb. 

19.  Where  it  appears  by  positive  prool^  that  a  deposition  has  not  been  taken 
according  to  notice,  it  shall  be  overruled.    Whitehill's  lessee  v.  Lousey 

et  al.  .......  .  109 

SO.  Underhand  agreements,  contrary  to  agreements  on  marriage,  are  void; 
yet  the  court  will  not  reject  the  evidence  of  such  subsequent  agreements, 
Dut  dellare  their  operation.  .....  ib. 

21.  A  settled  account  between  other  praties,  is  not  evidence  against  a  defend- 
ant. Steel  V.  Duncan's  adm'rs.  •  .  .  •  .       118 

22.  On  an  indictment  for  conspiracy  in  inveigling  a  young  girl  from  her 
mother's  house  by  false  pretences,  and  procuring  the  maniac^  cere- 
mony to  be  recited  between  her  and  one  of  the  defendants,  sre  being 
drunK,  the  girl  is  a  competent  witness ;  and  a  subsequent  carrying  her 
off  ¥rith  force  and  threats  may  also  be  given  in  evidence.  Bespubhca  v, 
Heviceetal.  ...••...    114 

28.  A  sale  under  an  order  of  Orphans'  Court  may  be  proved  by  parol  evi* 
dence,  without  a  return  thereofl  Bham  v.  North.  .  .  117 

24.  One  entering  a  location  in  the  name  of  another,  it  shall  be  presuned  to 
be  for  the  use  of  the  applier :  but  this  presumption  may  be  repelled  by 
reputation.  Fogler's  lessee  v.  Evig  et  aL  .  119 

26.  A  stranger  shall  not  prove  the  contents  of  a  deed,  without  bringing 
himself  fully  within  the  rules  of  law.  .  .  .  .  ib. 

26.  An  original  corporation  book  is  good  evidence.  Fleming  v.  Wallace.      120 

27.  An  assignment  of  an  application  for  lands,  sent  to  the  deputy  surveyor, 
and  possession  accompanying  it  though  only  28  years  and  6  months  old, 
read  in  evidence  without  ^ving  an  account  of  the  subscribing  witness 
thereto,  another  person  bemg  present  at  the  execution  therecSl  £ver- 
ley's  lessee  v.  Stoner.  ....  •  .  123 

28.  Asmall  book  of  field  notes  of  an  imperfect  survey,  be^pn  by  a  deputy 
surveyor,  allowed  in  evidence.    Hubley's  lessee  v.  White  et  al.  .    188 

29.  But  the  declaration  of  the  surveyor,  made  in  the  absence  of  the  parties, 
was  refused.  .......  ib. 

Surveys  in  April  1777,  by  one  who  acted  under  a  proprietary  deputy 
surveyor,  on  warrants  in  1778,  are  inofficial,  and  cannot  be  received  in 
evidence  as  appropriations  of  the  land.  .  .  .  ,         ib. 

81.  So  of  a  general  draft  of  the  lands  by  such  person.  .  .  ib. 

82.  Declarations  of  a  party  who  has  released  his  interest,  shall  not  afterwards 

be  given  in  evidence,  to  invalidate  his  sale,  or  title.  .  .  ib. 

88.  A  patent  obtained  bv  a  defendant  in  an  ejectm9nt>  after  the  suit  brought 
shall  not  be  received  in  evidence.  .  •         •,  .  .lb. 
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84.  Where  ft  former  will  is  attempted  to  be  set  up,  from  the  cancelling  of  a 
latter  will,  all  facts^  eyincing  the  intention  ef  the  party  therein,  ahall  be 
received  in  evidence.    Boudinot  et  aL  v.  Bradford.  -  -  170 

M.  If  a  yessel  be  conderaed  ae  a  prize  in  a  foreign  courts  yet  if  it  does  not 
clearly  appear  to  be  on  the  ground  of  being  enemy's  property,  or,  if  suoh 
a  conclusion  would  contradict  the  grounds  of  the  sentence  sudi  sentence  ia 
not  conclusive  evidence  that  the  insured  has  not  oompUed  with  his  warranty 
of  neutrality.    Yasse  v.  Ball  .....         iH 

96«  Letters  written  by  strangers  to  a  witness,  are  no  evidence  to  prove  an  inde- 
pendent material  fact ;  but  they  may  be  received  as  introductory  evidenoe. 
Lewis,  in  error  v.  Hanley^  ......       SOO 

8T»  The  notoriety  of  an  adverse  claim  Ia  the  ndghbbrhood,  may  ba  shown 
in  evidence.    Davie's  lessee  ▼•  Butterback.  «  Sll 

M.  On  general  principles,  a  party  is  conolnded  by  the  linee  ef  his  patent.  ib. 

89.  Depositions  taken  in  the  presence  of  both  parties,  to  prove  Ae  lines  of  an 
old  surveyy  thoagh  taken  before  any  cause  wia  pending  in  c«a%  may  ba 
•  read  in  evidence.    IContgomery's  lessee  v.  Dickey.  -  -  %l% 

40i  When  a  deposition  Mfen  to  books  of  aeoaunt,  copfas  of  ^heift,  at  least, 
should  be  produced,  properly  authenticated,  to  enCitie  the  wfaola  deposi* 
tion  to  be  read  in  evideaoe.    Ohristie  v.  NageVs  exeeolor.  218 

41.  A  survey  adopted  by  the  land-office,  though  not  made  by  the  regalar  ofioer 
may  be  fead  in  evideaoe.    Shield's  lessee  v.  Bnnhannan  at  aL        •        818 

— (3o  in  Fttfltott's  lessee  v.  ITllahon,  pa.  846.) 

48.  A  deed  acknowledged  in  17S8,  before  a  membef  of  the  fSiqweme  Sxecntite 
Council,  cannot  be  read  in  evidence  without  other  proof.  -         •         ib. 

48.  Improvements  on  lands  noi  purchased  of  the  Indians,  or'  made  after  the 
treaty  at  Port  Stanwix,  and  befox^  the  opening  of  the  land  oflSoe,  on  ^ 
April  1769,  not  allowed  in  evidence.    Sherer's  lessee  v.  IflWland.      -      284 

44.  Hoiiey  given  to  a  surveyor  to  enter  a  eaveat  against  a  stirvey,  and  he  neg- 
lecting to  do  it,  no  evidence  against  a  third  person.  ib. 

46.  Depositions  taicen  between  the  same  parties  on  a  caveat  before  the  Board 
of  Property,  not  allowed  in  evidence,  though  the  witnesses  were  cross  ex- 
amined, and  are  since  dead.    Montgomery's  lessee  v.  Snodgrass.        -        280 

^(8o  in  De  Haas's  lessee  v.  Oalbreath,  pa.  818.) 

48.  Kor  a  deposition,  sworn  to  before  referees,  in  a  former  soit  between  same 

•    parties.     Starret's  lessee  v.  Chambers.  882,  n. 

47.  Condemnation  of  goods  in  the  District  Court  of  the  United  Statea  is  con- 
clusive ;  and  the  propertf,  or  right  of  seisure  cannot  be  agam  tried  in  an 
action  of  tresspass  sgainst  the  excise  olBoer.    Buchanaan  v.  Biggs.       -    282 

46;  A  justification  in  slander  must  be  confined  to  lihe  words  dhafged  to  have 

been  spoken.    Frederitze  r.  Odenwalder.  •  -  -        -        242 

49.  Evidence  shall  not  be  received  of  the  party*8  intentSons,  to  assist  an  inde- 
scriptive  application,  but  his  intentions  may  be  given  in  evidenoe  against 
him.    Galbraith's  lessee  v.  Maus.  .....        844 

60.  Original  notes  of  a  survey,  found  among  the  oiBdal  papers  of  the  deputy 
surveyor,  may  be  read  in  evidenoe :  but  an  indorsement  thereon  that  it  ba^ 
longed  to  the  surveyor,  or  his  deolarations  that  he  made  no  actual  survey, 
fhiiu  not  be  given  in  evidence  to  affect  boiMfkh  purchasera  wlio  do  not 
claim  under  him.    Funston's  lessee  v.  M'Manon.  ....     S4& 

61.  The  day  book  of  a  consignee  is  evidence  to  prove  the  expences  of  the  out- 
fit of  a  vessel  in  a  foreign  port.    Seagrove  v.  Redman  et  al.        -  264 

68.  Abstracts  from  the  books  of  merchants- abroad,  are  evidence  to  prove  the 
shipment  of  goods ;  but  they  must  be  supported  by  other  proof.  BeU  et 
al.  V.  Keeley.  .......  .        86fi 

53.  Lands  of  an  intestate,  valoed  br  an  order  of  Orphan's  Court,  and  sold 
by  his  daughter,  evidence  may  So  given  of  tibe  illegttimaqy  ef  such  daugh- 
ter.   Davis  v.  Houston.  •••... 


64.  Where  there  is  no  ambiguity  in  an  ajmemenU  parol  evidence  shall  not 
be  admitted  to  show  the  intention  of  the  partieB,  according  with  its  le- 
gal operation.    Litle,  in  error  v.  Skiles't  assignees.  .  •  295 
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65.  The  nsage  of  the  land  office,  and  the  practice  of  the  deputy  surveyors,  in 
early  times,  to  make  surveys  without  v^arrants,  on  heme  paid  certain 
sums  of  money,  will  be  received  in  evidence.  Woods^  lessee  v.  Gal- 
breath.  ........  806 

66.  Copy  of  a  deed  evidence,  where  a  reasonable  account  has  been  given  of 
the  original.    Leather  et  al.  v.  Leather  et.  al.  .  .        810 

67.  The  marked  trees  and  lines  of  survey  shall  govern ;  not  the  return  of  sur- 
vey, which  is  only  evidence  of  it.    Gh>lder  v.  Fleming.  .         •         811 

68.  A  minute  conformity  to  the  laws  must  be  proved  in  sales  for  non-pay- 
ment of  taxes,  in  order  to  vest  a  good  title.    Toung  v.  Martin.        .        812 

69.  Papers  found  in  the  office  of  the  deputy  surveyorof  the  district,  and  in 
his  hand-writing,  may  be  given  in  evidence  to  impeach  his  return  of 
survey.    Adams's  lessee  v.  Goodlander.  813 

60.  On  articles  of  agreement  for  the  sale  of  lands,  if  the  vendor  has  made  a 
conveyance  to  a  third  person  afterwards,  it  may  be  read  in  evidence, 
though  such  third  person  has  not  been  made  a  co-defendant.  Dearmond's 
lessee  v.  Robinson  et  al.  .  .  .  .  .  .        824 

61.  The  day  laid  in  the  declaration,  on  a  parol  contract,  is  not  material  on 

evidence.     Stout  v.  Rassel.  •  .  .  .  •  884 

62.  In  a  8|>ecial  action  on  the  case,  if  a  different  contract,  is  proved  from 
that  laid  by  the  declaration,  the  plaintiff  fails.    TJmbehocKer  v.  Rassel.  889 

68.  Contents  of  a  deposition  lost,  refUsed  in  evidence  under  certain  circum- 
stances.   M'Caliey*s  lessee  v.  Franklin.  ....         840 

64.  On  a  motion  to  set  aside  an  execution,  parol  evidence,  to  vary  and  con-* 
tmdict  a  deed,  cannot  be  received  in  evidence,  any  more  than  on  a  trial 
by  jury.    Plankinhorn  v.  Cave.  .....       870 

66.  Ex  parte  affidavit  refused  in  evidence  on  such  motion.  .  .       ib. 

66.  Lnprovements  on  lands  not  purchased  from  the  Lidians  before  1768,  and 
not  duly  followed  up,  anitno  residend%  and  where  the  party  has  not  re- 
moved m  consequence  of  the  governor's  proclamation  of  24th  February 
1768,  not  received  in  evidence.    Kurden  s  lessee  v.  Ohaffen  et  al.      .      489 

67.  The  certificate  of  Virginia  commissioners  is  not  conclusive  evidence 
against  a  Pennsylvania  claimant,  but  may  be  controverted.  Hyde  lessee 

V.  Torrence.  •  .  .....  440 

68.  The  allegata  and  probata  must  correspond.  Therefore,  on  a  guantum  va/- 
ebant  for  service,  if  narr.  state,  that  it  was  in  consideration  of  plaintiff 
agreeing  to  serve  for  a  certain  time,  that  agreement  must  be  proved. 
Philip,  a  negro,  and  wife  v.  Kirkpatrick.  .  ...       444 

69.  Copv  of  survey  alone  can  ascertain  when  it  was  made,  and  parol  proof 

in  tnis  particular  cannot  be  received.    Dawson's  lessee  v.  Laughlm.       446 

70.  Parol  proof  will  not  be  allowed  to  contradict,  or  vary  the  certificate  of 
Virginia  commissioners,  which  must  be  judged  of  by  its  own  words. 
Jones's  lessee  v.  Park  et  al.  .  '  .  .  .  448 

71.  Sheriff's  deed  of  lands  may  be  read  in  evidence,  though  acknowledged 
after  ejectment  brought.    Duncan's  lessee  v.  Robeson.  .        .         464 

72.  Parol  evidence,  may  be  received  to  designate  the  claim  of  another,  called 
for  in  a  location,  but  not  to  set  up  an  independent  right  to  lands  claimed 
under  a  military  permit,  not  produced,  and  where  an  office  right  has  not' 
been  taken  out*^in  a  reasonable  time  afterwards.  .  .         464 

78.  A  sheriff's  deed  may  be  read  in  evidence,  though  not  acknowledged  in 
court,  after  a  great  lapse  of  time :  but  it  is  liable  to  every  other  excep- 
tion.   Moorhead's  lessee  v.  Pearce.  ....  466 

74.  The  proof  of  the  existence  of  a  venditioni  exponas,  on  which  sheriff  has 
sold  lands,  may  be  supplied  by  circumstances.  .  .  .         ib. 

76.  In  crtm.  con,  where  the  injury  is  stated  to  have  been  committed  within 
certain  days  ;  proof  of  improper  f^Mdoms  must  be  first  had  within  the 
limited  period.    Gardiner  v.  Maderia.  ....         466 

76.  A  deed  produced  bv  the  adverse  party  on  notice,  shall  be  presumed  to 
have  been  executed,  and  read  in  evidence  without  fUrther  proof.  Frantz 

¥.  Harman.  ........     478 

77.  In  slander,  the  plaintiff  having  proved  the  words  laid,  may  give  evi-^ 
dence  of  other  words  of  the  same  nature  at  different  times,  to  show  ill 
will  in  the  defendent.    Shock  v.  M'Chesney.  .  .  .         478 

Vol.  n.  88i 
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76.  B»  parte  dspo^tions  are  no  evidaiiM  to  eftabUsh  «i  iadependMii  titi»; 

but  may  be  read  to  eBtablish  mere  boundary,  or  by  way  of  corroboration 
of  testimony,    sturgeon's  lessee  v.  Waugn.  •  .  476 

79.  On  an  indictment  for  peiiury  on  a  trial  at  Nisi  Priu$f  tiie  potUa  must  be 
|>rodaced  in  evidence,    nespublica  v.  Ocas  et  al.  .  470 

80.  The  testimony  of  a  witness,  ^since  dead,^  on  a  question  of  bail  before  a 
Judge,  is  to  be  considered  as  nis  declaration  in  pais^  in  the  presence  of 
the  party,  and  can  only  be  received  in  evidence,  so  fiur  as  such  party 
agreed  to  it.    Jackson  et  aL  v.  Winchester.  .  .  629 

81.  The  cop7  of  the  records  of  a  court  of  Georgia,  not  having  a  seal,  nor 
eertifled  according  to  the  act  of  congress  of  Idth  Kay  11  w^  may  be  re* 
eeived  as  prima  fiteie^  but  not  as  conclusive  evidence.  Olden's  adminis- 
trators v.  Field.  682 

EXBOUTION. 

1.  Execution  cannot  be  levied  on  lands  which  defendant  got  by  purchase 
after  the  judgment,  if  he  aliened  them,  hcna  fid%,  before  ezecutton. 
Bundle  et  al.  v.  Ettwein.  ......        28 

2.  A  party's  interest  in  a  ground  rent  deed,  majr  be  taken  in  execution,  and 
sold  by  the  sheriff;  all  possible  tK>ntinffent  titles  to  lands^  accompanied 
with  a  real  interest,  nmy  be  seised  andsold.    Hurst  v.  Lithgrow.         24—6 

j  8.  Leaving  a /I.  /a.  at  the  sheriff's  office,  or  at  the  house  where  he  usually 

I  transacts  nis  business,  is  equivalent  to  a  deliveiv  thereof  to  him.    SGfflin 

I  v.Will.  .  .  .  .  .  .  .  .  177 

4.  On  a  report  of  referees  ffled  in  the  prothonotary's  office,  execution  cannot 
be  issued  within  the  four  days,  or  before  notice  given  to  the  advecae  par- 
ty.   Barry  v.  Affleck.  ......  874 

6.  The  court  will  not  set  aside  a>I.  /a.  executed  on  lands,  at  the  plaintiff's 
instance,  without  some  ground.    Hunt  v.  M'Clure.  .  .  887 

6.  Where  goods  levied  on  have  not  been  removed  by  the  sheriff  the  plahitiff 

doet  not  lose  his  lien.    Oox  v.  M'Dougal.  •  •  434 

—So,  in  Webster's  ex'rv.Wallis 624 

7.  An  inouisition  is  not  necessary,  ppvious  to  the  sale  of  unimproved  lands 

leviea  on.    Duncan's  lessee  v.  Kobeson.  ....      464 

8.  The  proof  of  the  existence  of  a  venditioni^  which  cannot  be  found,  mi^ 

be  supplied  by  circumstances.    Monhead's  lessee  v.  Pearce.  .         456 

9.  The  law  of  1700.  that  the  home-seat  of  a  debtor  shall  not  be  sold  until 

one  year  after  judgment,  is  now  obsolete,  and  not  practiced  under.  ib. 

10.  The  general  rule  is,  that  the  sheriff  should  sell  different  houses,  or  tracta 
of  land,  separately.  If  he  does  otherwise,  the  sale  will  be  set  aside  by 
the  court,  unless  there  can  be  shown  a  clear  exception  to  the  general 
rule.    Byerson  et  al.  v.  Nicholson.  ....  616 

11.  But,  a  sale  b^  a  sheriff  of  two  undiyided  third  parts  of  three  contigu- 
ous houses,  m  one  lot,  confirmed  by  the  court.    Prior  v.  Britton.  619 

BXECUTOB. 

(See  Administrator,  Assets.) 

EXBOUTOBY  DEVISE. 

(See  Contingent  Bemainder.) 

BXTINOUISHICENT. 

1.  A  note  given  by  a  debtor,  to  the  agent  of  his  creditor,  for  goods  sold,  in 
order  to  obtain  a  discount  thereon,  and  afterwards  given  up  throng  mia- 
xepresentation  of  the  drawer,  is  no  extinguishment  of  the  original  debt. 
Lewis  in  error  v.  Manly.  ...•••       200 

F 

FEBET,  HIGHWAT,  BOAD. 

1.  A  review  of  a  road  is  a  matter  of  right :  but  a  re-review  is  necely  in  the 
discretion  of  the  sessions.    Strasbuig  Boad  to  Black's  Qtv^ 

FOUaUOM  BNTBY  AlO)  DETAINEE. 

1.  Evidence  of  force  aeunst  a  lessee  for  years,  will  not  wanmnt  a  conviction 
on  an  indictment  for  forcible  entzy  and  detainer,  stating  it  to  be  agidnat 
the  fireehold  of  the  landlord.    Bespublica  ▼.  Sloane.  .  •       92S 


FOBCIBLB  ENTRY,  &q.]     (  608  )  [INSURANCS. 


2.  Nor  where  it  U  stated  to  be  i^inat  one.  when  there  are  two  foint-tenftnte  ib. 
FORGSBT. 

1.  In  ftn  indictment  for  forgery,  the  parhr  attempted  to4>e  ii^ured  is  a  wit- 
ness ;  but  the  indorser  of  a  counterlleit  note  cannot  be  received  as  a  wit- 

ncM,  unless  he  has  paid  or  taken  up  such   counterfeit.    Bespublioa  v. 
Boss.  ...  •  .  .  .  .  .1 

FOBFKITUKE. 

1.  A  small  matter  of  dutiable  or  prohibited  goods  will  not  condenm  a  vessel. 

Vasse  Y.  Ball 178 

2.  Condemnation  of  goods  in  a  court  of  the  United  States  is  conclusive,  and 

the  property,  or  right  of  seizure  cannot  be  again  tried  in  an  action  of 
trespass  against  the  excise  ofllcer.    Buchanan  v.  Biggs.  •  .     232 

H 

HABEAS  CORPUS. 

1.  Defendant  to  effect  ^lay,  shall  not  remove  the  cause  by  habeoi  corpus, 

returnable  on  the  second  return  day  of  the  succeeding  term.  Proul's 
lessee  v.  Keigler.  .......       241 

2.  On  a  ht^€aa  earmu,  where  it  clearly  appears  that  a  wrong  person  has  been 

arrested  and  ddprived  of  his  liberty,  court  will  interpose  immediately 
for  his  relief;  but  where  it  ia  dubious,  a  Juiy  must  decide.  Bespubliea 
V.  Gaoler  of  Philadelphia.  .  .  .  .868 

8.  On  a  habeas  corpus  ad  subjiciendum,  Supreme  Court  has  no  jurisdiction 
to  discharge  a  narty  arrested  by  process  out  of  the  courts  of  Common 
Pleas.    RespubliQav.  Gaoler  of  Philadelphia.  .  .  «       849 

HEIB. 

(SeeDesoent.) 

HIGHWAY. 

(See  Ferry.) 

I&J 
INPIOTMBirr,  INFORMATION. 

1.  A  conspiracj  is  an  indictable  offence,  though  nething  be  done  in  ponu* 

anoe  of  it.  Bespublioa  V.  Ross.  .  •  .  •  1 

2.  An  information  la  nature  of  a  quo  warrmntot  beiog  now  used  to  try  a 

mere  civil  ri^t,  is  not  prohibited  by  the  state  constitution ;  and  will 
be  rranted  when  a  feir  doubt  is  raised,  and  the  parties  come  in  due  time 
with  dean  hands.  RespubUcav.  Wray.  ....      429 

'8.  One  bound  over  to  answer,  who  attempted  to  influence  a  sheriff  to  sum- 
mon particular  jurors  for  the  trial  of  a  cause.  Culbertson's  lessee  v. 
Martin 448 

4.  Two  defepdanta  cannot  be  joined  in  an  Indictment  for  peijury :  it  is  a 
distinct  act  in  each.  RespnoHeav.  Gossetal.  ,  •  .         479 

INSOLYBNT  ACTS  ANDDSBTOBS. 

1.  '*The  stronr  presumption  ef  fraud  "  which  nsi^  detain  an  insolvent  deb- 
tor in  confinement,  must  be  confined  to  his  not  delivering  up  his  estate 
to  his  creditors.  Mayo's  case.  .81 

2  The  words,  "  five  pounds  in  value,"  in  the  oath,  refer  to  the  value  of  the 
articles  in  1729 ib. 

8.  A  creditor  is  a  witness  to  prove  a  fraud  in  the  case  of  an  insolvent  debtor. 
Green's  case.  .......  166 

.4.  A  man  in  declining  circumstances,  who  makes  conveyances  to  his  children, 
to  the  prejudice  of  his  creditors,  is  excluded  from  the  benefit  of  the  acta 
of  insolvency.  E»  parte  Blur  M'Clenachan.  .  .  .         60Z 

INHUBAKCB. 

1«  When  an  twdenvriter  tea  it  in  Ui  power  to  proenre  iiilelliMw^  Ike  is 
•boond-to  obtain  it  himself:  Yasse  v«  BaU.  .  «  •  178 


INSURANCE.]  (  604  )  [JUDGMENT. 


2.  If  a  vessel  be  commended  as  prize  in  a  forrign  court,  yet  if  it  does  not 
clearly  appear  to  be  on  the  CTound  of  being  enemy's  property,  or,  if  such 
a  conclusion  would  contnSict  the  grounds  of  the  sentence,  such  sen- 
tence is  not  conclusive  evidence  that  the  insured  has  not  complied  with 
his  warranty  of  neutrality.  .....  ib. 

8.  When  a  policy  of  insurance  expresses,  that  the  loss  shall  be  paid  three 
months  after  proof  made  thereof,  a  suit  cannot  be  supported  until  three 
months  have  elapsed.  Camberling  v.  M'Call.  .  .  .         281 

4.  QucBTCf  whether,  when  a  ship  insured  has  not  been  heard  of  above  six 
months  after  her  sailing,  an  abandonment  to  the  insurers  must  precede 
the  right  of  recovery?  ......  ib. 

6.  Warranty  in  a  policy  of  insurance  must  be  strictly  complied  with.  Mur- 
gatroyd  v.  Crawford.  ......  420 


I 

INTEREST. 


1.  It  Is  not  a  matter  of  course  that  rent  in  arrear  should  pay  interest,  though 

secured  by  deed.  Smith's  executors  v.  Montgomery.  .  .  72 

2.  Vexation  and  unreasonable  delay  would  subject  a  debtor  to  the  payment 

of  interest,  in  an  action  for  goods  sold  and  aelivesed.  Christie  v.  ^agle'e    / 

executor.  ......  .  .        213 

INTESTATE  DISTRIBUTION. 

1  Where  lands  have  been  directed  to  be  sold,  by  the  Orphans'  Court  for 
payment  of  debts  of  an  intestate,  &c.,  the  surplus  shall  be  distributable 
as  real  estate.  Diller  v.  Young.  .  ,  .  .  .        261 

2.  Lands  of  an  intestate,  valued  by  an  order  of  Orphans'  C^urt,  and  sold  by 
his  daughter,  evidence  may  be  given  of  the  illegitimacy  of  such  daugh- 
ter. Davis  V.  Houston.  .  .  .        '   .  .  ,  289 

8.  No  child  of  an  intestate  can  defeat  t'.ie  operation  of  the  law  respecting 
the  appraisement  of  lands ;  but  their  vendees,  or  judgment  orediton 
have  a  lien  on  the  child's  proportion  of  the  valuation  money.  Diermond't 
lessee  v.  Robinson  ......  324 

4.  Children  entitled  to  the  distribution  of  lauds  appraised,  bound  to  give  re- 
funding bonds  under  proper  circumstances.  .  .  824 

6.  Under  the  act  of  1705,  '*  for  better  settling  of  intestates*  estates,"  the  real 
estate  of  a  mother,  being  a  widow,  is  subject  to  the  same  rules  of  dis- 
tribution, M  that*of  a  father  dying  intestate.  Eshelman's  lessee  v  Hoke.  SOg 

6.  A  child  dying  intestate,  without  wife  or  child,  the  fiither  takes  all  his 

personal  estate.  Robinson  v.  Robinson's  executors.  .  .  525 

7.  A  brother  dying  intestate  in  1794,  (after  19th  April  1794,)  leaving  neither 

wife  nor  children  ;  his  brothers  and  sisters  of  the  half  blood  are  entitled 
to  equal  distributive  shares  of  his  personal  estate  with  those  of  the  full 
blood ;  the  act  of  19th  April  1794,  not  providing  for  this  case.  Preston  v. 
Perrel's  adnunistrators.        ^  .  .  •  .  .  .  545 

JOmT-TENANCT. 

1.  Deed  to  A  and  B,  their  heirs  and  assigns,  tenendum  to  A  and  B,  their 
•  heirs  and  assigns,  and  to  the  heirs  and  assigns  of  the  survivor  of  them 

forever,  passes  a  joint-tenancy ;  which  may  be  severed  either  by  A'a 
assignment  of  all  nis  estate  to  trustees  to  enable  them  to  pay  his 
debts ;  or.  by  a  judgment  and  execution  had  aeainst  him  in  his  life- 
time, and  the  lands  levied  on.    Davidson  v.  Heydon.  .  .         459 

JUDGE. 

1.  Where  by  our  general  practice,  (and  In  all  cases  where  by  solemn  deci- 
sions,) British  decisions  have  become  the  landmarks  of  property,  a  judge 
is  bound  by  them,  although  he  would  not  in  the  first  instance  have  ad- 
judged them  applicable  to  us.  Ruston's  executors  v.  Ruston.  . .        69 

— ^And  see  Hunter  v.  Blodget.  .....         481 

JUDGMENT. 

1.  Execution  cannot  be  levied  on  lands  which  defendant  got  by  purchase 
after  the  judgment,  if  he  aliened  them,  bona  JUU,  bcaoie  executiaii. 
Bundle  et  aL  v.  Ettwein.  ••••••        28 


JUDGMENT.]  (  606  )  [LANDS,  Ac. 

2.  Court  on  error  will  not  reyerse  a  Judgment  entered  in  the  Common  Pleas, 
where  no  rule  to  plead  had  been  entered,  and  it  did  not  appear  when 
the  declaration  was  filed.  It  having  been  the  practice  to  enter  judg- 
ments without  rules  to  plead.  Melchior,  in  error,  v.  Ralston.  .      154 

8.  Judges  bound  to  consider  the  judgments  of  a  court  to  be  ri^ht  and  just : 
and  in  a  much  stronger  degree  by  the  laws  of  the  union,  when  the  judi- 
cial proceedings  of  a  court  of  a  sister  state  come  before  them.  Nixon  v. 
Young.  .•..,.•.  J61 

JURY,  JUROR  VERDICT. 

1.  The  list  of  forty-eight  persons  prepared  for  striking  a  special  jury  should 

be  superior  to  all  exceptions.  Ross  and  Yaughan^s  lessee  v.  Eason.         126 

2.  Tales  awarded  for  defect  of  special  jurors.  Hubley's  lessee  v.  White.         183 

8.  A  jury  has  not  the  power  of  determining  in  what  cases  the  depreciation 
act  does  not  apply ;  but  it  is  the  province  of  auditors.  Leaven's  adminis- 
trators v.  Frey.  •  .  .  .  .  .  .       .    820 

4.  Court  are  confined  to  the  facts  found  in  a  special  verdict,  and  will  render 
judpnnents  on  it,  if  substantially  good,  though  inartificiidly  worded.  In 
lessee  v.  Blanchard.  ......  648 


LANDLORD  &  TENANT. 

1.  Landlord  is  entitled  to  the  rent  due  to  the  time  of  sheriff's  levying  on  hia 

tenant's  goods  found  on  the  premises,  provided  it  does  not  exceed  one 
year.  West's  adm'rs.  v.  Sink.  .....  274 

2.  Landlord  cannot  support  an  ejectment  a^nst  his  lessee,  without  a  for- 

feiture of  his  lease.    Penn's  lessee  v.  Divellin.  .  .        •         809 

LANDS,  LOCATION,  WARRANT,  SURVEY. 

1.  Vacating  warrants  have  generally  issued  under  special  equitable  circum- 

stances, which  will  be  presumed  after  a  length  of  possession,  without 
positive  evidence.    Lowrey's  lessee  v.  Gibson.  ...         81 

2.  One  having  a  warrant,  and  not  following  it  up  vnth  diligence,   or  taking 

possession,  but  silently  permitting  others  to  improve,  shall  be  postponed,    ib. 

(So  in  Drinker's  lessee  v.  Holliday,  88.) 

8.  Certificate  of  surveyor  general,  and  receiver  general,  not  on  oath  respecting 
the  practice  of  the  land  office,  no  evidence.  •  .  .  ib. 

4.  Order  of  the  Board  of  Property  may  be  read  in  evidence,  respecting  the 
survey  under  which  one  of  the  parties  claims,  though  the  caveat  was 

filed  by  a  third  person.    Dunning's  lessee  v.  Washmudt.  .  86 

6.  Declarations  of  the  surveyor  general  no  evidence  as  to  the  return  of  a 
survey.    Drinker's  leseee  v.  Holliday.  ....  87 

6.  Where  a  survey  has  been  made,  injurious  to  a  party,  he  ought  to  file  his 

caveat f  or  bring  his  action  in  reasonable  time,  or  account  satisfactorily 
for  his  neglect.  .  .  .  .  .  .  .        ib,  88 

7.  Every  survey  will  be  presumed  to  be  made  by  consent  of  the  applicant, 

unless  the  contrary  appears ;  if  dissatisfied,  he  ousfat  early  to  apply  to 
the  surveyor  general,  or  Board  of  Property,  for  redress.  .  ib,  88 

8.  When  a  survey  has  been  completed,  no  new  survey  can  be  made  without 

new  directions;  and  no  bona  fide  intervening  right  shall  be  affected  by 
a  subsequent  survey.  .  .  .  .  .  .         ib.  89 

9.  Is  is  the  duty  of  a  deputy  surveyor  to  make  return  of  his  survey,  and  his 

neglect  shall  not  deieat  the  applicant.  .  .  .  .      ib.  89 

10.  Field  notes,  draft,  or  return  of  survey,  are  mere  evidences  of  a  survey,  ib.  89 

11.  To  vest  a  title  in  lands  sold  for  non-payment  of  taxes,  an  exact  and 
punctual  adherence  to  the  laws  is  necessary.  It  must  appear  that  they 
were  regularly  advertised.    Wistar's  lessee  v.  Kammerer.  .  100 

12.  One  entering  a  location  in  the  name  of  another,  it  shall  be  presumed  to 
be  for  the  iise  of  ihe  appRer ;  but  this  presumption  may  be  repelled  by 
reputation.    Fogler's  lessee  y.  Evig  et  al,  .  .  ,  119 
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18.  If  the  proprleUiy  offioem  knowing!  jr  gnnt  a  jMitent  for  lands  out  of  the 
Lidian  purchase,  it  will  enure  for  tne  benefit  of  the  mntee,  on  a  ]>ur- 
chase  of  the  lands ;  aUter,  where  it  appears  to  have  oeen  issued  with* 
out  such  knowledge.    Weiser's  lessee  v.  Hoody.  .  .  127 

14.  Settlements  on,  or  improvements  of  lands  out  of  the  limits  of  the  Indian 
purchases,  alter  the  8d  February  1708,  give  no  title  whatever;  nor  will 
they  be  suffered  to  go  to  the  jury.    Drinker's  lessee  v.  Hunter.  129 

15.  Where  lands  have  been  patented,  subsequent  surveys  thereof  are  merely 
void,  unless  in  certain  instances.  .....        ibu 

16.  Where  there  are  more  than  one  warrant,  or  order,  in  the  hands  of  the 
deputy  surveyor,  to  be  executed  on  a  river  or  creek,  it  is  his  duty  to  ad- 
here to  his  initructions,  as  to  the  proportion  of  front  on  such  river  or 

creek,  and  the  extent  back  therefirom.    Bear's  lessee  v.  Russel.  .    180 

17.  A  small  book  of  field  notes  of  an  imperfect  survey,  beron  by  a  deputy 
surveyor,  allowed  in  evidence.    Huoley's  lessee  v«  Wnite  et  al.  188 

18.  Surveys  in  April  1777,  by  one  who  acted  under  a  proprietary  deputy 
surveyor,  on  warrants  in  1778,  are  inofficial,  and  cannot  De  gii^^n  in  evi- 
dence, as  appropriations  of  the  land. — So,  of  a  general  araft  of  the 
lands  by  sucn  person.  ....  .  ib. 

19.  The  Board  of  Property  has  Jurisdiction  to  grant  a  re-survey  of  land^ 

survey<»d  in  1778,  on  a  special  grant  made  in  1769,  for  a  larger  quan- 
tity than  600  acres.  ...  .  -  ib^ 

20  A  determination  of  the  Board  of  Property,  under  the  11th  section  of  the 
act  of  8d  April  1798,  does  not  extend  to  lands  held  under  rights,  or  con- 
tracts, previous  to  tlie  passing  of  that  law.  ...  lb. 

81.  The  words  of  the  act  of  assembly  of  Ist  April  1784,  in  the  8d  section,  are 
merely  directory,  and  do  not  avoid  a  warrant  for  want  of  a  certificate  of 
two  justices  of  the  peace,  that  the  lands  were  unimproved ;  or  for  an  im- 
proper on&    Grant's  lessee  v.  Bddy.  •  -  148 

83.  A  warrant  describing  lands  particularly,  but  stating  their  situation  in  one 

county,  when  they  lie  in  another,  is  binding  on  the  commonwealtb,  after 
receipt  of  the  purchase  money.  •  -  -  -  ib. 

88.  Priority  of  application  under  the  act  of  8d  April  1798,  gives  a  certain  d^" 

greo  of  equity,  but  it  may  be  forfeited  bv  gross  laches  and  delay.  ib. 

84.  On  general  principles,  a  party  is  oonduded  by  the  lines  of  his  patent  Davis's 

lessee  v.  Butterbaok.  ......  211 

(So,  in  Funston*s  lessee  v.  M'Hahon  pa.  846.        ... 

86.  A  survey  adopted  bv  the  land  ofllce,  though  not  made  by  the  regular 
ofllcer,  may  be  read  in  evidence.  8hield*s  lessee  v.  Buchannan.  -        819 

26.  A  precise  warrant  or  application,  will  take  place  of  an  indescriptire  one, 
though  earlier ;  but  the  latter,  though  shifted  fW)m  the  spot  seemingly 
called  for,  if  fairly  surveyed,  appropriated  and  returned,  when  there  was 
no  intervening,  opposing  rights  will  hold  the  lands.  Irwin's  lessee  v.  Moore.  888 

87.  Ooavenient  oertainty  to  a  common  intent,  is  suflioieat  in  warrants,  or  ap- 

lioations.  -•  ......ih. 

88.  A  military  permission,  not  fottowed  up  by  settlement,  gives  no  prefSsrenoe 

to  lands.  ....  ----lb. 

29.  Improvements  on  lands  not  purchased  firom  the  ladians,  or  made  after  the 
treaty  at  Fort  Stanwlx,  and  before  the  opeidng  of  the  land  office  on  8d 
April  1769,  not  allowed  in  evidence.  Sherer's  lessee  v.  ITFariand.        -      284 

60.  Money  given  to  a  surveyor  to  enter  a  eavsat  against  a  survey,  and  he 
neglecting  to  do  it,  ia  no  evidence  agafnst  a  third  person.  •  -      ibu 

81.  It  is  not  necessary  that  there  should  be  a  caveat  filed,  or  hearing  before  the 

Board  ofProperty,  before  an  ^ectment  is  brought  for  lands  north  and 
west  of  the  Ohio,  Allegheny  and  Conewanga  creek.  Bond's  lessee  v.  Fits 
Bandolph.  ........     287 

88.  Actual  settlers  under  the  law  of  8d  April  1798,  must  have  a  survey  made 
as  directed  by  the  law,  before  they  can  recover  in  ^ectment.  -  ibw 

08.  Evidence  shall  not  be  received  of  the  party's  intentionSi  to  assist  an  hide- 
icriptive  ^plication ;  but  his  intentions  may  be  given  in  evidence  against 
him.    Qa&na(h*s  )6Mee  y,  Mana.  .  •  .  •  844 
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84.  A  retam  of  sunrey^  at  least,  is  necessary  to  vest  an  equitable  interest  in 
lands,  different  from  those  described  in  the  application*  Funston's  les- 
see V.  ITMahon.  -  •  ...  -  245 

Z6,  Original  notes  of  a  survey,  found  among  the  official  papers  of  the  deputy 

surreyor,  may  be  read  in  evidence :  bnt  an  indorsement  tliereon,  that  it 

belonged  to  the  surveyor,  or  his  declarations  that  he  had  made  no  actual 

^survey,  shall  not  be  given  in  evidence  to  affect  ^ona ^<20  purchasers,  who 

*do  not  daim  under  him.  •-..-.        ib» 

89.  The  usaee  of  the  land  office,  and  the  practice  of  deputy  surveyors  In 
early  times,  to  make  surveys  without  warrants,  on  being  paid  certain 
sums  of  money,  will  be  received  in  evidence.  Woods*s  lessee  v.  Oalbreath.  806 , 

87.  The  marked  trees  and  lines  of  a  survey  shall  govern,  not  the  return  of  a 

survey,  which  is  only  evidence  of  it    Toder's  lessee  v.  Fleming.        .      811 

HB.  Papers  found  in  the  office  of  the  deputy  surveyor  of  the  district,  and  in  his 
hand-writing,  may  be  given  in  evidence  to  impeach  his  return  of  survey. 
Adam^s  lessee  v.  Goodlander.  818 

80.  Improvements  withm  the  Indian  purchase  of  1768,  will  not  affect  lottery 
orders,  but  may  give  a  preference  to  lands  really  vacant,  when  made  after 
the  purchase,  and  opening  of  the  land  office.  ib, 

40.  One  putting  in  two  applications,  in  the  lottery  of  Sd  April  1760,  for  the 
same  lands,  forfeits  botli.    De  Haass*s  lessee  v.  Galbreath.  •  81S 

41.  Though  applications  are  to  be  liberally  judged  of,  yet  they  shall  give  no 
title  to  lands,  in  opposition  to  their  terms,  to  the  injury  of  others.  ib. 

42.  One  not  pursuing  his  application  with  diligence,  shall  be  postponed.  Ew* 
ing*s  lessee  v.  Barton.  •  .  .  -  -  -       \  8Ift 

48.  An  application,  whereon  the  party  has  not  attempted  to  make  a  survey,  is 
within  the  limitation  act  of  2dth  March  1786^  though  the  adverse  party 
has  obtained  a  survey  thereon.  ib. 

44.  To  give  efficacy  to  an  improvement  against  a  written  title,  under  the  law 

of  8d  April  1792,  the  former  must  appear  clearly  to  subsist  as  such,  be- 
fore the  commencement  of  the  latter.  Hepburn's  lessee  v.  Hutchinson.    '  820 

45.  Improvements  formerly  considered  as  mere  chattels,  (in  1745,)  and  sold 

as  such  in  the  course  of  administration.     Green's  lessee  v.  Creamer  et  al.  878 

46.  Improvements  on  lands  not  purchased  from  the  Indians  before  1768,  and 
not  duly  followed  up,  animo  rmidmdi,  and  where  the  party  has  not  re- 
moved in  consequence  of  the  governor's  proclamation  of  24th  February 
1768,  not  received  in  evidence.  Hurden's  lessee  v.  Chaffen  et  si  480 

47.  The  certi6cate  of  Virginia  commissioners  is  not  conclusive  evidence  against 

a  Pennsylvania  claimant,  but  may  be  controverted.  Hyde's  lessee  v.  Tor- 
rence.  ---.-.-.  440 

48.  Copy  of  a  'survey  alone  can  ascertain  when  it  was  made,  and  parol  proof 

in  this  praticular,  cannot  be  received.    Dawson's  lessee  v.  Laughlin.  446 

40.  Settlers  of  lands,  under  the  act  of  8d  April  1702,  must  obtain  surveys,  be* 
fore  they  can  recover  in  ejectment        .  ...  \\^^ 

50.  An  improvement  right  is  barred  by  the  limitation  act  of  26th  March  1786, 
if  there  has  been  no  possession  within  seven  years,  though  an  indictment 
of  forcible  entry  and  detainer  has  been  found  against  the  defendant,  and 
the  lands  tie  on  the  frontiers.    Noilly's  lessee  v.  M'Gormiok.  -  447 

51.  The  certificate  of  the  Virginia  commissioners  must  be  judged  of  by  its  own 
words.  Parol  proof  will  not  be  allowed  to  contradict,  or  vary  it.  James's 
lessseet.  Park  etaL  ......  448 

52.  Those  commissioners  never  granted  two  certificates  to  the  same  person,  un- 
less one  of  them  expressed  that  he  held  as  assignee  of  another.  ib. 

58.  Settlements  to  be  made  of  lands,  under  the  act  of  8d  April  1702,  com. 
menee  from  22d  Deoember  1705.    Morris's  lessee  v.  Neighman  et  al.         450 

54.  Where  a  settlement  has  been  prevented  by  Indian  hostUities,  the  state 
alone  can  ti^e  advantage  of  forfeitures  for  non-settlement,  by  granting 
new  warrants.  .......  ib. 

85.  Parol  evidence  may  be  received  to  designate  the  claim  of  another,  called 
for  in  a  location,  but  not  to  set  up  an  independent  right  to  lands  claimed 
under  a  ndlitary  permit,  not  produced,  and  where  an  offloe  right  has  not 
been  t^en  out  in  a  reasonable  time  afterwards.  Duncan's  lessee  v.  Rob- 
escn.  ...  •  •  a  •  454 


LANDS,  &c.]  (  608  )  [LIMITATION,  Ac 

56.  The  law  of  1700,  that  the  home  seat  of  a  debtor  shall  not  be  sold  till  a  year 
after  judgment,  is  now  obsolete,  and  not  practiced  under.  Moorhead's 
lessee  v.  Pearce.  -  -  -*-  -  -  -        450 

57.  An  improvement  abandoned  gives  no  claim ;  but  when  made  Bona  fide, 

and  duly  followed  up,  will  be  preferred  to  a  general  indescriptive  war- 
rant, without  a  survey.    Neave*d  lessee  v.  Edwards  et  aL  -  46S 

— So,  Sturgeon's  lessee  v.  Waugh.  -  -  -       •         476 

58.  The  limitation  act  of  2dth  March  1785,  bars  a  recovery  on  an  improvement, 

where  there  has  not  been  a  possession  for  seven  years  before  the  bringing 
of  the  action,  though  there  has  been  a  decision  of  the  Board  of  Property 
to  survey  the  land  for  the  improver ;  no  steps  having  been  taken  to  get 
the  lands  surveyed.     Sturgeon's  lessee  v.  Waugh.  -  -  470 

59.  The  11th  section  of  the  act  of  3d  April  1792,  does  not  apply  to  cases  of 

lands  improved  at  the  time  of  passing  that  law.  Albright's  lessee  v. 
M'Ginnis.  -  ...  .    -       .  485 

60.  On  Maryland  titles,  where  no  boundaries  are  usually  expressed,  except  the 

place  of  beginning ;  and  the  lands  are  afterwards  run  out  and  marked  by  a 
surveyor,  with  the  concurrence  of  the  party,  those  lines  shall  conclude 
him ;  and  the  variation  of  the  compass  ceases  to  have  any  influence  on 
the  limits  of  the  tract.    Emmets's  lessee  v.  Robinson  et  aL        -        -      515 

LESSOR,  LESSEE. 

1.  Landlord  cannot  support  an  ejectment  against  his  lessee,  without  a  forfeit- 
ure of  his  lease.    Penns's  lessee  v.  Divdlin  et  a1.  -  -  309 

LE6AGT,  LEGATEE. 

1.  A  legacy  or  trust  is  not  within  the  statute  of  limitations ;  but  after  a  length 

of  time  payment  will  be  presumed  ;  yet  such  presumption  may  be  rebutted 
bv  other  circumstances.     Durdon  v.  Gaskill.  -  .  -  268 

2.  htdebiiaJhis  aantmpsii  will  not  lie  for  a  legacy  against  an  executor;  alUer, 

against  a  devisee  who  receives  money  belonging  to  another  legatee.  lb. 

8.  Devise  of  lands  to  a  second  son,  and  his  heirs,  he  or  they  paying  to  a 
daughter  300/.  within  three  months  after  the  expiration  of  a  lease  under 
which  the  lands  were,  and  also  150/.  within  three  months  after  the  death  of 
testator's  wife,  (to  whom  an  annuity  of  27/.  per  anuum  was  devised  out  of 
the  said  lands  during  life,)  the  legacies  are  vested,  and  transmissible  to 
representatives,  though  the  legatee  dies  before  the  day  of  payment. 
Stone's  adm'rs  v.  Massey.  -  -  -  -  86S 

4.  A  legatee  dying  before  the  testator,  his  legacy  is  lapsed ;  and  where  a  reai- 

due  is  devised  to  several,  though  some  of  them  are  not  executors,  and  there 
are  no  words  pointing  to  a  tenancy  in  common,  and  one  of  them  dies  in 
testator's  life-time  his  share  shall  survive.  Robinson  v.  Robinson's  ex'rs.    625 

5.  Divers  devises  in  one  will,  of  the  same  thing ;  the  last  devise  shall  take  place,    ib. 

LIEX. 

1.  Qtt^ere^  Whether  in  the  case  of  a  mortgage  to  an  individual  for  the  security 

of  the  payment  of  a  sum  of  money,  the  lien  of  the  mortgage  continues,  not- 
withstanding a  sale  by  the  sheriff  under  a  subsequent  judgment,  until  he 
has  received  the  full  demand  ? — Resolved  to  be  clearly  so,  in  the  case  of  a 
mortgage  to  the  trustees  of  the  general  loan  office.  Febiger's  lessee  v. 
Craighead.  -------  42 

2.  One  agreeing  with  another  to  take  up  lands,  whereof  the  legal  title  is  to 

remain  in  himself,  with  power  of  selling  to  others,  but  to  account  to  his 
partner  for  a  certain  proportion  of  the  sales,  and  conveying  the  same  to  a 
creditor  without  notice,  for  a  pre-existing  debt,  who  sells  the  same,  the  or- 
iginal partner  has  a  lien  on  his  proportion  of  the  sales.    Irwin  v.  Singer.    2(V6 

%.  No  child  of  an  intestate  can  defeat  the  operation  of  the  law  respecUng  the 
appraisement  of  lands ;  but  their  vendees,  or  judgment  creditors,  have 
a  lien  on  the  child's  proportion  of  the  valuation  money.  Dicrmond's 
lessee  v.  Robinson  et  al.  •  •  -  -  -  824 

4.  Plaintiff  does  not  lose  his  lien,  though  sheriff  do  not  remove  the  goods  levied 

on.  Cox  v.  M'DongalL  ------  484 

LnOTATION  OF  ACTIONS. 

1.  The  act  of  26th  March  1785,  does  not  respect  sheriff's  deeds  under  com- 
missioner's sales.  Wistar's  lessee  y.  Kammerer.  '         •  -  100 


LIMITATION,  ftc]  (  609  )  [MOBTGAGB,  iSs. 

2.  Unliquidated  acoonnts  between  merchants  in  the  capadty  of  principal  and 
factor,  are  not  within  the  act  ot'  limitation.  Stiies,  in  error  t.  Donaldson.  105 

8.  A  legacy,  or  trust,  are  not  within  the  act  of  limitations ;  but  after  a  length 
of  time  payment  will  be  presumed ;  yet  such  presumption  may  be  rebutted 
by  other  circumstances.  Durdon  y.  GaskllL  .  «  .  268 

4.  Plea  of  the  act  of  limitations  added  in  trespass  for  mesne  profits.  White- 
hill^s  lessee  v.  Lousey.  ......  219 

6.  An  application,  whereon  the  party  has  not  attempted  to  make  a  surrey,  is 
within  the  limitation  act  of  26th  March  1786,  though  the  adverse  party 
has  obtained  a  surrey  thereon.  Swing's  lessee  ▼.  Barton.  -  -    818 

6.  Act  of  limitation  applies  to  a  general  ind^niaius  asnimptit^  brought  for 

moneys  under  a  settlement  by  two  administrators  in  the  Orphan's  Court. 
Gemberling  v.  Myer's  administrators.  -  -  -  -  841 

7.  If  narr.  in  ejectment  is  served  within  six  months  after  the  decision  of  a 

eaveaif  though  not  entered  on  the  docket,  will  take  it  out  of  the  11th  sec- 
tion of  the  act  of  8d  April  1792.  Nicholson's  lessee  ▼.  Wallis.  -         416 

8.  An  improvement  right  is  barred  by  the  limitation  act  of  26tb  March  1785 ; 

if  there  has  been  no  possession  within  seven  years,  though  an  indictment 
of  forcible  entry  and  detamer  has  been  found  against  the  defendant,  and 
the  lands  lie  on  the  frontiers.  Neilly's  lessee  v.  M'Cormick.  -  447 

9.  When  the  time  once  b^ins,  it  runs  over  all  mesne  acts,  such  as  coverture 

and  infancy.  .......  ib.  448 

10.  Limitation  act  bars  a  recovery  on  an  improvement,  where  there  has  not 
been  a  possession  for  seven  years  before  tiie  bringing  of  the  action,  though 
there  has  been  a  decision  of  the  Board  of  Property  to  survey  the  land  for 

the  improver ;  no  steps  having  been  taken  to  get  the  lands  surveyed. 
Sturgeon's  lessee  V.  Waugh.  -  -  -  -  .  476 

LOCATION,    (See  lands.)  ^' 

M 

MALICIOUS  PROSECUTION. 

1.  Malicious  prosecution  will  not  lie  on  a  criminal  charge,  where  no  indictment 
has  been  sent  to  the  grand  jury.  Shock  v.  M'Chesney.  :  .        478 

MARKET  OVERT. 

1.  No  marker  overt  in  Pennsylvania,  for  the  sale  of  goods.  Hardy  v.  Metzgar.    847 

MARRIAGE. 

1.  A  marriage  had,  and  the  first  husband  being  in  full  life,  a  second  marriage 
of  the  woman  is  merely  void,  though  the  first  husband  has  been  absent 
eight  or  nine  years.  Kenley  v.  Kenley.  -  -  -  .         207 

MARRUGE  ARTICLES. 

1.  Marriage  articles,  whereby  the  title  of  lands  may  be  affected,  should  be 
recoitled  in  six  months,  under  the  act  of  18th  March  1776,  in  the  prpper 
county ;  or  those  titles  shall  be  postponed  to  a  subsequent  purchase  with- 
out notice,  express  or  implied.  Fostei^s  lessee  v.  Whitehill.  .  269 

MASTER  AND  SERVANT. 

1.  To  constitute  an  indenture  of  servitude,  express  words  binding  the  servant, 

as  such,  to  the  master,  are  necessary.  Respublica  v.  Keeper  of  the  prison    . 
of  Philadelphia.  -  -  -  -  .  -  -        267 

2.  Where  an  apprentice'has  not  been  regularly  bound  by  indenture,  his  master 

cannot  support  debt  against  the  clergyman,  for  marrying  him  withotit  pub- 
lication of  banns,  or  consent  of  such  master.  Zeiber  v.  Boss.  -  821 

MORTGAGE,  MORTGAGOR,  MORTGAGEE.  ^ 

1.  Quare^  whether  in  the  case  of  a  mortgage  to  an  individual,  for  tha  se^nrHy 
of  the  payment  of  a  sum  of  money,  the  lien  of  the  mortgage  continues, 
notwithstanding  a  sale  by  a  sheriff,  under  a  subsequent  judgment,  until  he 
has  received  the  fhll  demand  ? — Resolved  to  be  clearly  so,  in  the  eade  of  a  ^ 
mortgage  to  the  trustees  of  the  general  loan  office,  though  the  (>rth.br 
affirmation  of  the  commissioners  of  the  proper  eovnty  was  notfilad  with 
the  clerJL  of  the  sessions.  Feblger's  lessee  y«  Oraif^iead.        \  -    J  42 

ToL.  u.  89 
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56.  The  law  of  1700,  that  the  home  seat  of  a  debtor  shall  not  be  sold  till  a  year 
after  judgment,  is  now  obsolete,  and  not  practiced  under.  Moorhead*8 
lessee  v.  Pearce.  -  -  -*-  -  -  -        456 

6Y.  An  improvement  abandoned  gives  no  claim ;  but  when  made  Bona  Jlde, 
and  duly  followed  up,  will  be  preferred  to  a  general  indescriptive  war- 
rant, without  a  survey.     Neave's  lessee  v.  Edwards  at  al.  -  46S 

— So,  Sturgeon's  lessee  v.  Waugh.  -  -  -       •         476 

58.  The  limitation  act  of  26th  March  1785|  bars  a  reoovery  on  an  improvement^ 

where  there  has  not  been  a  possession  for  seven  years  before  the  bringing 
of  the  action,  thougli  there  has  been  a  decision  of  the  Board  of  Property 
to  survey  the  land  for  the  improver ;  no  steps  having  been  taken  to  get 
the  lands  surveyed.     Sturgeon's  lessee  v.  Waugh.  -  -  476 

59.  The  11th  section  of  the  act  of  3d  April  1792,  does  not  apply  to  cases  of 

lands  improved  at  the  time  of  passing  that  law.  Albriglit's  lessee  v. 
M'Ginnis.  -  ...  .    -       .  485 

60.  On  Maryland  titles,  where  no  boundaries  are  usually  expressed,  except  the 

place  of  beginning ;  and  the  lands  are  afterwards  run  out  and  roarlced  by  a 
surveyor,  with  the  concurrence  of  the  party,  those  lines  shall  conclude 
him ;  and  the  variation  of  the  compass  ceases  to  have  any  influence  on 
the  limits  of  the  tract.    Emmets's  lessee  v.  Robinson  et  al.        -        -      515 

LESSOR,  LESSEE. 

1.  Landlord  cannot  support  an  ejectment  against  his  lessee,  without  a  forfeit- 
ure of  his  lease.    Penns's  lessee  v.  Divellin  et  al.  •  -  309 

LEGAGT,  LEGATEE. 

1.  A  legacy  or  trust  is  not  within  the  statute  of  limitations ;  but  after  a  length 

of  time  payment  will  be  presumed  ;  yet  such  presumption  may  be  rebutted 
by  other  circumstances.    Durdon  v.  Gaskill.  -  .  -         268 

2.  IitdebiiatHs  (xstumpsit  will  not  lie  for  a  legacy  against  an  executor ;  aliUr^ 

against  a  devisee  who  receives  money  belonging  to  another  legatee.  ib. 

8.  Devise  of  lands  to  a  second  son,  and  his  heirs,  he  or  they  paying  to  a 
daughter  300/.  within  three  months  after  the  expiration  of  a  lease  under 
which  the  lands  were,  and  also  150/.  within  three  months  after  the  death  of 
testator's  wife,  (to  whom  an  annuity  of  27/.  per  annum  was  devised  out  of 
the  said  lands  during  life,)  the  legacies  are  vested,  and  transmissible  to 
representatives,  though  the  legatee  dies  before  the  day  of  payment. 
Stone's  adm'ra  v.  Massey.  -  -  -  -  86S 

4.  A  legatee  eying  before  the  testator,  his  legacy  is  lapsed ;  and  whore  a  real- 

due  is  devised  to  several,  though  some  of  them  are  not  executors,  and  there 
are  no  words  pointing  to  a  tenancy  in  common,  and  one  of  them  dies  in 
testator's  life-time  his  share  shall  survive.  Robinson  v.  Robinson's  ex'ra.    525 

5.  Divers  devises  in  one  will,  of  the  same  thing ;  the  last  devise  shall  take  place,    ib. 

LIEX. 

1.  Qu^erey  Whether  in  the  case  of  a  mortgage  to  an  individual  for  the  security 

of  the  payment  of  a  sum  of  money,  the  lien  of  the  mortgage  continues,  not- 
withstanding a  sale  by  the  sheriff  under  a  subsequent  judgment,  until  he 
has  received  the  full  demand  ? — Resolved  to  be  clearly  so,  in  the  case  of  a 
mortgage  to  the  trustees  of  tlie  general  loan  office.  Febiger's  lessee  r. 
Craighead.  ..--...  42 

2.  One  agreeing  with  another  to  take  up  lands,  whereof  the  legal  title  is  to 

remain  in  himself,  with  power  of  selling  to  others,  but  to  account  to  his 
partner  for  a  certain  proportion  of  the  sales,  and  conveying  the  same  to  a 
creditor  without  notice,  for  a  pre-existing  debt,  who  sells  the  same,  the  or- 
iginal partner  has  a  lien  on  his  proportion  of  the  sales.    Irwin  v.  Sii^r.     266 

%.  No  child  of  an  intestate  can  defeat  the  operation  of  the  law  respecting  the 
appraisement  of  lands ;  but  their  vendees,  or  judgment  creditors,  have 
a  lien  on  the  child's  proportion  of  the  valuation  money.  Dicrmond^s 
lessee  v.  Robinson  et  al.  -  •  -  -  -  S24 

4.  Plaintiff  does  not  lose  his  lien,  though  sheriff  do  not  remove  the  goods  levied 

on.  Cox  V.  M'DongalL  ......  4S4 

LnOTATION  OF  ACTIONS. 

1.  The  act  of  26th  March  1785,  does  not  respect  sheriff's  deeds  under  com- 
missioner's sales.  Wistar's  lessee  v.  Kam'merer.  *         -  •  100 


LIMITATION,  ftc]  (  609  )  [MOBTOAGB,  iSs. 

2.  Unliquidated  accounts  between  merchants  in  the  capacity  of  principal  and 
factor,  are  not  within  the  act  of  limitation.  Stiles,  in  error  v.  Donaldson.  105 

8.  A  legacy,  or  trust,  are  not  within  the  act  of  limitations ;  but  after  a  length 
of  time  payment  will  be  presumed ;  yet  such  presumption  may  be  rebutted 
by  other  circumstances.  Durdon  t.  Gaskill.  -  .  -  268 

4.  Plea  of  the  act  of  limitations  added  in  trespass  for  mesne  profits.  White- 
hill^s  lessee  ▼.  Lousey.  ......  219 

6.  An  application,  whereon  the  party  has  not  attempted  to  make  a  surrey,  is 
withhi  the  limitation  act  of  26th  March  1785,  though  the  adverse  party 
has  obtained  a  surrey  thereon.  Swing's  lessee  V.  Barton.  -  •    818 

6.  Act  of  limitation  applies  to  a  general  indebUahu  amimptU^  brought  for 

moneys  under  a  settlement  by  two  administrators  in  the  Orphan's  Court. 
Gemberling  ▼.  Myer's  administrators.  -  -  -  •  841 

7.  If  narr,  in  ejectment  is  served  within  six  months  after  the  decision  of  a 

caveat^  though  not  entered  on  the  docket,  will  take  it  out  of  the  11th  sec- 
tion of  the  act  of  8d  April  1792.  Nicholson's  lessee  v.  Wallis.  -         416 

8.  An  improvement  right  is  barred  by  the  limitation  act  of  26tb  March  1786 ; 

if  there  has  been  no  possession  within  seven  years,  though  an  in<Uctment 
of  forcible  entry  and  detamer  has  been  found  against  the  defendant,  and 
the  lands  lie  on  the  frontiers.  Noilly's  lessee  v.  M'Ck)rmick.  -  447 

9.  When  the  time  once  begins,  it  runs  over  all  mesne  acts,  such  as  coverture 

and  infancy.  .......  ib.  448 

10.  Limitation  act  bars  a  recovery  on  an  improvement,  where  there  has  not 
been  a  possession  for  seven  years  before  the  bringing  of  the  action,  though 
there  has  been  a  decision  of  &e  Board  of  Property  to  survey  the  land  for 

the  improver ;  no  steps  having  been  taken  to  get  the  lands  surveyed. 
Sturgeon's  lessee  V.  Waugh.  -  -  -  -  .  476 

LOCATION,    (See  lands.)  ^^ 

M 

MAUGIOUS  PROSECUTION. 

1.  Malicious  prosecution  will  not  Be  on  a  criminal  charge,  where  ho  indictment 
has  been  sent  to  the  grand  jury.  Shock  ▼.  M'Chesney.  :  .        478 

MARKET  OVERT. 

1.  No  marker  overt  in  Pennsylvania,  for  the  sale  of  goods.  Hardy  v.  Metzgar.    847 

MARIUAGE. 

1.  A  marriage  had,  and  the  first  husband  being  in  fhll  life,  a  second  marriage 
of  the  woman  is  merely  void,  though  the  first  husband  has  been  absent 
eight  or  nine  years.  Kenley  ▼.  Kenley.  -  •  -  .         207 

MARRIAGE  ARTICLES. 

1.  Marriage  articles,  whereby  the  title  of  lands  may  be  affected,  should  be 
recorded  in  six  months,  under  the  act  of  18th  Mbrch  1775,  in  the  prpper 
county ;  or  those  titles  shall  be  postponed  to  a  subsequent  purchase  with- 
out  notice,  express  or  implied.  Foster's  lessee  t.  Whitehill.  -  259 

MASTER  AND  SERVANT. 

1.  To  constitute  an  indenture  of  servitude,  express  words  binding  the  servant, 

as  such,  to  the  master,  are  necessary.  Respublica  v.  Keeper  of  the  prison    . 
of  Philadelphia.  -  -  -  -  .  -  .        267 

2.  Where  an  apprenticelias  not  been  regularly  bound  by  indenture,  his  mastbr 

cannot  support  debt  against  the  clergyman,  formarr^^ikghim  withotit  pub- 
lication of  banns,  or  consent  of  such  master.  Zeiber  ▼.  Boss.  -  821 

MORTGAGE,  MORTGAGOR,  MORTGAGEE.  ^ 

1.  QiMvr^,  whether  in  the  case  of  a  mortgage  to  an  individual,  for  tha  segurHy 
of  the  payment  of  a  sum  of  money,  the  lien  of  the  mortgage  confinnes, 
notwithstanding  a  sale  by  a  sheriff,  under  a  subsequent  judgment,  until  he 
has  received  the  full  demand  ? — Resolved  to  be  clearly  so,  in  the  ea^  of  a  ^ 
mortgage  to  the  trustees  of  the  general  loan  oifice,  though  the  6^  or 
affirmation  of  the  commissioners  of  the  proper  county  was  notfiM  with 
the  derJL  of  the  sessions.  Febiger's  lessee  v.  Oraigliead.         \  *    J  42 

ToL.  u.  89 


M0BT0A6E,  &c.]       (  610  )  [PAYMENT. 


2  A.  mortgages  certain  lands  to  B.  and  aftenrarda  conyeyB  part  thereof  to  0. 
and  covenants  against  the  mortgage;  if  the  whole  of  the  lands  are  sold 
by  the  sherifi  on  the  mortgage,  the  vendees  of  G.  are  entitled  to  the  sur- 
plus, after  paying  the  mortgage  and  costs  provided  it  does  not  sarmount 
the  real  dMaagee  sustained.  Emlen'a  executors  v.  Boggs*  administrators    16t 


N 

NBOROES. 

1.  A  citizen  of  Maryland  purchasing  lands  in  Westmoreland  oounty,  in  ICaroh 
1780,  but  not  actually  residing  thereon  with  his  slaves  till  Deoember  fol- 
lowing, has  not  the  benefit  of  registering  his  slaves  under  the  act  of  18th 

April  1782,  but  they  are  entitled  to  their  freedom  on  being  brought  into 
the  state.  Respublica  v.  Blackmore.  ....  2S4 

*-So  in  John,  a  negro  man  v.  Dawson.  449 

/  NSW  TRIAL.    (See  Trial) 
NONSUIT. 

1.  The  court  will  not  direct  a  nonsuit  on  the  merits  of  a  case  upon  complicated 

matters,  both  of  law  and  foot  Hubley^s  lessee  v.  White  et  aL  14S 

2.  The  court  will  not  direst  a  nonsuit  where  the  proofs  are  variant  and  con- 

tradictory. Stout  n  Rassel  .....  SS4 


0XPHAN8*  COURT. 

1.  A  sale  under  an  Orphans*  Court  order  may  be  proved  by  parol  evidence. 

Rhamv.  North.  ....  .  .  .        nt 

2.  A  return  of  sale  may  be  made  after  the  next  Orphans'  Court  ib. 

2.  Admfadstrators  should  begin  the  sale  on  the  day  appointed,  but  may  acy  oum  it. 

4.  Where  lands  held  under  an  equitable  title,  have  been  formerly,  ( as  in  1758,) 
sold,  honajide  by  administrators,  to  pay  debts,  or  maintain  children,  with- 
out an  order  of  Orphan's  Court,  such  sales  will  be  established.  Camp- 
bell's lessee  v.  Bheim  et  aL  •  -  -  -  -  12S 

f.  Where  lands  have  been  directed  to  be  sold  by  the  Orphans'  Court  for  pay- 
ment of  debts  of  an  intestate,  &c.,  the  surplus  shall  be  distributable  as 
real  estate.    DiUer  v.  Toung.  -  -  •  •  2€1 

eraB. 

1.  The  plea  of  covenants  performed,  in  an  action  on  an  agreement,  dispenses 
with  oyer.    Litle  in  error  v.  Henderson.  ....      295 


PAKTNUL 

1.  Ib  a  suit  against  two  partners,  one  of  them  who  has  not  been  arrested,  vamr 

be  sworn  to  prove  the  quantum  of  the  demand  on  the  part  of  the  plaintUC 
But  he  is  not  compellable  to  give  evidence.    Norman  t.  Norman  et  aL       1S4 

2.  One  partner,  defendant,  cannot  call  his  co-partner  ^not  sued  )  as  a  witneat 

to  prore  the  payment  of  the  company  debt    Gardiner  et  aL  t.  Levaud.     IM 

8.  A  partnership  debt  may  be  attached  for  the  private  debt  of  the  partner,  and 
his  faiterest  therein  shall  be  bound  thereby.    M'Carty  v.  Emlen.  -       190 

PATIOENT. 

I.  A  legacy  or  trust  are  not  within  the  statute  of  limitations ;  but  after  a  length 
of  time  payment  will  be  presumed :  yet  such  presumpUon  may  be  rebai- 
ted  by  other  otroumstanoes.    Durdonv.  QasldiL       ... 


PAYMENT.]  (  611  )  [PRACTICE. 


fi.  Payment  of  a  bond  in  continental  currency,  to  the  administrator  of  a  guar- 
dian, is  good  against  the  minor.    Hoplcina  v.  Armour's  executors.  881 

8.  Acceptance  of  negotiable  instruments  on  account  of  a  prior  debt,  must  be 
taken  to  he  prima  feuney  in  satisfaction  of  that  debt,  unless  the  contrary 
be  proved.    PlanluDhom  y.  Cove.  .  -  .  .  8f# 

4.  A.  sells  to  B.  and  covenants  that  he  shall  hold  them  discharged  of  all 

former  grants,  dower,  &c ;  B.  gives  him  a  mortgage  and  bonds  for  part  of 
the  consideration  money,  which  A.  assigns  to  C.  and  dies.  His  widow 
recovers  in  dower ;  the  obligor,  under  the  plea  of  payment,  with  leave,  Ac, 
shall  be  allowed  the  value  of  her  dower  out  of  ue  consideration  money. 
Colvin  V.  Morris  et  al.  -  •  -  -  -  •  018 

PENALTY. 

1.  Where  the  penalty  of  a  contract  is  not  in  nature  of  stated  and  ascertained 
damages  on  non-performance,  the  injured  party  may  recover  damages 
beyond  the  penalty.    Graham  v.  Biclcfaam.  ...  fs 

PERJURY. 

1.  On  an  indictment  for  peijury,  on  a  trial  at  Nisi  Prius,  iheponiea  must  be 
produced  in  evidence.    Respublica  v.  Ohm  et  aL  -  -  479 

POOR. 

1.  A  pauper  gains  a  settlement  by  contracting  for  a  town  lot,  under  a  yearly 
rent  charge,  building  thereon,  and  residence,  though  he  obtains  no  deed 
for  it.    Respublica  v.  Caernarvon  Township.    Berks  county.  51 

5.  No  appeal  lies  t6  the  sessions  on  an  order  of  maintenance  of  a  pauper. 

Lampiter  Township  v.  Lancaster  Borough.  -  -       '    -  164 

PRACTICE. 

I.  Where  a  plaintiif  has  taken  a  rule  for  trial  by  a  struck  jury,  and  has  not 

proceeded  thereon,  he  is  not  entitled  to  the  costs  of  the  term.  Ewing  v.  Byers.  188 

8.  It  has  been  the  usual  practice  to  enter  judgments  in  the  dillerent  counties, 
without  taking  a  rule  to  plead ;  and  it  would  introduoe  strange  confusion 
to  reverse  them  on  that  account.     Melchior  in  error  v.  Ralston.  -      IM 

8.  Written  notice  of  a  motion  for  a  new  trial  given  on  the  let  December,  to 
be  made  on  the  19th  held  sufficient,  though  the  motion  was  made  on  the 
12th  December.    Grant's  lessee  v.  Eddy.  ....        1S6 

4.  Defendant  not  entitled  to  issue  a  distringas  without  a  proviso  rule ;  Nor  to 

codts  where  the  plaintiif  has  not  taken  out  a  distringas,  and  given  no- 
tice of  trial.    Hannum  v.  Gregg.  ....  i4# 

5.  Defendant,  to  effect  delay,  shall  not  remove  the  cause  by  habeaii  oorpw^  re- 

returnable  on  the  second  return  day  of  the  succeeding  term.  Proul's 
lessee  v.  Keigler.  -  •  -  -  -  -  -841 

8.  Plea  of  the  act  of  limitations  added  in  trespass  for  mesne  profits.  White- 
hilPs  lessee  v.  Lousey.  ......         8t9 

*f.  Demand  of  security  for  a  debt  from  a  freeholder,  need  not  be'in  writing,  and 
when  the  plaintiff  has  sworn  to  such  demand  a  counter-affidavit  of  defend- 
ant will  not  be  reoeived.    Filler  y.  Harman.  ...  880 

8.  Writ  of  estrepement  does  not  issue  of  course,  but  must  be  founded  on  affi- 

davit ;  but  on  application  to  a  Judge  in  vacation,  he  may  direct  the  rule. 
Dickinson's  lessee  v.  Nicholson.  ....  281 

9.  A  reference  entered  at  Nisi  Prius  trhough  misapprehension  and  su prise,  set 

aside,  no  proceedings  being  had  under  it.    Bradley's  lessee  v  Wolf.  848 

10.  Bail  bond  forfeited  shall  not  stand  as  a  security,  where  the  plaintiff  can  be 
put  in  as  good  a  condition  as  if  he  had  never  been  delayed.  Bank 
ofPennsylvania  V.  Lassel  et  al.  -  -  ...  88V 

II.  A  defendant  shall  not  withdraw  any  of  his  pleas  without  consent,  where  he 

gains  any  advantage  thereby,    /ackson  et  al.  v.  Windieater.  -        689 

12.  The  court  will  not  give  leave  to  discontinue  in  replevin,  where  the  goods 

are  delivered  to  the  plaintiff.    Broom  et  aL  v.  Fox.  -  -  680 

18.  Affidavits  of  either  party  are  sufficient  grounds  for  a  rule  to  show  cause, 

but  are  not  evidence  on  the  hearing.    Cox  et  al.  y.  Nichols.  648 

14.  Not  the  practice  in  Pennsylvania,  to  file  warrants  of  attorney.  ifo.    64t 


ERIVILEGE.]  (  612  )  [RENT. 


PRIVILEGB. 

1.  A  puitor  is  priyilesed  from  being  arrested,  or  serred  with  a  summons, 
while  attending  lus  cause  eundo  el  redeundo^  and  the  court  will  not  nicely 
scan  the  time  of  his  return.    Hayes  v.  Shields.  ...        222 

PROMISSORY  NOTE. 

1.  If  til e  payee  of  a  note  pay  the  balance  thereof  to  an  indorsee,  under  a  judg- 

ment against  hfm,  afler  the  bankruptcy  of  the  maker,  and  after  such  in- 
dorsee had  procured  his  dividends  from  the  assignees,  by  the  direction  of 
the  payee,  he  shall  not  recover  against  the  maker  who  has  obtained  his 
certificate.    Austin  et  aL  v.  Slough.  ....  15 

2.  A  note  was  given  by  a  debtor  to  the  agent  of  his  creditor,  for  goods  sold, 

in  order  to  obtain  a  discount  thereon,  and  afterwards  given  up  through 
misrepresentation  of  the  drawer,  is  no  extinguishment  of  the  original 
debt.    Lewis  in  error  v.  Manly.  ....  200 

PURCHASER. 

1.  An  agreement  will  not  be  decreed  against  a  bona  fide  purchaser  without 
notice.     Whitehill's  lessee  v.  Lorey.  ...  -  X09 

B 

BEC06NIZ4NCE,  SURETY  OF  THE  PEACE. 

« 

1.  Suretyfor  good  behavior  may  be  ordered  by-  the  court  after  acquittal  of  a 

prisoner,  m  such  sum,  and  for  such  length  of  time  as  the  public  safety 
requires.    Respublica  v.  Donagan  et  al.  -  -  •  -       4S7 

2.  One  hound  to  answer,  who  attempted  to  influence  a  sheriff  to  summon 

particular  jurors  for  the  trial  of  a  cause.    Culbertson's  lessee  v.  Martin.  44S 

REFEREES,  REFERENCE,  RULE  OP,  REPORT. 

.  1.  On  the  plea  of  payment  to  a  bond,  with  leave,  &c.,  evidence  shall  not  be 
received  to  overhaul  a  report  of  refereef*,  confirmed  by  a  court  of  compe- 
tent jurisdiction.     MTherson^s   administrator  v.   Hamilton.  .  40 

2.  Express  negative  words  are  necessary  to  oust  courts  of  justice  from  making 
rules  of  reference  in  matters  of  mere  account,  where  the  parties  consent 
to  a  submission.     Commissioners  of  Philadelphia  County  v.  Snowden.        95 

5.  Report  of  Referees  set  aside,  because  they  awarded  that  plaintiff,  an  admin- 

istrntrix,  should  give  security  for  a  book  debt  to  the  defendant  Hoare's 
administratrix  v.  Muloy.  •  .  .  .  .  161 

4.  On  a  report  of  referees  in  the  prothonotnry's  office,  execution  cannot  be  is- 
sued within  the  four  days,  or  before  notice  given  to  the  adverse  party. 
Barre  v.   Affleck.        .......  274 

6.  A  reference  entered  at  Nin  Privs,  though  misapprehension  and  surprize, 

set  aside,  no  proceedings  being  had  under  it.    Bradley *s  lessee  v.  Wol£     348 

d.  After  a  fair  hearing,  reports  of  referees  will  not  be  set  aside  except  for 
manifest  injustice,  or  a  clear  error  in  law  or  fact.  Warder  v.  Parker 
et  al.  .  ....  ...  618 

'     7.  Awards  are  considered  with  less  strictness  than  formerly ;  but  they  must 

be  certain  and  final     Oonsales  et  al  in  error  v.  Deavens.  .        .        689 

RENT. 

1.  A  grant  by  C.  to  E.  of  all  his  interest  in  certain  grounds,  reserving  an  an- 

nual rent  payable  to  C.  his  heirs  and  assigns,  with  a  proviso  therein,  that 
if  he  shall  pay  to  C.  a  certain  gross-sum  by  instalments,  that  then  the 
rent  should  cease,  and  a  covenant  on  the  part  of  E.  to  pay  the  said  g^ross 
sum,  is  a  ground  rent  deed,  and  the  interest  of  C.  may  be  taken  in  execu- 
tion, and  sold  by  the  sheriff.  Hurst  v.  Ltthgrow.  .  .  .24 

2.  Grant  of  land  necessary  to  a  mill  in  fee;  grantee  yeilding  and  paying  to  the 

grantor,  and  the  lawful  heir  of  his  body,  the  privilege  of  grinding  certain 
grain  in  the  mill,  toll  free,  is  a  covenant  running  with  the  land,  and  the 
eldest  son,  after  the  death  of  the  grantee,  may  support  covenant  thereon 
against  the  assignee  of  the  grantee,  with  notice  of  the  charge.  Dunbar 
V.  Jumper.  .  •  ....         74 


RENT.]  (  618  )  '  [SLANDER. 

Fftge 

8.  Landlord  is  entitled  to  the  rent  due  to  the  time  of  sheriiTs  leyjing  on  his 
tenant^s  goods  foand  on  the  premises,  provided  i^  does  not  exceed  one 
year.    West*s  administrators  v.  Sink.  ....  214 

KEPLEVIN. 

1.  In  replevin,  bail  for  defendant,  on  a  claim  of  property,  are  liable  to  the  ex- 

tent of  the  penalty  of  their  bonds.    Miller  v.  Foutz  et  al.  418 

2.  In  replevin,  where  the  goods  are  delivered  to  the  plain tiiT,  the  court  will  not 

give  him  leave  to  discontinue :  and  there  may  be  cases  where  the  court 
will  refuse  such  leave,  though  the  possession  remains  with  the  defendant, 
on  his  claim  of  property.  Broom  et  al.  v.  Fox.  .  .  .         t^O 

BOAD.  (See  Ferry.) 

SALE  OF  QOODS. 

1.  A  contract  for  the  sale  of  six  per  cent  stock,  is  lawful.    Oilchreest  ▼.  Pol- 

2.  No  markets  overt  in  Pennsylvania,  for  the  sale  of  goods.    Hardy  v.  Metz- 

gar.  ..«...*..        847 

8.  An  agreement  for  the  sale  of  a  ship  at  a  future  day,  though  the  payment 
is  anticipated,  does  not  eiTect  aa  immediate  change  of  property,  against 
the  will  and  intention  of  the  contracting  parties.  Murgatroyd  v.  Crawford.   420 

SERVANT.    (See  Master) 

SET-OFF.    (See  Defalcation.) 

SHERIFF,  SHERIFFS  DEEDS. 

1.  Recital  in  a  sheriiTs  deed,  no  evidence  of  his  authority  to  sell  lands,  unless 

the  judgment  is  produced,  and  also  the  executions,  since  26th  March 
1785.     Wilson's  lessee   v.    M'Veagh.  -  -  -  .  86 

2.  The  act  of  26th  March  1785,  respecting  six  years  quiet  possession  under 

sherifiTs  sales,  does  not  respect  the  deeds  of  sherifib/or  Lands  sold  for  non- 
payment of  taxes.    Wistar's  lessee  v.   Kammerer.  -  •  100 

8.  Leaving  tiji.  fa.  at  the  sheriffs  office,  or  at  the  house  where  heusually  trans- 
acts his  business,  is  equivalent  to  a  delivery  thereof  to  him.  MifiBin  v. 
Will.  -  -  -  -  .  -  -  -  177 

4.  TheJMposseinanU  is  in  sheriflTs  vendee,  where  the  debtor  was  in   posses- 

sion of  the  lands,  at  the  time  of  the  levy  and  sale.     Gulbertson's  lessee 

V.  /Martin.  -,--....         44;j 

5.  Sheriff's  deed  of  lands  may  be  read  in  evidence,  though  acknowledged  after 

an  ejectment  brought.    Duncan's  lessee  v.  Robeson.  -  -  464 

6.  So,  though  not  acknowledged,  after  a  fcreat  lapse  of  time,  and  no  objection 

made  to  it  by  the  debtor ;  though  subject  to  every  other  exception.  Moor- 
head's  lessee  v.  Pearce.  -  -  -  -  -  -         456 

7.  The  general  rule  is,  that  the  sheriff  should  sell  different  houses,  or  tracts 

land,  separately.  If  he  iMes  otherwise,  the  sale  will  be  set  aside  by  the 
court,  unless  there  can  be  shown  a  clear  exception  to  the  g^eral  rule. 
Ryerson  et  al  v.  Nicholson.  -  •  -  -  -  616 

8.  Sale  by  a  sheriff  of  two  undivided  third  parts  of  three  contiguous  houses,  in 

one  lot,  confirmed  by  the  court.     Prior  v.  Britton.  -  -  549 

SHIP,  MASTER  AND  OWNERS  OF. 

1.  Foreign  master  of  a  vessel  who  changes  his  voyage,  and  promises  his  sea- 
men, if  they  will  proceed  witii  him,  to  pay  them  their  wages  at  the  port, 
shall  be  held  to  bail  in  a  suit  for  the  waf?RS,  though  the  seamen  have  sub- 
scribed origp'nal  articles,  that  they  will  not  commence  any  suit  in  foreign 
parts,  but  abide  by  the  maritime  laws  of  a  foreign  country.  Vibus  v. 
Wirting.  ----..--        850 

SLANDER. 

1.  A  justification  in  slander  must  be  confined  to  the  words  charged  to  have 

been  spoken.    Frederitze  v.  Odenwalder.  ...  248 

2.  In  slander,  the  plaintiff  having  proved  the  words  laid,  may  give  evidence  of 

other  words  of  the  same  nature,  at  different  times,  to  show  ill  will  in  the 
defendant.    Shock  t.  M'Chesney.  .....         478 


TRUST,  USE.]  (  814  )  [SUBP(ENA. 


SBUPCENA. 

1.  An  attftchment  will  not  lie  for  not  producang  newspapera,  containing  the 
advertisments  of  bounty  commissioners  for  the  sales  of  unseated  lands  for 
taxes,  under  a  tubpana  with  acktcea  tecum*    Shlppen*8  lessee  ▼.  Wells.        260 

SUPREME  OOURT.  (See  Court) 

SURETY  OF  THE  PEACE.  (See  .B^cogniAnce.) 

SURVET.  (See  Unds.) 

T 

TAXE& 

1.  To  vest  a  title  in  lands  sold  for  non-payment  of  taxes,  an  exact'and  punctual 
adherence  to  the  laws  is  necessary.    It  must  appear  that  they  were  regu- 

f^  larly  advertised.    Wistar's  lessee  v.  Kammerar.  ...      100 

2.  A  minute  conformity  to  the  laws  must  be  proved  in  sales  for  non-payment 
of  taxes,  in  order  to  vest  a  good  title.    Young^s  lessee  ▼.  Martin.        -        812 

d.  A  variance  between  the  commissioner's  advertisement  of  lands  to  be  sold 
for  non-payment  of  taxes,  assessment,  and  deed,  is  a  fatal  exception. 
Watt's  lessee  v.  Gilmore.  .....  880 

4.  A  commissioner's  deed,  under  their  common  seal,  is  merely  void.  ib. 

TRESPASS,  ACTION  OF. 

1.  Landlord  cannot  maintain  trespass  quare  dautum /regit  ahw  having  parted 
with  his  entire  possession  to  his  lessee.    Torrenoe  v.  Irwin.  •  210 

1  Condemnation  of  goods  m  the  District  Court  of  the  United  Sutes  is  conclu- 
sive, and  the  property,  or  right  of  seizure,  cannot  be  again  tried  in  an  ac- 
tion of  trespass  against  the  excise  officer.     Buchannan  v.  Biggs.  282 

8.  Plea  of  the  act  of  limitations  added  in  trespass  for  mesne  profits.  Whitehill's 
lessee  v.  Lousey.  ......  279 

TRIAL,  NEW  TRIAL. 

1.  On  a  motion  for  a  new  trial,  the  party  must  be  confined  to  the  grounds 
stated  in  his  written  notice.    Stower's  lessee  v.  Lightner.  -  40 

2.  On  a  feigned  issue  from  the  Registers  Court,  to  try  the  vaUdity  of  a  will,  the 
court  may  grant  a  new  trial,  where  the  circumstances  of  the  case  will  war- 

'  rant  it,  but  they  will  not  set  aside  the  verdict  where  it  is  not  manifestly 
against  evidence,  on  the  charge  of  the  court.    Starrat  v.  Douglas. «  46 

8.  Written  notice  of  a  motion  for  a  new  trial  given  on  the  1st  December,  to 
;  be  made  on  the  19th,  held  snfflcient,  though  the  motion  was  made  the 

[  12th  December.    Grant's  lessee  v.  Eddy.  -  -  -  -      155 

I  4.  The  court  will  not  grant  a  new  trial,  where  there  has  been  a  recovery  in  the 

i  Mayor's  Court  of  New  York,  and  defendant  afterwards  obtains  a  certifi- 

[  cate  of  bankrupt  in  Pennsylvania,  and  being  taken  on  a  m.  to.  on  the 

I  judgment,  voluntarily  pays  Part  of  the  money,  and  gives  his  bond  for 

the  residue.    Nixon  v.  Young.  -  -  -  -  -156 

5.  Where  a  jury  has  given  a  verdict  manifestly  and  grossly  wrong,  the  court  will 
grant  a  new  trial,  though  tliey  gave  no  charge.  Smith's  lessee  ▼.  M'Cormick.  164 

6.  New  trial  ordered,  because  the  jury  received  new  evidence  after  leaving  the 
bar.     Brunson  v.  Graham.  .....  166 

*f.  Where  a  party  delivers  a  paper  to  the  jury  without  consent,  or  the  leave  of  thn 
court,  and  a  verdict  is  found  for  him,  a  new  trial  shall  be  awarded.  SheafT 
et  al.  V.  Gray.  -..----  278 

8.  No  new  trial  where  justice  has  been  done,  on  a  technical  exception  to  the 
form  of  action.    Ralston  v.  Cummins.  ....         486 

9.  Verdict  against  evidence,  and  the  direction  of  the  court,  new  trial  awarded. 
Emmet's  lessee  v.  Robinson  et  al.  *  •  -  -  614 

10.  Verdict  not  warranted  by  the  evidence,  set  aside,  and  new  trial  granted. 
Zuber  v.  Geigar.  ......  522 

TRUST,  USE. 

1.  The  person  in  whose  name  a  warrant  or  location  is  taken  out  for  lands,  is  a 
trustee  for  him  who  entered  it  and  paid  the  monies ;  but  this  presumption 
may  be  repelled  by  reputation.    Fogler's  lessee  v.  Evig.  et  aL  -        119 


"VERDICT.]  (  615  )  [WITNESS' 


TERDICT.    (  Sm  jury. ) 

w 

WARRANTS.    (  See  Lands. ) 

WARRANTY. 

1.  Collateral  warranty,  with  suflBcient  real  assets  descending  to  heirs,  will  bar 
them  firom  recovering  the  lands  warranted ; — and  the  English  statute  of  4 
6  Ann.  o.  16,  }  21,  has  never  been  extended  to  Peansjlvaiua.  Eshelman*! 
lessee  ▼.  Hoke.  ..-.---         50f 

WILLa 

1.  A  wUl  most  be  jadged  of  bj  its  own  words,  and  not  from  eridenoe  tJimuh, 

Ruston^s  ex*rs.  t.  Ruston.  .....  54 

So  in  Duncans  ▼.  Duncan's  ex'rs.  pa.  802.) 

2.  The  court  have  an  inherent  power  to  award  an  issue  to  try  the  validity 

of  a  will.  Williams  ▼.  Williams's  ex'rs.  ....         167 

5.  Where  a  former  will  is  attempted  to  be  set  up,  fh>m  the  cancelling  of  a  lat- 

ter will,  all  facts  evincing  the  intention  of  the  party  therein  shall  be  re- 
cdved  in  evidence.  Bou<Unot  et  aL  v.  Bradford.  •  -  170 

4.  i2^voc«m<  vdffiofS  is  a  question  of  intention.  ...  ib. 

6.  The  revocation  of  a  will  of  lands  since  the  act  of  assembly  of  4th  Anne,  can- 

not be  by  parol,  but  is  subject  to  the  same  solenmities  as  a  will  of  person- 
al estate!  .......  ib. 

6.  A  will  must  be  proved  by  two  witnesses  ;  but  where  there  is  one  posi- 
tive witness  thereto,  a  combination  of  circumstances  may  supply  the  want 
of  another  witness  to  the  satisfaction  of  a  jury.  -  •  -         ib. 

WITNESS. 

1.  The  party  attempted  to  be  injured,  is  a  witness  in  an  indictment  for  forgery. 
Respulica  v.  Ross.  .......l 

2«  But  the  indorser  of  a  counterfeit  note  cannot  be  received  as  a  witness,  un- 
less he  has  paid  or  taken  up  such  counterfeit.  •  •  ib. 

5.  In  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor,  the 

the  latter  cannot  call  tiie  drawer  as  a  witness  to  disprove  the  plaintilTs  right 
of  recovery,  by  showing  that  the  bill,  and  a  former  promissory  note,  were 
given  for  tiie  same  debt,  the  note  having  been  paid ;  but  the  court  will  go 
great  lengths  in  receiving  evidence  in  cases  of  frauds.  Shaw  v.  Wallis.  It 

4.  An  executor  defendant  is  a  competent  witness  to  prove  the  state  of  papers 
oiTeied  in  evidence,  when  he  found  them,  and  where  they  were  found,  from 
the  necessity  of  tiie  case.  Lukens's  adm'rs  v.  De  Haas's  ex'rs,  57 

So  in  Handley's  ex'rs.  iv.  Everhart*s  ex'rs  pa.  266.)  ... 

'  5.  In  mercantile  cases  a  factor  may  generally  prove  his  own  authority ;  aliUr, 
in  sales  of  lands  by  an  agent,  which  must  be  by  written  authority ;  but  it 
is  not  necessary  that  the  same  be  signed  by  the  party.  Nicolson's  lessee 
V.  Miffin.  ......  S8 

6.  The  ancient  rule,  that  an  objection  to  a  witness  is  waived  by  permitting  him 

to  be  sworn,  does  not  now  hold ;  the  objection  is  taken  in  sufficient  time^ 
if  made  during  the  trial,  in  case  he  turns  out  to  be  interested.  Bank  of 
North  America  v.  Wikolf.  ...  .  .  $9 

7.  In  covenant  for  non-payment  of  rent,  a  witness  who  had  written  a  letter,  by 

order  of  the  plaintiflTs  testator,  to  the  defendant,  directing  him  to  pay 
two  years  rent  to  the  witness,  allowed  to  give  evidence,  and  the  objectioii 
restrained  to  his  credit,  under  corroberating  circumstances.  Smith's  ex'r. 
V.  Montgomery.  .....  72 

8.  One  who  is  principal  in  a  contract,  shall  not  be  a  witness  to  establish  it ;  but 

where  it  appears  he  acted  as  an  agent,  his  testimony  shali  be  received. 
Steward's  lessee  v.  Richardson.  ...  •  89 


WETNESS.]  .•  (  616  )  [WETNESa 


9.  IxL  an  action  againstthe  own«r  of  a  TesBel  for  unskilful  stowage  of  a  cargo 
by  the  mariners,  the  master,  having  a  release  from  the  owner,  is  a  compe- 
tent witness. — So  of  the  mate  and  seamem  without  such  release.  Arnold 
y.  Anderson  etal.  -  -  -  .  98 

10*  On  an  indictment  for  conspiracy,  in  inveigling  a  young  girl  from  her  moth- 
er's house  by  false  pretences,  and  procuring  the  marriage  ceremony  to  be 
^  recited  between  her  and  one  of  the  defendants,  she  being  drunk,  is  a  com- 
"  potent  witness ;  and  a  subsequent  carrying  her  off  with  force  and  threats 
may  also  be  given  in  evidence.  Respublica  v.  Hevico  et  al.        -        .         1 14 

11.  A  witness  once  entitled  to  lands,  may  under  a  release,  prove  that  he 
transferred  them  to  another,  where  his*  deed  is  lost.  But  a  stranger  shall 
not  prove  the  contents  of  a  deed,  without  brininng  himself  fully  within 

the  rules  of  law.    I^ogler's  lessee  v.  Evig.  et  lu.  .  .  119 

12.  Pieaumption  of  bias  in  a  witness  may  be  taken  off  by  an  interest  on  the 
other  side.    Fleming  et  al.  y.  Wallace.  ....       120 

18.  A  witness  is  competent,  though  another  heard  him  confess  he  mi^ht  be  a 
loser  by  the  event  of  the  suit.    Pollocks  lessee  v.  Gillispie  et  al.        -    129 

14.  In  a  suit  against  two  partners,  one  of  them,  who  has  not  been  arrested, 
mav  be  sworn  to  prove  the  quantum  of  the  demand,  on  the  part  of  the 
plamtiff ;  but  he  is  not  compellable  to  give  evidence.  Norman  v.  Nor- 
man et  al.  .  .  .  .  •  .  .  .        164 

15.  A  nominal  defendant  in  ejectment,  who  afterwards  assigns  his  interest  to 
a  co-defendant,  and  quits  the  possession,  being  released  fbomall  liability, 
may,  with  his  own  consent,  be  examined  as  a  witness  for  plaintiff.    Pat- 

,       terson*s  lessee  v.  Hagerman  et  al.  .  .  .  ,  .    168 

(So,  in  Diermond*8  lesse  v.  Robinson  et  al.  pa.  824.) 

16.  A  creditor  is  a  witness  to  prove  a  fraud  in  the  case  of  an  insolvent 
debtor.    Green's  case.  ......  166 

17.  One  partner, 'defendant,  cannot  call  his  co-partner  (not  sued)  as  a  wit- 
ness to  prove  the  payment  of  the  company  debt  Ganliner  et  al.v.  Levaud.  186 

18.  To  exclude  a  witness  from  giving  testimony  on  the  ground  of  interest, 
he  must  have  a  certain,  not  a  possible  benefit  in  the  event  of  the  suit. 
Lewis  in  error  V.  Manly.  ...••.       200 

L9.  A  vendor  of  lands  with  implied  warranty,  eannot  be  a  witness  without 
a  release ;  but  if  he  is  merely  a  trustee,  and  has  released  his  trust,  be 
may  be  examined.    Shield's  lessee  v.  Buchannan  et  al.  •  .     219 

20.  A  party  to  a  suit  may  be  examined  on  oath  as  to  a  collateral  &cL  Davis 
▼.Houston.  .  .  •  •  .  .  •  289 

21.  The  credit  of  a  witness  is  not  to  be  impeached  by  chaigesof  offenoes,  of 
which  he  has  not  been  convicted.    Stout  v.  Bai^l.  •  .  884 

22.  Plaintiff  a  eood  witness  to  prove  the  service  of  a  notice  on  a  justice  of 
the  peace  Siirty  days  before  process  issued.    Kidd  v.  Biddle.  .       444 
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